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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES CRIMINAL NO. 118-'59 


) 

) CHARGE: EVASION -OF INCOME TAXES 
v. ) (USC, T. 26, SEC. 145(B) Int. Rev. Code of 

) 1939; USC, T. 26, SEC. 7201, Iht. Rev. Code 

) 


ABRAHAM CHAIFETZ of 1954) 


DOCKET ENTRIES 


Proceedings 


Indictment filed from the District of Maryland.| (5 Counts). 
Certified copy of Order transferring case from the District 
of Maryland to the DISTRICT OF COLUMBIA pursuant to 
T. 18, Sec. 3237 of the U.S. Code Annotated, treated as a 
motion under 21(b), filed. 

CASH BOND in the sum of $1000.00 deposited by Deft., 532 
Cedar Street, N.W., Washington, D.C., filed. 


Appearance of James J, Laughlin and Albert J.|Ahern, Jr., 
National Press Building entered in the District of Maryland. 
Certified copy of Docket Entries and original pleadings, filed. 


ARRAIGNED, Plea NOT GUILTY entered; BOND FIXED by the 
Court in the sum of $1000.00; Defendant in custody of counsel 
pending taking of bond; Defendant granted 15 days within 
which to file additional motions; RECOGNIZANCE in the 
sum of $1000.00 taken with M. Weinstein, Surety, filed. 
Attorneys James J. Laughlin and Albert Ahern present. 
HOLT ZOFF, J. (Reporter-I. Watson) Cert. filed. 


TRANSCRIPT OF PROCEEDINGS, Feb. 10, 1959, filed. 
Clerk's Copy (Reporter-Watson) 


APPEARANCE of Albert J. Ahern, Jr. and James J. Laughlin 
entered. 


MOTION of DEFENDANT for inspection of Documents, Points 
& Authorities in support thereof, filed. Cert. of Serv. 


AS OF FEBRUARY 6, 1959: MOTION of DEFENDANT for 
Bill of Particulars filed in District of Maryland June 5, 
1958, filed. MOTION of DEFENDANT to suppress evidence, 
points and authorities in support thereof and affidavit of 
Defendant, filed in District of Maryland June |10, 1958, filed. 


2 
Proceedings 


OPPOSITION to Defendant's Motion for Inspection of Docu- 
ments and to quash subpoena Duces Tecum, filed, by Govern- 
ment. (Cert. of Serv.) OPPOSITION of Government to 
Defendant's Motion for Bill of Particulars, filed. Cert. of 
Serv. OPPOSITION of Government to Motion of Deft. to 
Suppress, filed. Cert. of Serv. Affidavit of John J. Hein 
and Edward L. McIntyre, Revenue Agents, filed. 


Reply of Deft. to opposition of Government to Bill of Particu- 
lars and reply to opposition of Government to Deft's. motion 
to suppress, filed. Cert. of Serv. 


MOTION of DEFENDANT to suppress evidence heard, argued 
and continued until 10:00 a.m. Friday, 5-1-59; Defendant ON 
BOND; Attorneys James J. Laughlin & Albert Ahern present. 
TAMM, J. (Reporter-Frye) Cert. filed. 


MOTION of DEFENDANT for a Bill of Particulars, hearing 
resumed, and CONCLUDED and taken under advisement. 
MOTION of DEFENDANT to suppress heard, argued and 
taken under advisement. MOTION of DEFENDANT for 
inspection of documents heard, argued and taken under 
advisement. ATTORNEYS James J. Laughlin and Albert 
Ahern present. TAMM, J. (Reporter-Byrholdt) Cert. 
filed. (3) 


MEMORANDUM OPINION DENYING MOTION of DEFENDANT 
for a!Bill of Particulars and to suppress the evidence and 
GRANTING in part and DENYING in part DEFENDANT'S 
MOTION for inspection of documents. (Order to be presented) 
TAMM, J. (N) 


ORDER DENYING MOTION of DEFENDANT to suppress and 
DENYING motion of defendant for inspection of documents 
and DENYING motion of defendant for a bill of Particulars, 
filed. TAMM, J. (N) C.M 5-6-59 


MOTION of GOVERNMENT to Quash Subpoena Duces Tecum, 
Memorandum of Points & Authorities and Affidavit in sup- 
port thereof, filed. Cert. of Serv. 


MOTION of DEFENDANT to strike all Government employees 
from the Jury Panel, filed. MOTION of DEFENDANT to 
allow individual examination of Jurors, filed. Cert. of 
Serv. 


Date 
1959 
Oct. 13 


Oct. 13 


Oct. 14 
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Proceedings 


MOTION of GOVERNMENT to quash subpoena Duces Tecum 
heard, argued and DENIED without prejudice, (Order to be 
presented) MOTION of DEFENDANT to strike all Govern- 
ment employees from the jury heard, argued and DENIED. 
(Order to be presented) MOTION of DEFENDANT to allow 
individual examination of the jurors heard, argued and 
GRANTED. Attorney Albert Ahern and James J. Laughlin 
present. YOUNGDAHL, J. (Reporter~- Nevitt) Cert. filed. 


ORDER that the Government's motion to quash subpoena duces 
tecum is GRANTED without prejudice to the defense to renew 
this or similar motion at the time of trial and DENYING THE 
Defendant's motion to strike Government employees, filed. 
YOUNGDAHL, J. 


JURORS SWORN ON VOIR DIRE; JURY SWORN: 
* * * 


* 


It appearing to the Court that the trial is likely to be a 

protracted one the Court directs the calling of Four alternate 

jurors, whereupon 
* 


* * * 


Case is RESPITED until 10:00 a.m., October 15, 1959; 
Defendant ON BOND; Attorneys James J. Laughlin and 
Albert Ahern present. YOUNGDAHL, J. (Reporters-Nevitt, 
Kaitz & Doran) Cert. filed. 


TRIAL RESUMED; same jury and alternate jurors; Defendant 
ON BOND; Case is RESPITED until 10:00 a.m., October 19, 
1959. Attorneys Albert Ahern and James J. Laughlin present. 
YOUNGDAHL, J. (Reporter-Doran & Nevitt) | Cert. filed. 


TRIAL RESUMED; same jury and alternate jurors; Case is 
RESPITED until 10:00 a.m., October 20, 1959, Defendant 
on BOND; Attorney Albert Ahern present. YOUNGDAHL, 
J. (Reporter-Nevitt, Kaitz & Gore) Cert. filed. 


TRIAL RESUMED; same jury and alternate jurors; Case is 
RESPITED until 10:00 a.m. 10-21-59; Defendant ON BOND; 
Attorney James J. Laughlin and Albert Ahern present. 
YOUNGDAHL, J. (Reporter-Nevitt, Gore) Cert. filed. 


TRIAL RESUMED; same jury and alternate jurors; Case is 
RESPITED until 10:00 a.m., October 22, 1959; Defendant ON 
BOND; Attorneys James J. Laughlin and Albert Ahern 
present. YOUNGDAHL, J. (Reporter-Nevitt & Doran) 

Cert. filed. 
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Proceedings 


TRIAL RESUMED; same jury and alternate jurors; Case is 
RESPITED until 10:00 a.m., October 26, 1959. Attorneys 
Albert Ahern and James J. Laughlin present. YOUNGDAHL, 
J. (Reporter-Nevitt, Doran & Gore) Cert. filed. 


TRIAL RESUMED; Juror #11 Ruth Suddath called, In Re: 
Death in home, and excused with consent of all counsel and 
approval of the Court; Alternate Juror #1 Beatrice E. Leary 
takes the place of Juror #11 and the TRIAL PROCEEDS; 
Case is RESPITED until 10:00 a.m., October 27, 1959. 
Attorneys James J. Laughlin and Albert J. Ahern present. 
YOUNGDAHL, J. (Reporter-Nevitt & Kaitz) Cert. filed. 


TRIAL RESUMED; same jury and alternate jurors; Case is 
RESPITED until 10:00 a.m., October 28, 1959. Defendant 
ON BOND; Attorneys James J. Laughlin and Albert Ahern 
present. YOUNGDAHL, J. (Reporter-Nevitt) Cert. filed. 


TRIAL 'RESUMED; same jury; Case is RESPITED until 9:00 
a.m.10-29-59. Defendant ON BOND; Attorneys James J. 
Laughlin and Albert Ahern present. YOUNGDAHL, J. 
(Reporter-Nevitt) Cert. filed. 


TRIAL RESUMED; same jury and alternate Jurors; Defendant 
ON BOND; Case is RESPITED until 10:00 a.m., November 
2, 1959; Attorneys James J. Laughlin and Albert Ahern 
present. YOUNGDAHL, J. (Reporter-Nevitt) Cert. filed. 


Notice of Defendant to United States Attorney to produce, 
filed. Cert. of Serv. 


TRIAL RESUMED; same jury and alternate jurors; Case is 
RESPITED until 10:00 a.m., November 3, 1959; Defendant 
ON BOND; Attorneys Albert Ahern and James J. Laughlin 
present. YOUNGDAHL, J. (Reporter-Nevitt & Walker) 
Cert, filed. 


TRIAL RESUMED; same jury and alternate jurors; Case is 
RESPITED until 10:00 a.m., November 4, 1959; Defendant 
ON BOND; Attorneys Albert Ahern and James 3: Laughlin 
present. YOUNGDAHL, J. (Reporter-Nevitt and Walker) 
Cert. filed. 


TRANSCRIPT OF PROCEEDINGS, Testimony of John J. Hein, 
Pages 1-10, May 1, 1959, filed. Clerk's copy (Reporter- 
Romig) 
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Proceedings 


TRIAL RESUMED; same jury and alternate jurors; Case is — 
RESPITED until 10:00 a.m., Nov. 5, 1959; Defendant ON 
BOND; Attorneys Albert Ahern and James J: Laughlin 
present. YOUNGDAHL, J. (Reporter-Nevitt & Doran) 
Cert. filed. 


TRIAL RESUMED; same jury and alternate jurors; Defendant 
ON BOND; Case is RESPITED until 10:00 a.m. 11-6-59. 
Attorneys Albert Ahern and James J. Laughlin present. 
YOUNGDAHL, J. (Reporter-Nevitt & Doran) Cert. filed. 


TRIAL RESUMED; same jury and alternate jurors; Case 
RESPITED until 10:00 a.m. 11-9-59; Defendant ON BOND; 
Attorneys Albert Ahern and James J. Laughlin present. 
YOUNGDAHL, J. (Reporter-Nevitt) Cert. filed. 


TRIAL RESUMED; same jury and alternate jurors; Case is 
RESPITED until to-morrow morning at 10:00 a.m.; Defend- 
ant ON BOND; Attorneys James Laughlin and Albert Ahern 
present, YOUNGDAHL, J. (Reporter-Nevitt) Cert. filed. 


TRIAL RESUMED; same jury and alternate jurors; Defendant 
ON BOND; Case is RESPITED until piers i November 12, 
1959 at 10:00 a.m. Attorneys James Laughlin and Albert 


Ahern present. YOUNGDAHL, J. (Reporter-Nevitt-Walker) 
Cert. filed. 


TRIAL RESUMED; same jury; Defendant ON BOND; Case is 
RESPITED until 11-16-59; Attorneys James |J. Laughlin 
and Albert Ahern present. YOUNGDAHL, J.| (Reporter- 
Nevitt) Cert. filed. 


TRIAL RESUMED; same jury and alternate jurors; Defendant 
ON BOND; Case is RESPITED until 11-17-59. Attorneys 
James J. Laughlin and Albert Ahern present, YOUNGDAHL, 
J. (Reporter-Nevitt) Cert. filed. 


TRIAL RESUMED; same jury; Defendant ON BOND; Case is 
RESPITED until 11-18-59, Attorney James J. Laughlin and 
Albert Ahern, Jr. present. YOUNGDAHL, J. (Reporter- 
Kaitz) Cert. filed. 


TRIAL RESUMED; same jury and alternate jurors; Defendant 
ON BOND; Case is RESPITED until 11-19-59; Attorneys 
James J. Laughlin and Albert Ahern, Jr. present. YOUNG- 
DAHL, J. (Reporter-Doran & Nevitt) Cert. filed. 


TRIAL RESUMED; same jury and alternate jurors; Case is 
RESPITED until 9:30 a.m., November 20, 1959. Defendant 
ON BOND; Attorneys James J. Laughlin and Albert Ahern, 
Jr. present. YOUNGDAHL, J. (Reporter-Doran & Nevitt) 
Cert. filed. 
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Date Proceedings 
1959 


Nov. 20 TRIAL RESUMED; same jury and alternate jurors; Defendant 
ON BOND; Case is RESPITED until 9:00 a.m. 11-23-59. 
Attorneys Albert Ahern and James Laughlin present. 
YOUNGDAHL, J. (Reporter-Nevitt & Kaufman) Cert. filed. 


Nov. 23 TRIAL RESUMED; same jury and alternate jurors; Jury 
charged; Alternate Jurors discharged; Order for food and 
transportation ordered and issued; JURY RETIRES to 
DELIBERATE; Jury placed in the custody of the U.S. 
Marshal until to-morrow morning, when they shall RESUME 
DELIBERATIONS at 9:00 a.m.; Government's proposed 
instructions 1 thru 14, filed. Defendant's prayers 1 thru 
23, filed. Note from jury In re: Tax Returns, filed. (Fiat) 
YOUNGDAHL, J. Attorneys Albert Ahern and James 
Laughlin present. YOUNGDAHL, J. (Reporter- -Nevitt & 
Walker) 


DELIBERATIONS of JURY RESUMED; VERDICT: Not Guilty 
on Counts 1, 2 and 5; Guilty as charged on Count 3; Guilty 
of ''Failing to supply information required by law" on Count 
4; JURY POLLED; Jurors discharged; Case is REFERRED 
to the Probation Officer of the Court; Defendant permitted 


to REMAIN ON BOND pending sentence; Verdict of i 
filed. Notes (4) from Jury, filed. * * * * * 
Attorneys Albert Ahern and James Laughlin present. 
YOUNGDAHL, J. (Reporter-Nevitt) Cert. filed. 


MOTION of DEFENDANT for Judgment of Acquittal, filed. 
Cert. of Serv. 


ORDER EXTENDING the time within which Deft. may file 
motion for New Trial until December 7, 1959, filed. Cert. 
of Serv. YOUNGDAHL, J. 


MOTION of DEFENDANT for a New Trial, filed. Cert. of 
Serv. 


OPPOSITION of GOVERNMENT to Defendant's motion for a 
New Trial, filed. Cert. of Serv. 


MOTION of DEFENDANT for Judgment of Acquittal and motion 
for new trial argued and TAKEN UNDER ADVISEMENT by 
the Court; Defendant ON BOND; Attorney Albert J, Ahern, 
Jr. present. YOUNGDAHL, J. SPOR en ey pncldes Doren) 
Cert. filed. 


Statement of Costs pursuant to Title 26, Sec. 7201, U.S. Code, 
filed. Cert. of Serv. 
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Date Proceedings 
1960 


Feb. 12 MEMORANDUM AND ORDER DENYING motion) of Defendant 
for Judgment of Acquittal and in the alternative, motion for 
a new trial, filed. YOUNGDAHL, J. (N) 


Feb. 18 OBJECTION of DEFENDANT to costs as filed by the Prosecution, 
filed. Cert. of Serv. 


Feb. 19 SENTENCED to imprisonment for a period of FOUR (4) MONTHS 
to TWELVE (12) MONTHS and to PAY a FINE and costs of 
$10,000.00 on Count three; FOUR (4) MONTHS and to PAY a 
FINE and costs of $10,000.00 on Count four; sentence of FOUR 
(4) MONTHS imposed on Count four to run CONCURRENTLY 
with the sentence imposed on Count three; and the FINE and 
costs of $10,000.00 imposed on Count four is SUSPENDED. 
ORDER STAYING the EXECUTION of the JUDGMENT for a 
period of TEN (10) DAYS or until FEBRUARY 29, 1960 or 
until the FILING of a Notice of Appeal, but in/no event beyond 
February 29, 1960, and upon the filing of said| Notice of Appeal 
the execution of said Judgment will be further stayed until final 
decision on the Appeal; FURTHER ORDERED that the defendant 
POST BOND in the sum of $1000.00 PENDING APPEAL. 
Defendant permitted to remain in custody of counsel pending 


the taking of bond on Appeal, Attorneys James J. Laughlin 
and Albert Ahern present. YOUNGDAHL, J. |(Reporter-Rus- 
sel Walker) J.I. 


Feb. 19 TRANSCRIPT OF PROCEEDINGS: 

Vol. 1, Pages 1 - 186, 10-14-59; 
Vol. 2, Pages 187 - 289, 10-15-59; 
Vol. 3, Pages 290 - 421, 10-19-59; 
Vol. 4, Pages 422 - 530, 10-20-59; 
Vol. 5, Pages 531 - 653, 10-21-59; 
Vol. 6, Pages 654 - 802, 10-22-59; 
Vol. 7, Pages 803 - 890, 10-26-59; 
Vol. 8, Pages 891 - 961, 10-27-59; 
Vol. 9, Pages 962 - 1046, 10-28-59; 
Vol. 10, Pages 1047 - 1105, 10-29-59; 
Vol. 11, Pages 1106 - 1232, 11-2-59; 
Vol. 12, Pages 1233 - 1356, 11-3-59; 
Vol. 13, Pages 1357 - 1506, 11-4-59; 
Vol. 14, Pages 1507 - 1655, 11-5-59; 
Vol. 15, Pages 1656 - 1720, 11-6-59; 
Vol. 16, Pages 1721 - 1851, 11-9-59; 
Vol. 17, Pages 1852 - 1968, 11-10-59; 
Vol. 18, Pages 1969 - 2100, 11-12-59; 
Vol. 19, Pages 2101 - 2211, 11-16-59; 
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Proceedings 


Transcript of Proceedings (Cont'd): 

Vol. 20, Pages 2212 - 2323, 11-17-59; 

Vol. 21, Pages 2324 - 2454, 11-18-59; 

Vol. 22, Pages 2455 - 2596, 11-19-59; 

Vol. 23, Pages 2597 - 2653, 11-20-59; 

Vol. 24, Pages 2654 - 2885, 11-23-59; 

Vol. 25, Pages 2886 - 2898, 11-24-59, filed. 
Clerk's Copy (Reporter -Nevitt) 


APPEARANCE of I. William Stempil entered and filed, 
Judgment & Commitment of 2-19-60, filed. YOUNGDAHL, J. 


TRANSCRIPT OF PROCEEDINGS, 2-19-60, filed. 
Clerk's Copy (Reporter-Walker) 


RECOGNIZANCE ON APPEAL in the sum of $1000.00 taken 
with Meyer Weinstein, Surety, filed. 


NOTICE OF APPEAL, filed. CLERK'S FEE ‘$5. 00 PAID AND 
CREDITED to the UNITED STATES. 


TRANSCRIPT OF PROCEEDINGS, 12-16-59, Pages 1- 15, 
filed. Clerk's Copy (Reporter-Doran) 


[ Filed January 7, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 


* * * * cd 

The Grand Jury for the District of Maryland charges: 

On or about the 9th day of January, 1952, in the State and District 
of Maryland, 

ABRAHAM CHAIFETZ, 

late of Washington, D. C., did wilfully and knowingly attempt to evade 
and defeat a large part of the income tax due and owing by him to the 
United States of America for the calendar year 1951, by filing and caus- 
ing to be filed with the Collector of Internal Revenue for the Internal 
Revenue Collection District of Maryland, at Baltimore, Maryland, a 
false and fraudulent income tax return wherein he stated that his net 
income for said calendar year was the sum of $4,259.34 and that the 


9 
amount of tax due and owing thereon was the sum of $510.89, whereas, 


as he then and there well knew, his net income for the said calendar 


year was the sum of $18,027.51, upon which said net income he owed 
to the United States of America an income tax of $5,412.03. 
U.S.C., Title 26, Section 145(b), 
Internal Revenue Code of 1939. 
SECOND COUNT 
And the Grand Jury for the District of Maryland further charges: 
On or about the 3rd day of January, 1953, in the State and District 
of Maryland, 

ABRAHAM CHAIFET Z, 
late of Washington, D. C., did wilfully and knowingly attempt to evade 
and defeat a large part of the income tax due and owing by him to the 
United States of America for the calendar year 1952, by filing and caus- 
ing to be filed with the Director of Internal Revenue for the Internal 
Revenue Collection District of Maryland, at Baltimore, Maryland, a 
false and fraudulent income tax return wherein he stated that his net 
income for said calendar year was the sum of $1,954.16 and that the 
amount of tax due and owing thereon was the sum of $34.22, whereas, 
as he then and there well knew, his net income for the said calendar 
year was the sum of $8,052.91, upon which said net income he owed 
to the United States of America an income tax of $1,601.99. 
U.S.C., Title 26, Section 145(b), 

Internal Revenue Code of 1939, 
THIRD COUNT 
And the Grand Jury for the District of Maryland further charges: 
On or about the 19th day of January, 1954, in the State and 
District of Maryland, 

ABRAHAM CHAIFETZ, 
late of Washington, D. C., did wilfully and knowingly attempt to evade 
and defeat a large part of the income tax due and owing by|him to the 
United States of America for the calendar year 1953, by filing and caus- 
ing to be filed with the District Director of Internal Revenue for the 


10 
Internal Revenue Collection District of Maryland, at Baltimore, Maryland, 
a false and fraudulent income tax return wherein he stated that his net 
income for said calendar year was the sum of $2,019.50 and that the 
amount of tax due and owing thereon was the sum of $48.73, whereas, as he 
he then and there well knew, his net income for the said calendar year 
was the sum of $13,299.47, upon which said net income he owed to the 
United States of America an income tax of $3,585.78. 
U.S.C., Title 26, Section 145(b), 
Internal Revenue Code of 1939. 
FOURTH COUNT 

And the Grand Jury for the District of Maryland further charges: 

On or about the 31st day of January, 1955, in the State and District 
of Maryland, 

ABRAHAM CHAIFETZ, 

late of Washington, D. C., did wilfully and knowingly attempt to evade 
and defeat a large part of the income tax due and owing by him to the 
United States of America for the calendar year 1954, by filing and caus- 
ing to be filed with the District Director of Internal Revenue for the 
Internal Revenue Collection District of Maryland, at Baltimore, Mary- 
land, a false and fraudulent income tax return wherein he stated that 


his net income for said calendar year was the sum of $3,760.89 and 
that the amount of tax due and owing thereon was the sum of $376.35, 
whereas, as he then and there well knew, his net income for the said 
calendar year was the sum of $11,801.86, upon which said net income 
he owed to the United States of America an income tax of $2,624.88. 


U.S.C., Title 26, Section 7201, 
Internal Revenue Code of 1954. 


FIFTH COUNT 
And the Grand Jury for the District of Maryland further charges: 
On or about the 19th day of January, 1956, in the State and District 
of Maryland, 
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ABRAHAM CHAIFETZ, 
late of Washington, D. C., did wilfully and knowingly attempt to evade 
and defeat a large part of the income tax due and owing by him to the 
United States of America for the calendar year 1955, by filing and caus- 
ing to be filed with the District Director of Internal Revenue for the 
Internal Revenue Collection District of Maryland, at Baltimore, Mary- 
land, a false and fraudulent income tax return wherein he stated that 
his net income for said calendar year was the sum of $3,244.79 and that 
the amount of tax due and owing thereon was the sum of $250.09, whereas, 
as he then and there well knew, his net income for the said calendar 
year was the sum of $7,224.24, upon which said net income he owed to 
the United States of America an income tax of $1,171.44. 
U.S.C., Title 26, Section 7201, 
Internal Revenue Code of 1954. 


/s/ Leon H, A. Pierson 
United States Attorney 


A TRUE BILL: 


/s/ John G. Yost 
Foreman 


LHAP:HMD 
54081 
January 28) 1959 


Mr. Abraham Chaifetz 
532 Cedar Street, N.W. 
Washington 12, D. C. 


Re: United States v. Abraham Chaifetz - Cr. 24256 

Dear Sir: 
I enclose the net worth statement for the years 1950 to 1955, 

inclusive. This gives you one year more than you requested because 


it is our feeling that you would need these base figures to) check the 


contentions of the Government with reference to the years which are 
at issue in this case. 
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I do not feel that I should get into any controversy in defense of 
the Internal Revenue Service. I must say, however, that it has never 
come to my attention that they have made any false statements or mis- 
stated any facts in| their attempt to accomplish their purpose in your 
case or any other.| On the other hand, we are bound by the general 
course of procedure of the Department of Justice in cases of this type 
and it is not the policy to give you the information which you request as 
to the forty-two (42) specific items. I feel quite certain that you would 
not misuse or fabricate any facts, but there are people who have done 
so and it is for this reason that Government policy has been so firmly 
established. 
It is not my understanding of the Jencks case that the decision in 
that case enters into the present situation in any way. 
Very truly yours, 


/s/ Leon H. A. Pierson 
United States Attorney 


[ Filed February 6, 1959] 
MOTION TO SUPRESS 
Now comes the defendant and moves to suppress the entire net 


worth statements obtained by the Treasury Agents from the defendant 


and moves further to suppress all information taken from the defendant's 
fee books and canceled checks because, as reflected in the affidavit 
annexed hereto and made a part hereof, the said information was extracted 
from the defendant by misrepresentation that the said inquiry was a civil 
one and therefore under pertinent decisions the evidence gained by the 
Government officials amounted to an illegal search and seizure within 

the provisions of the Fourth Amendment, In connection with defendant's 
motion to suppress he calls the Court's attention to the points and 


authorities annexed hereto and made a part hereof. 
* * * * 
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AFFIDAVIT OF ABRAHAM CHAIFET Z 

ABRAHAM CHAIFET Z, being first duly sworn, on path, deposes 
and says that he is defendant herein and that affiant resides at 532 Cedar 
Street, N.W., Washington, D.C. Affiant is an attorney at law in the Dis- 
trict of Columbia and has been since October 15, 1934. Affiant's practice 
has been general practice with very little contact with the Internal Revenue 
laws and since 1934 up until October of 1954 affiant had ho prior contact 
with agents of the Internal Revenue Service. 

Affiant says that on or about October 10, 1954, he was contacted by 
Agent John J. Hein at his office in the Southern Building, 15th and H 
Streets, N.W., Washington, D.C. Agent Hein identified himself as a 
Revenue Agent and stated that he was making a routine check with 
respect to certain matters on affiant's 1951 tax return. | At that time 
Agent Hein stated that in connection with his inquiry as to whether there 
was any tax liability he would like to inspect certain of affiant's records. 
Affiant says Agent Hein returned again later in the month and when 
affiant asked Agent Hein the purpose of checking his records Agent Hein 
stated that there was nothing to be concerned about; that|/is was merely 
to determine whether affiant might be liable for a small |deficiency. 
Affiant at this time made available to Agent Hein all his records which 
included his fee books from 1951 through 1954, check stubs, and in said 
fee books were reflected the names of clients that had come to affiant. 
Affiant says that in the latter part of 1955 most of his records for the 
year 1955 were made available to Agent Hein. Affiant says that in 
January of 1956 the remainder of his records for 1955 were made 
available to Agent Hein. Affiant says that during the course of this 
inquiry by Agent Hein he repeatedly stated to affiant that there was 
nothing to be concerned about and it was not until late January or Febru- 
ary of 1956 that affiant hired an attorney, one Samuel H. Cohen, to 
represent him in this inquiry. Affiant says that in September of 1956 
Agent Hein appeared with another member of the Revenue Service whom 
he introduced as Mr. McIntyre, another Revenue Agent, who was to verify 
the matter which Agent Hein had previously processed. |Accordingly affiant, 
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in September of 1956, allowed Agents Hein and McIntyre to search through 
all his records from 1951 through 1955 since affiant had already made 
available such records to Agent Hein based on his statements that the 
matter was unimportant and for affiant not to be concerned. Affiant 
later was apprised of the fact that McIntyre was a Special Agent and 
that Agent Hein, for a prolonged period of time, had been securing 
affiant's records for the purpose of seeking a criminal indictment 
against affiant. 

Affiant says that material misrepresentations were made to him 
by Agent Hein as to the purpose of his inquiry and as to the reason he 
desired affiant's records. Affiant says that said records were turned 
over only because’ of the representations made by Agent Hein that 
"there was nothing that money couldn't fix". Affiant says that asa 
result of these records being turned over to Agents Hein and McIntyre 
they were able to contact clients of affiant and from these records they 
established the net worth computations which are being presently utilized 
against him. Affiant says further that as a result of these misrepresenta- 
tions and deceit the officials of the Revenue Service were able to locate 
specific items of alleged income which were allegedly omitted from 
affiant’s returns and affiant says that these matters were the direct 
fruit of the wrongdoing of Agent Hein in his misrepresentations to 
affiant as to the nature of his inquiry. 
| /s/ ABRAHAM CHAIFETZ 


[Jurat dated June 5, 1958] 
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[ Filed February 10, 1959] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES 


v. Criminal No. 118-59 


) 
) 
) 
ABRAHAM CHAIFETZ Charge: Evasion of Income Taxes 
) 


Defendant 


PLEA OF DEFENDANT 
On this 10th day of February, 1959, the defendant Abraham 
Chaifetz, appearing in proper person and by his attorneys, James J. 
Laughlin and Albert Ahern, being arraigned in open Court upon the 
indictment, the substance of the charge being stated to him, pleads 
not guilty thereto. 
By direction of 


/s/ALEXANDER HOLT ZOFF 
Presiding Judge 
Criminal Court #Assign. 


Present: 
United States Attorney HARRY M. HULL. Clerk 
ba ? 


By Frederick Smithson 
Assistant United States Attorney * i xx 


* * * 


[ Filed April 1, 1959] 


AFFIDAVIT OF JOHN J. HEIN, REVENUE AGENT 
INTERNAL REVENUE SERVICE, WASHINGTON, D. C. 
[ Attached to Opposition to Motion to Suppress] 


John J. Hein, being first duly sworn, on oath deposes and says: 

That he is a Revenue Agent of the Internal Revenue Service, hav- 
ing entered upon such duties on January 16, 1954. Prior to that time he 
had been on detail to the Revenue Agent's Office since approximately 1952 
and prior thereto had been employed in various offices of the Internal 


Revenue Service since 1945. 
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That on or about October 10, 1954, the affiant called at the office 
of the defendant, Abraham Chaifetz, in the Southern Building, 14th and 
H Streets, N.W., Washington, D.C., and identified himself to the defend- 
ant as an Internal Revenue agent. The affiant states that he advised the 
defendant that he had been assigned his 1951 income tax return for audit. 
Prior to the meeting in person the affiant had a short while before tele- 
phoned the defendant, had identified himself to the defendant Chaifetz as 
an Internal Revenue agent and had advised him orally he would like to 
examine his income tax records for the year 1951. Specifically, the 
affiant denies that he advised the defendant that the purpose of his 
examination was to perform a routine check on the defendant's 1951 
tax return. 

Contrary to the assertion of the defendant, the affiant states that 
neither in the month of October 1954 nor at any later time did he advise 
the defendant that there was nothing to be concerned about the check 
being made of his, the defendant's, 1951 tax return, and more directly, 
that he never stated to the defendant at this or any other time that the 
purpose of the audit was to determine whether the defendant was liable 
for a small deficiency. Affiant further states that he returned to the 
office of the defendant during the period October through December, 


inclusive, approximately four or five times subsequent to the first 


examination and that during the latter part of November 1954 the 
defendant had informed the affiant he had hired Mr. Victor Silbert, a 
Certified Public Accountant in the District of Columbia, known to the 
affiant, as his tax consultant. Subsequently the affiant had occasion 
to confer with Mr. Silbert regarding the defendant. 

Regarding the income tax records of the defendant for the year 
1955, the affiant specifically denies that he was furnished any of the 
defendant's 1955 records prior to April 16, 1956. Again the affiant 
specifically states that he did not advise the defendant in January of 
1956 that there was nothing to be concerned about the audit being per- 
formed on his income tax returns. 
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With regard to the assertion of the defendant in his affidavit that 
he furnished to the affiant, Agent Hein, the 1954 fee books in the latter 
part of October 1954, the affiant categorically denies that this occurred. 

The affiant states that on September 19, 1956, he, the affiant, 
together with Special Agent Edward L. McIntyre visited the office of the 
defendant. The affiant states he introduced Special Agent McIntyre to 
the defendant as a special agent of the Internal Revenue Service. The 
affiant further recalls Special Agent McIntyre identified himself to the 
defendant as a special agent of the Internal Revenue Service, that he, 
Agent McIntyre, presented his credentials to the defendant, said creden- 
tials consisting of a folder with his identification as a special agent of 
that service with authority to investigate matters relat ing to the 
Internal Revenue laws and his agent's badge which was attached thereto 
and which likewise indicates that Agent McIntyre was a special agent of 
the Internal Revenue Service, Intelligence Division. Agent Hein, the 
affiant, likewise recalls that Special Agent McIntyre advised the defend- 
ant of his right to refuse to reveal his tax records and discuss this 
matter with him, Special Agent McIntyre. Specifically the affiant denies 
that he advised the defendant that Mr. McIntyre was another revenue 
agent and he categorically denies that the purpose for Mr. MclIntyre's 
presence was to verify matters that he, the affiant, had previously 
processed. 

Finally, the affiant states that he never advised the defendant that 
“there was nothing that money couldn't fix." Further, that he at no time 
offered any misrepresentations as to his capacity or purpose or by 
deceit or otherwise secured information and records from the defendant. 


/s/ JOHN J. HEIN 


[Jurat dated March 2, 1959] 


[SEAL] 


[ Filed April 1, 1959] 
DISTRICT OF COLUMBIA: ss 


AFFIDAVIT OF EDWARD L. McINTYRE, SPECIAL AGENT, 
INTELLIGENCE DIVISION, INTERNAL REVENUE SERVICE, 
WASHINGTON, D. C. 
[ Attached to Opposition to Motion to Suppress ] 


Edward L. McIntyre, being first duly sworn, on oath deposes and 
says: 

That he is a Special Agent of the Internal Revenue Service, Intel- 
ligence Division, having entered upon such duties on July 1, 1945, and 
that prior to that time he had been a Deputy Collector of Internal Revenue 
since July 1, 1942. 

That on September 19, 1956, Mr. Abraham Chaifetz was contacted 
at his office located in the Southern Building, Washington, D. C., in the 
presence of Revenue Agent John J. Hein. 

That he presented his credentials bearing a Special Agent's badge 
on the outside and the title "Special Agent" imprinted inside. 

That Mr. Chaifetz was asked if he was aware of his right under 
the Constitution to refuse to furnish any information if he so desired, 
and he stated he was. 

Finally, the affiant states that he advised the defendant that he had 
been assigned to investigate the income tax returns of the defendant for 
the years 1951 through 1955, inclusive. Whereupon defendant stated he 
would make available his records for his examination in his office only. 


/s/ EDWARD L. McINTYRE 


[Jurat dated March 2, 1959] 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * * * 


Washington, D. C, 
Tuesday, April 28, 1959 


* * * 
JOHN J, HEIN 
a witness, being duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LAUGHLIN: 
Q. For the record state your full name. A. John J. Hein. 
Q. What is your Occupation, sir? A. Internal Revenue Agent, 


Q. Now this question: Do you know Mr. Chaifetz, the defendantin 
this case? A, Yes, I do. 
Q. Tell me when you first contacted Mr. Chaifetz or anyone in 
his behalf? A, Approximately October, 1954, 
Q. Now, before that time, had you contacted anyone else with 


respect to Mr. Chaifetz? A. What do you mean by that ? 

Q. Well, before you Contacted him--and you have given us the 
date--were you making any investigation of Mr. Chaifetz prior to the 
time you contacted him? A, I Contacted a few banks and building and 
loans, checked the real estate records. 

4 Q. Can you give us the date of that, when that first began? 
A. Sometime after August 3. 
Q. What year? A, 1954, 


Q. Now, sir, when was it that you first requested 
agent be assigned to this case, when I say 
to Mr. Chaifetz? A. May of 1955. 

Q. Now, was that by memorandum prepared by yo 
not prepared by me, the memorandum was 


"this case," I 


visor. 


written by the 


that a special 
am referring 


uu? A, Yes, 
group super- 


Q. Now, then, to your knowledge, that was the first time any 
Special agent was investigating Mr, Chaifetz or contacting Mr, Chaifetz, 


is that correct? A. That is correct, 
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Q. The name of the group supervisor, please? A. H. Watson 

Leese. 
* * * * * 

Q. Well, tell me, now, just again so that we will be uniform as 
to this: The first time that you contacted Mr. Chaifetz was when? 
A. During the month of October, 1954. 

* * * * * 

11 Q. What did you have before you or what did you show Mr. Leese 
before Mr. Leese requested the assignment of a special agent? A. I 
showed him what facts I had gathered and I showed him the income tax 
returns that were filed. 

Q. Well, when you say you showed him, was. that some document 


you showed him or some summary, or some computation? A. I guess 


you would call it a document. 
* * * * * 

12 Q. Now, I take it in your earlier testimony, Mr. Hein, before you 
made the personal visit to Mr. Chaifetz, you had checked certain banks, 
had you? A. I most probably did. What we do is we have-- 

THE COURT: No, just answer the question. Did you or did you 
not ? 

THE WITNESS: I believe I did, yes. 

BY MR, LAUGHLIN: 
Q. Now, which banks? A. That I could not recall which banks. 
Q. They were in the District of Columbia? A. That is correct. 
Q. What did you do with respect to the banks? 

* * * cd * 

13 Q. You went to the banks with regard to Mr. Chaifetz, is that 

right? A. Yes. 
Q. What was it you were seeking? 
* * * * * 
14 THE COURT: The witness has said he went to banks before he 


went to the defendant and checked banks. He used the word "checked." 
* * * * * 
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THE WITNESS: I checked the interest income that he reported, 

the interest income as shown on the returns. 
BY MR. LAUGHLIN: 

Q. Anything else? A. And I may have gotten the ‘balances in the 

accounts at the end of the years, 

Q. Now, let me ask you this, Mr. Hein: What is the meaning of the 

term or the phrase "routine audit."? A, We did not use the phrase 

"routine audit." 
* * * * * 

16 Q. Mr. Witness, I show you defendant's exhibit 1 for identification. 
This is a form that is in ordinary use in the revenue service, is it not, 
sir? A. That is correct. 

* * * * * 

A. This is what we call a Form 872. It is extending the statute 

of limitations for assessment of deficiency. 

Q. Is not this form used almost invariably in civil matters? 
A. It is used both civilly and in criminal matters. 

Q. Is it your testimony it is used also in criminal matters ? 
A. Yes, it is. 

Q. Now, will you tell me this: When you submitted this to Mr. 
Chaifetz, that is either this form or one similar to this, what did you 
say to him and what did he say to you? A. I would be unable to answer 
that. 

Q. Well, didn't you tell him that you were trying to compute a 
deficiency and you needed a little more time? A. Ido not recall. 

Q. Does this refresh your recollection, that Mr. Chaifetz said 
to you that he would not stand on the statute, that if he owed any taxes, 


he wanted to pay them? A. Ido not recall. 
* * * * * 


18 Q. Mr. Hein, let me ask you this, as to this form, defendant's 
one for identification: In a case of fraud, you do not need these, do you? 
You do not need that form then? A. If fraud is then established, we do 
not need them. 
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Q. In other words, you can go back indefinitely, can you not? 
A. Back to March 1, 1913. 

Q. And then these are used, this form is used then in what type 
of case or cases? A. It is used in all types of cases. 

* * * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. That particular form, that 872 or shall we say waiver or 
extension of the statute of limitations, do you know as a fact that in 
each instance when you obtained it on the defendant it has elapsed as 

19 to the tax years involved? A. Yes, have always lapsed. 

Q. Would that not, sir, be a presumption that you found or that 
the Bureau found fraud had been sustained? A. Once a case has left 
our office, we have no control over the statute. 

Q. You had nothing to do with whether or not it was a determination 
that there was fraud sustained, is that correct? A. That is correct. 

Q. Now, I would like to go to certain matters: Mr. Hein, when 
you came in to call on Mr. Chaifetz, the first time in October of 1954, 
are you certain or do you recall the date, the actual date you came there ? 
A. No, I do not recall the date. 

Q. Tell me, sir, did you make any call to tell him you were com- 
ing or did you just knock on the door and goin? A. No, I contacted 
Mr. Chaifetz by telephone first, and made a definite appointment with 
him, 

Q. And that was for a specific date to see him? A. That is 
correct. 

Q. Now, when you went in there, Mr. Hein, did you advise him 

20 why you were sent? A. When I called him on the phone, I told 
him that I had certain years for audit. 

Q. Tell me, sir, did you limit it to the year 1951? A. Generally 
when we-- 

THE COURT: No. 
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BY MR. SMITHSON: 


Q. Your best recollection of the conversation when you first saw 


the defendant Chaifetz, did you tell him you were concerned with the 
year 1951? A. To my best recollection 1951 is the only year that I 


had at that time. 
Q. Did there come a time during the course of your 


interviews 


with him or your investigation of this case that you ever advised him 


that you had other years? A. Yes, I advised him later that I had the 


years of 1952 and 1953 and later on 1954. 


MR. LAUGHLIN: Your Honor, could we have the time of that? 


MR. SMITHSON: I will try and fix it, counsel. 
BY MR, SMITHSON: 


Q. With regard to the years 1952 and 1953 do you recall when you 


advised him as to that? A. I can tell you when I got the returns, and it 


would have been shortly after that. 


Q. Your best estimate as to when you got the returns and so 


advised him, sir. 


MR. LAUGHLIN: Your Honor, could we ascertain what document 


the witness is looking at? 


THE COURT: You may after he answers the pending question. 


THE WITNESS: I received the 1952 return July 12, 
return, October 21 of 1955, and the 1953 return 9-6-56. 
BY MR. SMITHSON: 


Q. Now, can you recall, having refreshed your reco 


1955. The 1954 


Llection, when 


it was that you advised the defendant that you also had other years than 


1951? A. It would have been shortly thereafter that I tol 
had these returns. 


d him that I 


Q. Now, what is this document you referred to to refresh your 


recollection? A. These are what they call 1247 cards, examination 


record which is kept. This is a copy that is kept in our files down at 


the Bureau. 
Q. Did you bring that with you, sir, pursuant to the 
A. Yes, I did. 


subpoena ? 
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Q. Since the witness had seen fit to use it, your Honor, I believe 
it should be marked for identification as Government exhibit 2. 


THE COURT: It will be so marked. (Government exhibit 2 is 
marked for identification.) 


MR. SMITHSON: May I ask that it be marked on the back, your 
Honor, so that there are certain figures that appear on the front and 


they will not mislead anyone. 

THE COURT: Will you show it to Mr. Laughlin? 

MR. SMITHSON: Yes, your Honor. I will leave it with you, Mr. 
Hein. For the record it has been shown to counsel. 

BY MR. SMITHSON: 

Q. Mr. Hein, when you came in to call on Mr. Chaifetz, the 
defendant, did you advise him, sir, that you were there to make a 
routine audit of his tax return or returns? A. No, we never use that 
phrase "routine audit.” We just-- 

* * * * * 
THE WITNESS: I never use the phrase "routine audit." 
BY MR. SMITHSON: 

Q. Then it is your statement you did not on this occasion? 
A. That is correct. 

Q. Tell me, did you at that time or any other time tell him you 
were concerned solely with civil liability? A. I did not. 

Q. Did the defendant place any restriction on your receiving 
any of his records for the year 1951? A. He did not. 

Q. Specifically, sir, did you request his fee book and his check 
book? <A. That is correct. 

Q. Did he! offer any resistance or place any impediment in your 
way to receiving that? A. He did not. 

Q. Any condition such as desiring to know why you wanted it? 
A. No, no restrictions at all. 

Q. Specifically, did he tell you, sir, that before he would give 
them to you, he wanted to know why you wanted them? A. Not that I 

recall. 


25 

Q. Did you ever make any request of him for his checks, not check 
stubs, but the checks? A. Yes. The first time I was up there I asked 

him for his checks and he said they were unavailable. 


Q. Did he ever give them to you? A. I never saw any of his 
checks from -- at that time it was the Liberty National Bank. 

Q. Would that be the Liberty Branch of the National Bank of 
Washington? A, That is correct, National Bank of Washington. That 
is correct, now. 

Q. Let me ask you this, sir. At that time or during the course 
of your investigation did you ever inquire of him as to his living expenses? 
A. Iasked him several times about his living expenses, but I never got 
any definite living expenses. 

Q. Tell me, did you take the defendant's copies of his tax returns? 
A. The only time I saw his copies was -- 

MR. LAUGHLIN: I submit he can answer that yes or no, your 
Honor. 

THE COURT: Just answer the question. Did you ever take them? 

THE WITNESS: No. 

BY MR, SMITHSON: 

Q. You did not? A. No. 

Q. Did you ever see them? A. I did. 

Q. At the time you saw the '51 tax return, that is, his copy, did 
you have the one which was filed already? A. I had his original 1951 
return, yes. 

Q. Tell me, sir, at the time that you asked for the 1951--the 1952 
and 1953 records were you asked any question as to why you wanted them 
by the defendant? A. Not that I recall. 

Q. Tell me, did you receive the advice from the defendant that, if 
there was anything owed, he would be glad to pay it up and! "could not we 
pay it up," and did you reply to that "Oh, don't worry, it is only civil 
liability. There is nothing money can't cure."" A. I did not. 

Q. You have stated to us, sir, that you got the 1952, 1953, 1954 
and 1955 returns I believe, in the years 1955 and 1956. Is|that correct? 
A. That is correct. 


? 
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Q. Now, sir, with regard to the records of the defendant for his 
1954 and 1955 tax years, can;you state, sir, whether or not you saw his 
records for those years, 1954, and 1955 prior to the last date upon which 

a tax return for those years could be filed? A. I did not. 

Q. Specifically, were you given his records for the 1950 return 
in February of 1955? 

THE COURT: The 1951 return? 

MR. SMITHSON: The 1954 records for the return in February 
of 1955. 

MR. LAUGHLIN: Your Honor, what I did not understand, Mr. 
Smithson also used -- I think he used the year 1950. 

THE COURT: Will yourephrase your question? 

BY MR. SMITHSON: 

Q. Specifically, sir, were you given the income tax records 
of the defendant for the year 1954 in the year, and in the month of 
February of 1955? A. I do not believe so. During January, February 
and March of 1955 I would have been on the tax drive and would not have 
been able to contact the taxpayer. 

* * * * * 

Q. Do you recall the date of the 19th, I believe, of September 
of 1956; that is,| the date when you and Mr. McIntyre, a special agent, 
were alleged to have called on the defendant? A. Yes, I do. 

Q. Now; at that time did you hear any conversation between the 
defendant and Mr. McIntyre? A. Conversation -- 

Q. Did you hear it or not, sir? A. Yes, I did. 

Q. I will ask you with regard to that conversation was there 
anything shown by Mr. McIntyre to the defendant? A. Yes, there was. 

Q. Do you recall what that was? A. It was Mr. MclIntyre's 


commission which shows him to be a special agent and on the outside 


his badge also which shows him to be a special agent. 

Q. Did you see that shown to the defendant? A. Yes, I did. 

Q. Tellme, sir, do you know whether or not the defendant was 
warned that he did not have to permit you and Mr. Mcintyre to inspect 
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his records? A. Mr. McIntyre advised Mr. Chaifetz of his constitutional 
rights. 
Q. At that particular time, sir, did you introduce Mr. Mcintyre as 


a revenue agent? A. When we first went in the office I introduced Mr. 


Mcintyre as -- 
* * * * * 
THE WITNESS: -- as a special agent, at which time he identified 
himself. 
BY MR. SMITHSON: 
Q. Tell me, did you or Mr. McIntyre in your presence tell to 
defendant you were there to re-inspect his records which you had pre- 
viously seen, and that the sole purpose for Mr. MclIntyre|being there was 
to merely verify or check that which you had obtained from the defendant ? 
A. No. 
Q. When you walked in to his office with Mr. McIntyre, Mr. 
Hein, did you have occasion to notice a book on his desk?) A. No, I did 
not. 
Q. Did you notice, sir, during the times that you;were there 
alone or with Mr. McIntyre, a tax court book on his desk] or in his book 
case? A. There was one in his book case, yes. 
Q. Do you recall what day that was? A. I believe it was the first 
day we were up there that Mr. McIntyre noticed it and made some com- 
ment about it to Mr. Chaifetz. 
Q. That was, you say, in his book case, not on his desk? A. 
That is correct. 
Q. Atthe time, sir, that you went to see the defendant on the 
first occasion in October of 1954, were you in any way under the super- 
vision and control of the Intelligence Division in conducting your audit ? 
A. I was not. 
Q. Specifically were you conducting what has been described as 
a joint investigation? A. I was not. 
Q. Were you told, sir, and were you specifically looking for 
fraudulent entries or the lack of reports with a view solely to criminal 


prosecution? A. I was not. 
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* * * 


REDIRECT EXAMINATION 
BY MR. LAUGHLIN: 
* * x * * 
Q. Now, Mr. Witness, let me ask you this: When did you first 
find fraud in Mr. Chaifetz' case? A. The revenue agent does not 
find fraud. 
Q. Well, when did you suspect fraud, sir, that caused you to 
make a representation to Mr. Leese? A. In May of 1955. 
Q. In May of 1955. And then was it almost immediately that 
you then gave certain information to Mr. Leese? A. That is correct. 
Q. Now, Mr. Smithson asked you for certain returns, certain 
income tax returns; whether Mr. Chaifetz turned them over. Well, of 
course you had those returns anyway, did you not? You had his past 
returns, did you not? A. I had his 1951 return when I went up to see 
Mr. Chaifetz, yes. 


Q. Well, the internal revenue service, do they not keep returns 
indefinitely? A. They had his returns, yes. 

Q. Yes.' Well, in other words, then, you did not have to ask 
him for them. They were easily accessible to you, were they not? A. 
Yes. 


Q. And I believe you said, Mr. Hein, that Mr. Chaifetz turned 
all these records over willingly, and at no time did he ask the purpose 
of it. Is that your testimony? A. As far asI recall, that is. 

Q. In other words, he just said "Whatever you want, you can have," 
and he did not say, "What do you want with them"? Is that your testi- 
mony? A. That was the sum and substance of it, yes. 

Q. Now, I will conclude with this: You have denied, sir, that 
anything was said by you to Mr. Chaifetz about the Folkes and Miller 
case -- or anything with respect to that case. Now, this question: 

Did you not at that time have under investigation a case some- 


thing of that nature of Folkes and Miller? 
* * * 
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THE WITNESS: Yes, I did. 
BY MR. LAUGHLIN: 

Q. And did you not settle it without prosecution? 
* * * * 

THE WITNESS: What do you mean by "settled." 
BY MR. LAUGHLIN: 

Q. Well, was there a prosecution in the case? A. The case 

was not prosecuted, no. 


* a * * 


EDWARD L. McINTYRE 
* * a 
DIRECT EXAMINATION 
BY MR. LAUGHLIN: 
Q. Mr. Witness, state your fullname. A. Edward L. Mcintyre. 
Q. What is your occupation, sir? A. Special Agent the Internal 
Revenue Service. 
Q. How long -- first, I will ask you this: How long have you been 
a Special agent? A. I became a special agent July 1, 1945. 
Q. How long have you been in the revenue service|? A. I came 
in the revenue service in March of 1941. 
Q. Tell us, sir, what are the duties and what are |the functions of 
a special agent in the revenue service. A. Well, asa special agent, 
I am assigned to investigate income tax returns. 
Q. Of what nature? A. Well, we do that where there is sus- 
pected fraud. 
Q. Do you recall when you first had any contact with the case 
of Mr. Chaifetz? A. June 1, 1955, I believe it was assigned to our 


office. 
* * * * * 


Q. What was your first visit, sir, if you can tellus, and if you 


have to refer to your diary, you may do so. 
When was your first visit to Mr. Chaifetz? A. Itjis all right to 


refer to my diary? 
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THE COURT: Yes. Go ahead. 

THE WITNESS: Well, may I say something first to start off, what 
happened first as far as the visit is? 

BY MR. LAUGHLIN: 

Q. Let me ask you: Is it your -- A. It pertains to the visit. 

THE COURT: Can't you just answer the question? When was 
your first visit? 

THE WITNESS: September 19, 1956. 

BY MR. LAUGHLIN: 

Q. Now, will you put a mark in there? A. Yes. 

Q. So you would not lose that, sir. 

Now, before you visited Mr. Chaifetz, did you discuss Mr. 
Chaifetz’ matter with any agent or agents? A. I discussed it with Mr. 
Hein. 

Q. All right. How long before your first visit? A. Several 
months. 

Q. Would your diary reflect that? A. I will look. 

Q. Very well. A. July 3, 1956. 


Q. Now,! what was the occasion, sir, of discussing Mr. Chaifetz’ 
matter with Mr. Hein on that time, July 3, 1956? A. Well, at this time 
I could not tell you. I see I spent four hours. 


Q. What was your answer? A. I spent four hours. I have "Four 
Hours assigned 'to the Abraham Chaifetz case" on July 3. 

Q. And that was before you were officially inthe case? A. No. 

Q. Oh, you were in the case at that time? A. Yes, sir. 

Q. Itake it, then, that you were in the case -- 

THE COURT: Just a minute. I think you asked the witness a 
question which he did not answer. 

Were you officially in the case at that time? 

THE WITNESS: Yes, sir. 

BY MR. LAUGHLIN: 

Q. Allright. Then you officially came into the case when? A. 

The case was assigned in our office June 1, 1955. That is when the 
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stamp is on there, sir. 

Q. There is a stamp here "May 27." June 1, is this what you 
are referring to? A. Yes, that is ours. 

Q. All right. 

Now, before that time did you have anything whatever -- before 
June 1, 1956, did you have any contact whatsoever with Mr. Chaifetz 
or the Chaifetz case? 

THE COURT: The witness said 1955 in his answer. I believe 
you used 1956 in your question. 

MR. LAUGHLIN: Thank you, your Honor. 

BY MR. LAUGHLIN: 

Q. June il, 1955. Now, before June 1, 1955, did you have any 
contact with Mr. Chaifetz or with Mr. Chaifetz’ case -- before that date? 
A. No, sir. 

Q. Had you discussed it with Mr. Hein? A. No, sir. 

Q. Now, then, after you officially came into the case, and be- 


fore you visited Mr. Chaifetz, what did you do with respect to the case? 


What were your activities ? 
* * * * * 

THE WITNESS: I made the normal inquiries that we make when 
we start on a case -- contacted various building and loan associations, 
and banks. I believe we checked land records. 

* * * * 

Q. Anything else? A. That is allI recall. 

* * * * * 

Q. Let me ask you this, then, when you came to see Mr. Chai- 
fetz, for the first time, tell us what you said to him and who was with 
you, if anyone, and what anyone else said. A. The meeting had been 
arranged by Mr. Cohen, his attorney, who advised us the prior day 
that Mr. Chaifetz would be there at 2 o'clock on September 19, and 
that Mr. Chaifetz would then produce his books and records. 


I have known Mr. Cohen for quite sometime -- 
* * * * 
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THE WITNESS: And Mr. Hein and I went to the office of Mr. 
Chaifetz, and Mr. Hein introduced me to Mr. Chaifetz. 

I, as normally, produced my credentials. 

Q. Now, will you let me see those. Were those the credentials 
you had as of 1956? A. Yes. 

Q. May I ask when the picture was taken? A. In 1942. 

Q. 1942? A. I had hair then. 

Q. Allright. You exhibited that to him, is that right? A. Yes, 


Q. And you exhibited this badge? A. It is just like it was. 

Q. Imean, you are positive you did that? A. Yes, sir. 

Q. Now, you mentioned something about Mr. -- 

THE COURT: You still have a pending question as to what was 
said to the defendant and what the defendant said to the witness. 

THE WITNESS: Yes, sir. 

BY MR. LAUGHLIN: 

Q. What was said at that time, Mr. McIntyre? A. Well, Mr. 
Hein introduced me as Special Agent McIntyre, and I produced my 
credentials and explained to him that I had been assigned to the case to 
examine the years 1951 through 1955. I mentioned the fact, I believe, 
that Mr. Cohen had called us the day before, that is Mr. Samuel Cohen, 
his attorney. And I asked him if he was aware that under the constitu- 


tion he would not be required to furnish any records if he so desired. 


He stated he was an attorney. That is the answer I got. And he 
did then produce some records and that -- I do not recall exactly what 
records were produced. 
Some canceled checks, I believe at that time. 
* * * * 
BY MR. LAUGHLIN: 
Q. Now, Mr. Witness, let me ask you this: I will ask you 
again if you can, without reading from anything -- A. Oh. 
Q. Yes. 
Mr. Witness, let me ask you this: What was said by you as to 
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the papers or documents, or books, you wanted to examine? A. Well, 
Mr. Chaifetz said we could examine his records but only in his office. 

Q. Well, what records, sir? Tell us what was examined at that 
time. A. Without looking at my diary, I do not know whether -- I believe 
it was canceled checks that we examined. 

Q. Well, will you look in your diary and see what it says, sir. 

Your Honor, could I see what the witness is reading. 

* * * * * 

THE COURT: You may see the page which the witness is exam- 
ining Mr. Laughlin. 

THE WITNESS: They are both the same (indicating). This is 
the date over here. 

BY MR. LAUGHLIN: 

Q. September, 19, 1956. A. Yes. 

Q. And that was your first visit to him? A. Yes, sir. 

Q. And your first contact with him, sir? A. Yes, |sir. 

Q. Now, you did not even know who he was before that time, is 
that right? A. No, I had never met the man. No, sir. 


Q. Now, your book, you have gone into matters in that diary, 


but your diary does not reflect the books and the records, does it, sir? 
A. On that particular day it does not. It mentions the contact. 
Q. Tell me this: In addition to what is in your diary, when you 
returned to your office, did you prepare something in writing as to the 
results of your visit? A. No, sir. 
Q. Now, your superior at that time, am I correct,| was a Mr. 
Hackett? A. Yes, sir. 
Q. And did you have to -- that is Sherwood, I believe is his 
name, is it not? A. Yes, sir. 
Q. Did you have to report to Mr. Hackett day by day of your 
visit to Mr. Chaifetz, and of the results of your investigation? A. No, 
we are not required to do that. 
Q. Now, this question, sir: 
In addition to the Chaifetz case, were you working on any other 


cases with Mr. Hein? 
* * * * * 
THE WITNESS: I do not know whether I was or not at this time. 
I was working in other case but it might not have been with Mr. Hein. 
BY MR. LAUGHLIN: 
Q. Well, was your visit with Mr. Chaifetz -- was it, would you 
say, cordial and friendly? A. Yes, sir. 
Q. And was there any objection to turning material over to you? 
A. No, sir. 
Q. Did he atiany time ask you what you wanted with it? A. I 
explained that I was making -- 
Q. You were making what? A. An investigation for the years 
1951 to 1955. 
Q. Did you tell him that the revenue service suspected fraud and 
that is why you came into the case? A. No, sir. 
Q. Well, did you tell Mr. Chaifetz that it was a serious matter ? 
A. No, sir. 
Q. Now, that September 19th, is it your testimony, Mr. McIntyre 
-- A. Iam sorry. 
Q. Ithought you said I could -- A. You said 19th. 
Q. Yes. A. All right. 
THE COURT: Just ask your question, Mr. Laughlin. 
MR. LAUGHLIN: Yes, sir. 
BY MR. LAUGHLIN: 
Q. Now, Mr. Witness, on this September 19th, can you tell us 
when that was written in there? A. I would say September 19th. 
Q. And is the ink and the writing similar to what is contained on 


other pages? A. I would say it is similar to what is on the 20th. 
Q. No, I am asking you about other pages in your diary. Is the 
ink the same type of ink and is it the same type of writing that appears 


on other pages in the diary? A. I believe so. 
Q. Now, Mr. Witness, let me ask you this: You knew that Mr. 
Chaifetz had filed an affidavit in this case, did you not? A. Yes, sir. 
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Q. And that you were shown that, I believe, by Mr. |Smithson, 
were you not? A. Yes, sir. 
Q. And that he made the contention that he did not know you 
were a Special agent? A. Yes, sir. 

Q. Now, when was that shown to you, this affidavit? A. I do not 
know the exact date, sir. 

Q. Now, let me ask you this question and you can answer this 
yes or no. 

In any of your visits to Mr. Chaifetz, was there ever anything 
said about a Folkes and Miller case? A. Folkes? 

Q. F-o-l-k-e-s, Folkes and Miller case. A. Not to my knowl- 
edge. 

Q. Did you ever have an investigation of the Folkes |and Miller 
case, you, yourself? 

MR. SMITHSON: Same objection. 

THE COURT: The objection is overruled. Answer the question. 

THE WITNESS: No, I did not. 

BY MR. LAUGHLIN: 

Q. Before you came to Mr. Chaifetz, Mr. McIntyre, did you 
write to any physician with regard to Mr. Chaifetz, a doctor? A. Could 
you state the name of the physician? 

Q. Let me ask you this: Does the name Dr. Robingon -- does 

that name impress itself on your memory? A. In \verifying 
medical expenditures it is possible we did. 

Q. Mr. Witness, showing you defendant's exhibit No. 1 for 
identification, do you recall at any time in any of your visits to Mr. 
Chaifetz that Form 872 was discussed with him? A. I do not recall. 
It is a form that the revenue agent's office would -- it is part of their 
duty to receive the contents. 

* * * * * 

Q. Alltold, Mr. McIntyre, how many visits did you make to 

Mr. Chaifetz? A. About four. 

Q. And how many memoranda did you prepare in the case? A. 


By "memoranda", do you mean notes in my diary? 
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Q. Well, in addition to your diary, you prepared certain memo- 
randa from time to time as to your progress of the investigation, did you 
not? A. You mean after a contact with Mr. Chaifetz? 

Q. Yes, sir. A. The only notes I made after I contacted him 
was what I put in the diary. 

Q. Then finally, when it was all over, you prepared a report 
in the case, did you not? A. That is our -- we are required to do that, 
yes, sir. 

Q. You did it in this case? A. Oh, yes, sir. 

Q. You dictated that report, did you not? A. I wrote it out in 
longhand. 

Q. Mr. Witness, was there any time that you came to Mr. 
Chaifetz' office and Mr. Chaifetz was not there, and you examined books 
and records even in his absence? Do you recall that? A. A Mr. Zucker 
or Zuckerman presented some checks that he had left for us when he 

was not there one time. 


Q. Well, any way, you examined certain documents one time in 


his office when he was not there, right? A. Yes, sir. 

Q. Is it'your testimony you did that with his permission, is that 
your testimony? A. He came back from court at 2 o'clock and we talked 
to him at that time. We came in earlier. 

Q. As a matter of fact, it was in a box. You had to reach under 
something and get the material out of a box, did you not? A. No, he 
left canceled checks on a desk for us. 

Q. And that is what you examined? A. Yes. 

* * * * 
CROSS EXAMINATION 
BY MR. SMITHSON: 

Q. How'did you know what you were going to get when you 
went back to Mr. Zuckerman or whatever his name was? A. Mr. 
Chaifetz told us'the day before what he would leave for us. 

Q. He told you he would leave it there the day before? A. Yes, 

sir. 
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Q. You had made a request of those to him? A. Yes, we would 
look through and if something was missing, we would ask him if he could 
locate it and he said, "Well, tomorrow come and I will not be back from 
court until 2 o'clock, but Mr. -- I believe it is Mr. Zuckerman -- the 
younger gentleman in his office. 

Q. Tell me, sir, you said you were shown certain canceled 
checks. Were they on the Liberty National Bank? A. Yes. 

Q. Did you see any, sir, of any of the other banks? A. No, I 
do not believe so. 

Q. How about the bank account in Florida? Did heshow you 
those? A. I do not believe we had the canceled checks for Florida. 


We had ledger cards. 
* OK * * 


Tuesday, April 28, 1959 
* * * * 
ABRAHAM CHAIFETZ 
* * * 
DIRECT EXAMINATION 


BY MR. AHERN: 
What is your fullname? A. My name is Abraham Chaifetz. 
Your occupation, sir? A. I am an attorney at law. 
. How long have you been so engaged? A. Twenty-five years. 
Q. Now, directing your attention to the year 1954 did you have 


occasion to meet a revenue agent named Hein, H-e-i-n? A. Yes. 


Q. Will you tell his Honor the best you can the date and the 
October 10, 


circumstances under which you met him? A. On or about 

1954, I was in my office in the Southern Building at 15th and H, Room 

422, and a gentleman walked in to the office who later identified himself 

as Mr. Hein. 
Q. And will you tell his Honor what was said by Agent Hein at 
that time as to the purpose of his visit and what was said by you? 

A. Well, Mr. Hein identified himself as an internal revenue agent and 

I asked him what I could do to help him and he said he had been assigned 
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to make an audit of my 1951 tax return. 
Q. Did he tell you the nature of the audit? A. Well, I questioned 
him when he asked for my records. I said "What do you want those 


records for ?" 
* * * * * 

Q. And'what was said concerning the purpose or scope of the 
audit? A. I asked Mr. Hein why he wanted my records and he said he 
wanted to make a routine audit of them to see whether I owed any more 
taxes. He said that all of the expenses that I had listed were obviously 
estimates and everything would have to be checked. 

Q. Did he apprise you at that time of the fact that he had made 
preliminary inquiry among banking institutions in the District of Colum- 
bia with respect to your bank account and with respect to your real es- 
tate holdings? A. No, he did not tell me. In fact, he led me to believe 

this was the first -- 

* * * * * 

Q. Now, will you tell his Honor was anything arrived at as the 
result of this first interview with respect to what you would or would 
not do for Agent Hein? A. No, nothing was arrived at at this first inter- 
view. Primarily -- 

* * 
BY MR. AHERN: 

Q. Was any arrangement made for a second interview or a second 
contact, if you can recall? A. Yes. Mr. Hein said he would be back in 
about a week. 

Q. Did he come back in a week? A. Yes, he did. 

Q. Will you tell his Honor the circumstances as to where and 
when this interview took place and what transpired? A. The second time 
he came back he came to the Southern Building, again to my office, and 
this time I had dug up the records of 1951 which were in the basement 
of my home. And then we had a further discussion as to the purpose of 
the records. 

Q. Will you tell his Honor what were the circumstances or what 
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was the conversation about the scope of the record and the purpose of 
looking at the records? A. Well, I tried to find out from Mr. Hein -- 


* * * * * 


THE COURT: Go ahead. 
* * * * * 

THE WITNESS: Mr. Hein asked me whether I had|the records 
for 1951. Itold him the only records that there were was a fee book 
and a checkbook. 

He asked me could he have them, andI said, "I don't know. It 
all depends on what you want them for." 


He said, "Well, for example, at the beginning of the year you 
had about $5, 000 in your checking account. At the end of the year you 

had about $18, 000 in your checking account. That was a $13, 000 
increase. Can you explain the nature of that increase? We want to see 


whether you can substantiate the expenses that you have claimed, and 
we want to get whether you owe any more taxes." 
* * * * * 

Q. . . . Now, after this conversation that you have just related 
to his Honor, did you make available the documents that you refer to? 
A. It was either that time or the next time. 

Q. Well, now, when was the next time, then, in point of time? 
A. Ina matter of days. 

Q. And did this again take place in your office? A. Yes. 

Q. Well, will you tell his Honor then, either on the second 
or third visit, what records did you physically make available to Agent 
Hein? A. I hada record which I called my fee book, which consisted 

of 12 pages, one for each month, witha record of every fee 
received during the year. 

Q. Now, what taxable year did that book include? A. Just the 
year 1951. 

Q. You made that available to him? A. Yes. 

Q. What else if anything did you make available? A. I also 
had my check stub book which included not only the year 1951 but a 
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portion of the year 1950 and a portion of the year 1952. I gave him that 
book. 

Q. Now, was anything else given? A. I think he took my tax 
return, also. 

Q. Now, just to refresh my own thinking here, Mr. Witness, are 
we still in the month of October, 1954? A. Yes. 

* * * * * 

THE WITNESS: For the next two months at least Mr. Hein came 
to see me at least once a week. 

Q. For the next two months? A. Yes. 

Q. Now, will you tell his Honor during the course of those inter- 
views what was the substance -- take them up in order -- what was the 

substance of the conversation and in particular I would like to 


address your attention to what was the content of the conversation with 


respect to the audit and the scope of the audit? A. Well, on each occa- 
sion Mr. Hein would ask me questions about different entries that were 
in the checkbook or in the fee book, and on one occasion I recall he 
asked me about a building and loan account which I had opened in 1952, 
in the Northwestern Federal Building Association. 

Q. Now, tell his Honor what he said about that. If you can recall. 
A. Well, I said "I thought you were checking 1951." 

He said, "Well, I see here in your check book you have a check 
here for $1, 000 to open an account in the building and loan, but you have 
deposited $5, 000 that day to open that account. Can you tell me where 
you got the other $4, 000 to put in there?” 

I said, "At this moment I don't think I can." 

He said, "Well, was it by check or by cash?" I said, "Well, 

I am sure it was by check." 

He said, "On which bank?" I said, "I don't know." I said, 
‘Why don't you go down to the Northwestern Federal and ask them to 
look at their microfilm and you will see." 

He said, "Well, I did and it was on your check, on the account 
which you had at that time in American Security and Trust Company." 
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Q. Now, in this interview that you are now relating were any 
additional records now made available to agent Hein? I wish you would 
take up the interviews and in particular set forth those in| which any 
records above and beyond what you have testified to were| turned over to 
Agent Hein? A. Well, at one of these interviews he then asked me for 
my 1952 and 1953 records, and after more discussion, I said, "Why do 
we have to go through all of this?" 

I said, "If you don't think some of these expenses|are right, can't 
we just cut it short ?” 

And he said, "Well, you don't have to worry." He said, "There 
is nothing money can't cure. It is only money." 

And after quite a few of these conferences, I decided to get an 
accountant to handle this thing because I didn't understand too much of the 


questions that he was asking. 
Q. Now, before you got the accountant -- and then we will take 


it up from there -- were you led to believe by the statements of Agent 
Hein that this was a routine civil audit? A. I certainly was. 
* * * * * 

Q. . . . When, in point of time, did you hire a certified public 
accountant? A. In 1955. 

Q. Can you give us the approximate month in 1955 when you did 
that? A. Possibly the middle of 1955. About May or June. 

Q. Now, up to May or June of 1955, have you related all the 
records that have been made available to Agent Hein at that time? A. 
Well, by that time I had already given him 1954 and then shortly after, 
1955 I gave him the same records for 1955. After the year end of 1955 
I gave him the 1955 records. 

Q. As best you can, can you pinpoint when it was that you gave 
him the complete records for 1954? A. I believe in February of 1955. 
The first part of February. 

Q. Of 1955? A. Yes. 

Q. Now, after you retained the services of an accountant, were 
any additional records turned over to Agent Hein after the retention of 
the accountant? A. No. 
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Q. Now, Mr. Witness, with respect to the taxable year 1955 when 
were those records made available to agent Hein? A. In January, 1956. 

Q. Well, then, that was after you had retained the services of 
your accountant, was it not? A. Yes. 

Q. Now,'| Mr. Witness, with respect to the records that you turned 
over for each successive year -- in other words, for 1951, 1952, 1953, 
1954 and 1955 -- were they substantially the same type of records that 
you related for the year 1951? A. Yes, they were. 

Q. And among those records did it also include your canceled 
checks? A. No: I didn’t give him the canceled checks. 

Q. Well, were they allowed to inspect any of your canceled 
checks? A. No, they got those at the bank. 

Q. When were you first advised, sir, that a special agent was 
working on your|case? A. The first time that I was officially told about 
that was on September 19, 1956, when Mr. Hein and Mr. Mcintyre came 
to my office. But a month or two before that I had heard rumors of it. 

Q. Now, with respect to Agent McIntyre's arrival on the scene, 
will you tell his Honor where and when it was that you first confronted 
him? Where did it take place? A. It took place in my office in the 
Southern Building. 

Q. Now, | at that time, sir, had you retained the services of an 
attorney? A. Yes. Shortly -- during that year, I believe the end of 


January or first:of February of 1956, I retained the services of Samuel 


H. Cohen who was a CPA and an attorney. 

Q. Now, with respect to McIntyre's appearance on the scene in 
September of 1956 was any request made by either McIntyre or Hein to 
reinspect any records? A. Yes. 

Q. Will you tell his Honor what were the circumstances, what 
was said by either Hein, McIntyre, and yourself, and what, if anything, 
was done with respect to that interview? A. Mr. McIntyre asked me 
whether they could take all these same records which I had previously 
given to Mr. Hein, and which he had sometime later returned to me -- 
whether he could take them out again, andI said no. And he tried to 
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persuade me, and I asked him what he wants them for. He says, "Well, 
Mr. Hein copied everything and I have to verify what he copied." 
Q. Who said that? A. Mr. Mclntyre. 
Q. Now, when the special agent was introduced to you, will you tell 
his Honor, if you can -- strike that. Was anything said at! this time about 
your constitutional rights? A. Oh, no. No such discussion at all. 
Q. Now, when you made these records available to the special 


agent, and to Agent Hein, those records which had been previously in- 


spected by Agent Hein, will you tell his Honor what was your purpose in 
allowing or why did you allow that inspection? 
ak * * * * 

THE WITNESS: They already had those records and I was not 
giving them anything they did not already have, so I said to Mr. McIntyre, 
"You can look at them here in the office." 

BY MR. AHERN: 

Q. Now, if I may also say with respect to this re-inspection in 
September of 1956, was anything said by McIntyre to you that you did 
not have to make any statement, that anything you might say might be 
used against you? A. No, he did not make any such statement. 

Q. Was anything said at the interview that he had been assigned 
to the case for some period of time? A. No. 

Q. Was anything said by Agent Hein to you as to when he had 
requested a special agent to work in the background in connection with 
this case? A. No. 

Q. Can you tell his Honor, were you, yourself, aware of the 

significance of the role of a special agent as distinguished from 
a revenue agent? A. By September of 1956 I had become fully aware 
of that significance. 

Q. That was in September of 1956? A. Yes. 

Q. Now, sir, with respect to the records which you made avail- 
able, do I understand that for each year in a certain booklet there would 
be a list of the clients that you had represented, is that right ? A. That 
is right. Those who had paid me a fee. 
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Q. And with respect to those books, can you tell his Honor 
whether they, in addition to the name of the client, did they pinpoint 
anything with respect to the case, so that anyone looking at the book could 
trace the case, either in this Court or in the Municipal Court, if you can 
recall? A. Well, in the fee book or fee record the entry usually con- 
sisted of the date, the name of the client, and the amount of fee I had 
received. 

In the check book where there was a deposit, I would usually put 
down the name of the person that had given me the money, sometimes 
I would have a notation of the name of the plaintiff against the defendant, 
and there would be various types of entries to try to enable me or anyone 
else who had occasion to read that, to get the -- determine the source 

of that deposit. 

Q. Now, one final question, sir: With respect to all the records 
that you made available to agent Hein, did you make those available for 


his inspection upon his representation to you that it was a routine civil 


audit? A. Yes, I would never have given it to him any other way. 
* * * * * 
CROSS EXAMINATION 

BY MR. SMITHSON: 

Q. Tell me, when was it that you hired this accountant? A. 
Which one? 

Q. Whichever one you said you hired first.’ A. The first one 
I hired was Victor Silbert, and that was in May or June of 1955. 

Q. And, therefore, you were still talking with Mr. Hein and 
giving him authorization in 1955, after you hired Mr. Silbert? A. After 
Mr. Silbert came into the case, most, if not all of the contacts with Mr. 
Hein were through Mr. Silbert. 

Q. Well, you did give to Mr. Hein your 1955 return after you 
had hired Mr. Silbert, isn't thattrue? A. The 1955 return Mr. Hein got 

in January of 1956. 

Q. You gave it to him? A. Yes. 

Q. That'was after you had hired Mr. Silbert? A. Yes. 
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Q. And you knew Mr. Silbert to be a former special agent of 
the Revenue Service, didn't you? A. No, I don't. 
Q. You didn't? A. I still don't know that. I don't know that that is 


Q. You knew, sir, that when Mr. McIntyre came to you, he was 
a special agent, is that right? A. I believe so. 
Q. You knew it or you did not know it? What is your answer, sir? 
MR. AHERN: I think he has answered it. 
MR. SMITHSON: I do not believe he has, your Honor. 
THE COURT: Answer the question. 
Did you or didn't you know that Mr. McIntyre was a|special agent? 
THE WITNESS: Yes. 
BY MR. SMITHSON: 
Q. Then, sir, your affidavit which you appended or your counsel 


did, to your motion to suppress, when you say that he was represented 


to you as another revenue agent, is false, is that true? A. No. 

Q. It is in your affidavit, is it not? A. I put in my affidavit what 
Mr. Hein said when he introduced him. I knew Mr. McIntyre was a special 
agent because of people who had telephoned me and said "Special Agent 
McIntyre is checking you." 

Q. Then, sir, your representation is that the affidavit is incor- 
rect, is that it? A. No, it is not. 

MR. AHERN: I object to the form of the question. [If he is at- 
tempting to impeach the witness, there is a proper way to do it. He 
should confront him with the portion of the affidavit that he says im- 
peaches him and ask him whether it is correct or not. 

MR. SMITHSON: I believe that I know those rules of evidence 
and I believe it is the affidavit of the defendant. I believe I ¢an query 
him on it prior to showing it to him. 

THE COURT: Show the witness the affidavit. 

MR. SMITHSON: All right, your Honor. 

THE COURT: I don't have a copy of it in the jacket. 
there was a copy in the jacket. There is no copy here. 
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MR. SMITHSON: What I have, your Honor, I suppose should be 

marked. It is a photostat -- as Government's for identification, 
under this cross-examination. 

THE COURT: Very well. 


(Affidavit is marked for identification 
as Government's Exhibit No. 1.) 


BY MR. SMITHSON: 
Q. Directing your attention to this second page, in this part up 
here, sir, I will ask you if this is not your signature, your affidavit, 


and did you not say at that time that the man McIntyre was known to you 
as a revenue agent? A. Mr. Smithson, you have about four or five 
questions you have asked me. 

THE COURT: You just answer the questions. The Court will 
pass on the propriety of the questions. 

THE WITNESS: I said, what it says in this affidavit, that in 
September of 1956 agent Hein appeared with another member of the 
Revenue Service whom he introduced as Mr. McIntyre, another revenue 
agent, who was to verify the matter which agent Hein had previously 
processed. 

BY MR. SMITHSON: 

Q. Now, sir, did you state in that affidavit that he was known to 
you as an agent +- a special agent? A. No, I did not. 

Q. You have only added that by virtue of the affidavit that has 
been served counter to yours, isn't that true? A. No. 

Q. Well, now, let me ask youthis Did youtell Mr. McIntyre 
that you understood this was a civil, routine audit? A. At that time we 
did not discuss that. 

* * * * * 

Q. At any time have you ever advised any member of the In- 
ternal Revenue Service that this was not what it purports to be, and 
that you were told it was a civil, routine audit? A. The only ones that 
came to me of the Internal Revenue were Mr. Hein and Mr. McIntyre -- 

THE COURT: You are not answering the question. Answer the 
question. 
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Read the question, Mr. Reporter. 
(The question is read. ) 

THE WITNESS: No. 
BY MR. SMITHSON: 

Q. Now, tell me, sir, you are not unacquainted with income 
tax returns, are you, and you were not in 1951 and 1952, isn't that 
correct? A. I don't know what you mean by "unacquainted." 

Q. Well, tell me, sir, in the course of your practice you have 
prepared income tax returns for your clients? A. Two or'three a year. 

Q. I see, sir. Of course you have done your own?/| A. Yes. 

Q. And, of course, as a member of the bar, I suppose you have 
engaged in certain studies of income tax? A. No, I never had. 

Q. You have never taken any courses in income tax law? A. No, 


Q. Now, when Mr. Hein first came to you in 1954 you did not 
give him your checks, you only gave him the stub book, isn't that true? 


A. Yes. 
Q. And you wouldn't let him see the checks as to whom they 
might have been sent, isn't that correct? A. No, that was not the reason. 
Q. Isn't it a fact he asked you for some explanation of what your 
living expenses might be so that he might try and verify your return, 
which you refused to give him? A. We discussed that many, many times 
and -- 
Q. And you always refused -- 
MR. AHERN: Let him answer. 
MR. SMITHSON: I thought he had. If you are going to, go ahead. 
THE WITNESS: I had never actually refused but there was so many 
questions at different times that we just never got around to that. He kept 
going from one subject to another. 
BY MR. SMITHSON: 
Q. In 1954 how many times did Mr. Hein come to see you? A. 
From October through the end of 1954 my estimate would be ten times. 
Q. Tentimes? A. Yes. 
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Q. In 1955 how many times did he come to see you? A. In 1955 
at least ten more. 

Q. Andin 1956? A. Not over three times. 

Q. Now, sir, you have told us, then, that the revenue agent alone 
came to see you 23 times during the period of October, 1954 up to and 
including 1955 wher he came with a special agent. Is that right? A. Ap- 
proximately. 

Q. And it is your advice to us, sir, and your testimony in this 
Court that, following all of these times -- let us say, the first ten times 
in 1954 -- it was still your belief that this was a civil, routine audit? 

A. Yes. 
aK * * 
(Witness left the stand. ) 

THE COURT: Do you have further testimony on this motion, Mr. 
Ahern? 

MR. AHERN: Yes, Ido, your Honor. 

(At this point in the trial, testimony of Witnesses Hein and 

Mcintyre was adduced and is part of another transcript, pages 

1 to 63.) 


Thereupon 
ABRAHAM CHAIFETZ 
a witness, having been previously sworn, was recalled and testified 
further as follows: 
REDIRECT EXAMINATION 
BY MR. AHERN: 

Q. Mr. Witness, showing you defendant's exhibit No. 1 for 
identification, entitled Consent fixing Period of Limitations Upon As- 
sessment of Income and Profits Tax, " will you tell his Honor when it 
was you were asked to sign a form like that and what were the circum- 
stances surrounding the signing of the form? A. Well, there was sev- 
eral different times that I was asked to sign forms of this type. It was 
over a period of several years. This particular form that I am looking 
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at now, which has a stamp "Received February 17, 1956" I signed in 
January, 1956. 
Q. What did Agent Hein say to you, if he said anything about the 
signing of those forms and what they indicated? A. I asked him what 
these forms were for, because I did not understand them and what they 
were for. 
And he said that "You can not collect money from a|taxpayer 
after three years, " because of the statute of limitations." 
And, "This is a form that you are waiving the statute of limita- 
tions." 
I said, "Well, if that is what it is, I do not mind signing it, 
because, if I owe the Government any taxes, Iam glad to pay it." 
Then, again before I signed it, I went down to the internal 
revenue office to speak to his group chief to make sure that that is what 
this was. 
Q. Who was his group chief, if you can recall? A. I don't recall. 
Q. Allright, go ahead. A. And then the 1951 return was filed 
in 1952. So, in 1955 the 1951 return would have expired, so Iam sure 
there was one signed in 1954. 
Q. Now, Mr. Witness -- A. It was the first one that he wanted 
me to sign, that we had these conversations. The renewals in later 
years we did not go into that any more. 
Q. Now, Mr. Witness, there has been testimony here with re- 


spect to an inspection of certain records in your absence. | I will ask 


you first, did such an inspection occur in your absence? A. Yes. 
Q. Now, will you tell his Honor as best you can when that oc- 
curred -- the date if you can give it? A. It was during the week 
from September 19, 1956, to September 27, 1956. 
Q, Now, first, will you tell his Honor, before going further, 
did you have -- where were these records located that were inspected? 
A. The records pertaining to all of these transactions that they were 


interested in occupied several cartons of files. I had big paper boxes -- 
* * * * * 
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Q. Within your office where were they located, Mr. Witness? 
A. I had a big paper carton box on my floor inside of the office, inside 
of the reception room. Mr. Zuckerman was in his office and I was in 
court. 

Q. Will you tell his Honor exactly what happened with respect 
to the inspection of these records and where you were at the time? A. 
When I returned to court I learned that Agents Hein and aaa had been 
there and gone through the whole box. 

Q. Had'you given them permission to ioe those records in 

your absence? A. I did not. . 

Q. Now, one final question: There was testimony here a moment 
ago from Agent McIntyre with respect to canceled checks. Did you ever 
make canceled ¢hecks available to Agent McIntyre? A. Until today I 
have never shown them a canceled check. 

MR. AHERN: That is all. 

RECROSS EXAMINATION 
BY MR. SMITHSON: 

Q. In fact, you made sure to try and show thein,.is that your 
testimony? A. No. 

Q. You did leave something out for them to see that day, isn't 
that correct? A. No, ‘Those things were there for my use. 

Q. So , you deny that they had talked to you the day before and 
secured your permission to see these records? A. They talked to me 
on the 19th, the 20th, the 21st, and then on the 24th -- 

THE COURT: Just answer the question. 

THE WITNESS: But they never got my permission in advance to 
see anything. They just said, "We will be back tomorrow," and "We 
will be back tomorrow. " 

Q. You said you were asked several times to execute that 872 
form, is that right? A. Yes, sir. 


Q. And,’ of course, the "several times" relate to the several 
tax years that were involved; isn't that true? A. It relates to the 
several tax years and also to the renewals, because this waiver would 
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be for a certain period. It was only good like through June 30, 1956. 
Well, then, before June 30, 1956 they would come around and give me 
one that would extend it to June 30, 1957. 
* * * * 
Friday, May 1, 1959 
* * 
JOHN J. HEIN 
was called as a witness by the defendant and, having been previously 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LAUGHLIN: 

Q. Mr. Hein, can you tell us now the number of times that you 
interviewed or saw Mr. Chaifetz or talked to him between May of '55 
and September of '56? A. I don't recall talking to him. 

Q. Allright. Now, sir, let me ask you this: Can you tell 


us now the documents or the papers that you examined in Mr. Chaifetz’ 
office in the absence of Mr. Chaifetz? A. That I examined? 
Q. Yes. Youor Mr. Mcintyre. A. Once when Mr. Mcintyre 
and I went up, Mr. Chaifetz was not there but his associate, Mr. 
Zuckerman, was there and he showed us a box that Mr. Chaifetz said we 
could go through. And that had a lot of miscellaneous papers, what-not 
in there, that were of no value in the case. 
Q. Did you examine, you or anyone with you, examine or inspect 
papers or documents in that box? A. We looked at the papers in that 
box, yes. 
Q. What were they? Without itemizing each one, what in substance 
were they, sir? A. They were, as farasI recall, they were various re- 
ceipts. One that I recall was a receipt for a motel down in Georgia or 
North Carolina, some place for where Mr. and Mrs. Chaifetz stayed 
overnight. 
Q. This one question: From those papers did you make certain 
notations in your book or memoranda pad, or whatever writing material 
you had with you, as to the material in the box? A. No. We made no 
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notes from them because, as I say, they were of no value. 
Q. You are sure of that? A. Yes. 
* * * * * 
Q. (By Mr. Laughlin) Now, Mr. Hein, you have already told 
us on your first visit to Mr. Chaifetz certain documents or records 
or papers were turned over to you; is that right? A. That is correct. 


Q. You made an inspection and an examination of those papers 
and documents, didn't you? A. That is correct. 

Q. Allright. And later you conferred with Mr. McIntyre as 
to those papers, records and documents? A. That is correct. 


Q. Can you tell us, then, as a result of that inspection how many 
items of unreported income did you and Mr. McIntyre arrive at? A. Mr. 
McIntyre and I went over the same records in Mr. Chaifetz' office that I 
had. And then he arrived at the number of specific items that were. 

Q. And you don't know how many? A. There are approximately 

forty that I recall. 

* * * * 
CROSS-EXAMINATION 
BY MR. SMITHSON: . 

Q. You have Been asked something pout cnneponted specific 
items of income. I will ask you if you attended a meeting in April of 
1957 at which the defendant was present in the Internal Revenue Service | 
Building here? A. Yes, I did. 

Q. Were there discussed at that time with the defendant, his then 
counsel and accountant, and in his presence, any unreported specific 
item of income? A. There were several unreported items discussed 
with Mr. Chaifetz and his counsel. 

Q. And they were pointed out to him, sir? A. Yes, they were. 

Q. Was he asked for explanation? A. Yes, he was. 

Q. Did he make any explanation as to any of them? A. He made 


explanations for some of them. 
* * 
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REDIRECT EXAMINATION 
BY MR. LAUGHLIN: 
Q. How many, Mr. Hein, were pointed out to Mr. Chaifetz or 


anyone in his behalf, sir? A. I believe there were approximately eight 


different individuals, fees from them, pdnted out. 
Q. You are basing this now on your memory and on your recol- 
lection; is that right? A. That is correct. 
Q. You made no notation in any of your records as|to that? A. 
I have no notation but there was a notation made of it. 
Q. You would say it would not exceed eight; is that your response? 
A. Eight individuals. 
Q. In other words, there were not forty turned over? 
THE COURT: The witness said eight, Mr. Laughlin. 
RECROSS-EXAMINATION 
BY MR. SMITHSON: 
Q. Were there multiple items as to certain of those individuals? 
A. Yes, there were. 
* * * * 2 
MR. LAUGHLIN: Then, Your Honor, may I at this' time read 
into the record Defendant's Exhibit 2 for identification ? 
THE COURT: You may. 
* * 
"COPY 
- "May 24, 1955. 
"Mr. Irving Machiz, Chief, Field Audit Branch 


"H. W. Leese 232:HWL- I 
Group Supervisor 


"Joint Investigation 
Abraham Chaifetz 

532 Cedar Street, N. W. 
Washington, D. C. 


"Agent John J. Hein is examining the 1951, 1952 and 1953 
tax returns of the above-named taxpayer. The 1952 return has been 


requisitioned but has not been received. 
"In 1951 the taxpayer reported a net income of $4, 259. 34 and in 


1953 he reported a net income of $2, 019.50. 
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"In 1952 the taxpayer deposited $20, 000. 00 in savings accounts, 
purchased a 1953 Cadillac, purchased some real estate and purchased 
some stocks. He also paid his ex-wife $1, 500.00 per year. 

"This case was discussed with Group Supervisor Sherwood M. 
Hackett of the Intelligence Division who thinks that a joint investigation 
of this taxpayer should be made. It is, therefore, requested that a spe- 
cial agent be assigned to cooperate with Internal Revenue Agent Hein. 

"H. W. Leese, Group Supervisor. 

"HWL:adp" 


"Unnumbered Per DEK 
"Office Memorandum. United States Government 
"To: H. E. Greenland Date: May 26, 1955 
Chief, Intelligence Division 
"From: R. H. Fellman 
Asst. Chief, Audit Division 

"Subject: Abraham Chaifetz 

532 Cedar Street, N. W., 

Washington, D. C. 


"Internal Revenue Agent John J. Hein is examining the 1951, 1952, 


and 1953 returns of the above-named taxpayer. Investigation indicates 
that the taxpayer may have filed fraudulent returns as outlined in the en- 
closed memorandum submitted by Group Supervisor H. W. Leese dated 
May 24, 1955. 

"It is requested that a Special Agent be assigned to cooperate with 


Agent Hein in a joint investigation. 
"R. H. Fellman, Asst. Chief, Audit Division.) 
MR. LAUGHLIN: Shall we proceed? 
THE COURT: Let me See the two documents. 
Very well. You may proceed. 
This is with reference to your motion to suppress; is that correct? 
MR. AHERN: Yes, Your Honor. 


THE COURT: Very well. 
* * * * * 
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[Filed May 5, 1959] 
MEMORANDUM OPINION 

This case arises because of alleged violations by this defendant of 
certain Internal Revenue Laws, namely, Title 26, Sec. 145(b), Internal 
Revenue Code of 1939, and Title 26, Sec. 7201, Internal Revenue Code 
of 1954. Substantially, the defendant is charged with haying wilfully and 
knowingly attempted to evade and defeat a large part of the income tax 
due and owing by him to the United States for the calendar years 1951 
through 1955, by filing and causing to be filed false and fraudulent in- 
come tax returns for the years in question. 

The defendant has filed three motions, these being a motion to 
Suppress statements and information; a motion for a bill of particulars; 
and a motion for inspection of documents. The Government has filed 
opposition to these motions. Witnesses have been heard, and hearings 
and arguments on these motions were held by this Court, 


A. Motion to Suppress 
Briefly, the substance of this motion by the defendant is that the 


entire net worth statements obtained by Treasury Agents from the de- 
fendant and all information taken from the fee books and canceled checks 


of the defendant be suppressed on the ground that this information was 
obtained from the defendant through an active misrepresentation by the 
Treasury Agents. The Government denies that such information was 
thus obtained and alleges that the material turned over by the defendant 
to the agents was freely and voluntarily given. 
The testimony offered at the hearings shows that on October 10, 
1954, the defendant met Agent Hein for the first time. During the 
course of their meetings over the next few months, the defendant pro- 
duced his records for the calendar year 1951 (which was the year 
originally under investigation) and for other years. The defendant con- 
tends that he was led to believe by affirmative statements of Agent Hein 
that this was a routine civil audit. Agent Hein denied that he ever made 
any such statements to the defendant. The evidence thus offered on this 
point is obviously conflicting and becomes a factual issue, This Court 
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believes that Agent Hein neither made affirmative statements to the 
effect that the audit was ‘routine’ or merely ‘civil’ nor that he made 
any statements that would allow this defendant to have a basis for 
alleging fraud or misrepresentation. 

Assuming, however, that Agent Hein did state that the audit was 
to be routine and civil in nature (and there is no evidence to show a 
contrary intent) and that the earliest date at which a criminal inves- 
tigation was begun was May of 1955 (this being the date suggested by 
the defendant), then it must be assumed that the original purpose of the 
investigation was ‘routine’ or civil and eventually led to a criminal 
investigation. It should be pointed out that if a defendant alleges that 
the agent of the Government had a concealed purpose when he first 
began his audit in October of 1954, the burden of proving such allega- 
tion falls upon the defendant. He has failed to carry his burden in this 
respect. 

Further,assuming that a 'joint investigation’ was being conducted 
from May of 1955, at which time Special Agent McIntyre entered the 
case, according to the defendant, this would still not substantiate the 
claim of fraud or misrepresentation which the defendant advances. 


Particularly appropriate in this case is the case of United States 
v. Joseph L. Sclafani (No. 217, Mar. 30, 1959, 2 Cir.) In that case, Agent 
Sonkin began a routine audit of the corporation's tax return. On May 


26, 1950, he received permission of Joseph L. Sclafani to examine books 
and records. Sometime after June 22, 1950, this matter was brought to 
the attention of the tax frauds section of the Intelligence Division when 
Special Agent Silbert was assigned to the case. The two agents visited 
the defendant on August 18, 1950. "According to Sclafani, Sonkin did 
not disclose on the phone that Silbert would accompany him, and although 
Sclafani was introduced to 'Special Agent Silbert', neither agent informed 
him as to Silbert's special duties." 

The following appears in the above-mentioned opinion: 
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"Sclafani now contends that '[t]he prosecution's case thus 
established that at the time Silbert obtained this data a 

criminal prosecution was at least a possibility so far as 
the Bureau was concerned,' and that since Sclafanil was 

not notified that the investigation was 'no longer routine’ 

his earlier consent was ineffective to authorize the con- 

tinuance of the search without a warrant. 


"Sclafani does not deny that all the information he gave to 
these agents was freely and voluntarily given. He claims, 


however, that his consent to the searches incident to the 


investigation was limited to an investigation for 'civil' 
purposes, and that when, without disclosing their altered 
purpose to him, Agent Sonkin and his superiors brought in 

a 'criminal' investigator, the original consent was exceeded, 
and the search and seizures were in violation of his rights 
under the Fourth Amendment. 


"Several cases appear to have held that the failure to dis- 
close that a once 'routine’ tax investigation, for which 
consent was procured, has grown into one to discover 
whether a crime has been committed, renders the sub- 
sequent entries fraudulent and infects the accompanying 
search. See, e.g. Matter of Bodkin, 165 F.Supp. 25 
(E.D.N.Y. 1958); United States v. Lipschitz, 117 F.Supp. 
466 (E.D.N.Y. 1954); United States v. Guerrina, 112 F.Supp. 
528 (E.D.Pa. 1953). Cf. United States v. Wolrich, 129 
F.Supp. 528 (8.D.N.Y. 1955). We think that the reliance 
of these cases on the rule of Gouled v. United States, 225 
U.S. 298 (1921) is misplaced, and that in circumstances 
such as these the failure to disclose the changing course 
of the investigation is not fraudulent or deceitful. See 
Turner v. United States, 222 F.2d 926 (4 Cir. 1955) and 


cases cited. 
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"A 'routine’ tax investigation openly commenced as such 
is devoid of stealth or deceit because the ordinary tax- 
payer surely knows that there is inherent in it a warning 
that the government's agents will pursue evidence of mis- 
reporting without regard to the shadowy line between 


avoidance and evasion, mistake and willful omission. 
* * * 


"Moreover, it is unrealistic to suggest that the government 
could or should keep a taxpayer advised as to the direction 
in which its necessarily fluctuating investigations lead. 
The burdenjon the government would be impossible to dis- 
charge in fact, and would serve no useful purpose. 


"The Fourth Amendment does not require more than this, 
that when his consent is sought the taxpayer be apprised 
of the government's concern with the accuracy of his 
reports, and therefore of such hazards as may be incident 


to a voluntary disclosure. 
* * bd 


"Of course the government's agents may not act so as to 
obscure the warning inherent in their request for permission 
to search, as by assuring the taxpayer, in order to quiet his 
apprehensions, that no proceedings can or even will eventuate, 
and then rely successfully on the consent so procured. Cf., 
Shapiro v. United States, 335 U.S. 1 (1948). This is the rule 
of Gouled v. United States, supra. But no such deception is 
inherent in Agent Sonkin's concededly truthful description 


of his purpose as a routine audit,’ and nothing appears of 
record to suggest that the acts of the agent obscured the 


potential scope of such an inquiry so as to render this des- 
cription misleading to Sclafani. Since therefore Sclafani's 
original permission was freely given in response to a fair 
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and accurate warning of the government's concern with 


his compliance with the tax laws, it sufficed to authorize 


what followed, and Judge Foley properly denied the 
motions to suppress." 


This Court, therefore, believes that the motion to suppress must 
be denied, both upon the basis of the testimony and and evidence offered 
and also upon the authority of the foregoing case, the Scalfani case. 
This Court also believes that Agents Hein and McIntyre had feceived 
permission from the defendant to inspect documents in the|defendant's 
office at a time that the defendant was absent therefrom. 
B. Motion for a Bill of Particulars. 

In this motion, the defendant requests that he be furnished with 
the "specific items of income allegedly omitted from the defendant's 
return."" He also says that if the Government is going to introduce 
evidence concerning years prior to the indictment which would bear 
on ‘intent’, then he should be furnished with the opening and closing 
net worth for these years plus specific omitted income items. 

With respect to this latter point, the Government contends that 
it has furnished the defendant with a net worth statement for the year 
prior to the indictment. This, therefore, seems to fulfill the request 
of the defendant on this point. 

Regarding the requests for specific items of omitted income, the 
defendant has cited what seems to be reliable authority on this point 
(United States v. King, 16 F.R.D. 124; United States v. Kleinman, 

19 F.R.D. 425). The Government points out, however, that many of 

these items have already been furnished to the defendant and that it is 
certainly within his own knowledge whether he omitted any items from 
his income and, if so, those items which he did omit. The Government 
also states that it will rely upon the net worth theory, and specific items 
of omitted income will be used strictly as evidentiary items in an attempt 


to prove the required element of 'intent"'. 
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The purpose of a bill of particulars is not to force a disclosure 
of evidence. To grant the motion for a bill of particulars in this case 
would result in such a disclosure. It is also well established that a 
defendant is not entitled to a bill of particulars which requests informa- 
tion which is within his knowledge or which is accessible to him. 
Accordingly, the motion of the defendant for a bill of particulars is 
hereby denied. 


C. Motion for Inspection of Documents. 

In this motion under Rule 17, F.R. Crim.P., the requests of the 
defendant are classed under five main groups. The only documents 
which this Court believes the defendant to be entitled to inspect are 
"charts or diagrams which the Government intends to introduced in 
evidence in support of their contentions with respect to the defendant's 


increase in net worth." 

Two of the other groups of documents that the defendant desires 
to inspect may be classed either as material which he already has in 
his possession, or|to which he has access--these being sub-paragraphs 
2 and 3. In this case, there has been no showing by the defendant that 
the documents he requests in sub-paragraphs 2 and 3, or the information 
contained therein, jare not procurable by him by the use of due diligence, 
or are not actually in his possession. 

Requests 4 and 5 (sub-paragraphs 4 and 5) definitely fall into the 
‘fishing expedition! category. As the Court stated in the Bowman case, 
341 U.S. 214, at p. 221: 

"This is a catch-all provision, not intended to produce 
evidentiary materials but is merely a fishing expedition 
to see what may turn up." 


Counsel will present appropriate order to conform to this 
memorandum opinion. 
| /s/ EDWARD A, TAMM, 
JUDGE 


Dated: 5/5/59. 
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[ Filed May 7, 1959] 
ORDER 
Upon consideration of the defendant's motion to suppress, the 
defendant's motion for a bill of particulars and the defendant's motion 
for inspection of documents, and in conformity with the memorandum 
opinion filed May 5, 1959, in this matter, it is this 7th day of May, 1959, 
ORDERED that (1) the motion to suppress is denied, (2) the motion 
for a bill of particulars is denied, and (3) the motion for inspection of 
documents is denied. While the Court granted the defendant and his 


counsel inspection of "charts or diagrams which the government 


intends to introduce in evidence in support of their contentions with 
respect to the defendant's increase in net worth,"' such charts and 
diagrams have already been furnished to the defendant and his counsel 
as set forth in the memorandum opinion and in the government's opposi- 
tions to the various motions and the government has asserted it does not 
intend to introduce in evidence in support of its contentions with respect 
to defendant's increase in net worth any other charts or diagrams. 

/s/ EDWARD A. TAMM, JUDGE 

United States District Court 


[ Certificate of Service ] 
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Washington, D. C. 


October 15, 1959 
* * * * * 

THE COURT: It seems to me that they should have a number of 
people in their office on this theory, net worth theory. 

MR. SMITHSON: It is a net worth theory. That wouldn't bother 
us. It would be the way it is put together and how we are going to do 
it evidentiary-wise. 

THE COURT: I wouldn't think it would be too much of a problem. 
But I will look into this case and study it. 

* * * * * 

THE COURT: I am going to supplement my precautionary 
instructions to the jury about not paying attention to what they read 
in the newspapers about this or television or radio. There was a slight 
piece in this morning's paper. I think I better caution them. 

* * * * * 

THE COURT: Ladies and gentlemen of the jury, the court would 
like to supplement its precautionary instruction to you of last night, 
before Court adjourned, to add this: That during the progress of this 
trial if anything appears in the press or the radio or television concerning 
this case you should completely disregard it, of course. This case is 
to be considered solely on the evidence adduced before you in open court 


and not on anything that might be in the press or on the radio or tele- 


vision. You should completely disregard it. 
Do not read anything in the press during the progress of this 
trial that may be printed concerning this case. 
* * * * * 
OPENING STATEMENT BY COUNSEL ON BEHALF 
OF THE GOVERNMENT 
MR. SMITHSON: Ladies and gentlemen: This indictment which is 
charged against the defendant charges him with a violation of what will 
probably be referred to as the Internal Revenue Code or Title 26 of the 
U. S. Code. 
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It specifically charges him in each of the counts with willfully 


attempting to evade and defeat a large part of his income taxes that he 
owed to the United States under the pertinent revenue laws jgoverning for 


the years in question. 
Now, the indictment is in five counts. Each is a separate offense. 
Each charges a separate or a different, shall we say, tax year. 
The defendant, it will be shown, was on what would be called a 
cash basis, the same as an individual would be, and filed a return based 


on the calendar year, as is the usual case, as opposed to business houses 
which might have fiscal years and file on a different date. 
Now, the indictment, as I said, is in five counts. The general 
language, ladies and gentlemen, is the same in each count, However, 
there are pertinent figures which do differ as to each. So, if the jury 
will bear with me. 
The indictment charges that the defendant, a resident of the 
District of Columbia, required to file his return necessarily with the 
Baltimore Office of Internal Revenue, did willfully and knowingly 
attempt to evade and defeat a large part of the income tax due and owing 
by him to the United States for the calendar year 1951, by filing and 
causing to be filed with the Collector of Internal Revenue, for that parti- 
cular collection district, of Maryland at Baltimore Maryland, a false 
and fraudulent income tax return wherein he stated that his net income 
for that calendar year was the sum of $4, 259. 34 and that the amount of 
tax due and owing thereon was $510.89, whereas, he then and there 
well knew his net income for that year was $18, 027.51 and| upon that 
said net income he owed to the United States an income tax of $5, 412. 03. 
The second count of this indictment, ladies and gentlemen, charges 
with the same language, that is, knowing and willful attempt to evade. I 
believe, if I say this, all of the allegations of Count 1 are carried over as 
to Count 2, we will expedite this matter somewhat. 
That for the calendar year 1952 the defendant did, with these 
allegations and by these allegations, file and cause to be filed with that 
same Director, a false and fraudulent income tax return, stating his net 
income for that year was the sum of $1, 954. 16 and the amount of tax 
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due and owing thereon was the sum of $34.22, whereas, he quite well 


knew that his income, net income for that year was $8, 052.91 and upon 

that he owed a tax of $1, 601.99. 

Count 3 charges that for the cz ndar year 1953 he did knowingly 
and willfully attempt to evade, by filing with this same Internal Revenue 
Collector, this same false and fraudulent tax return, stating that his net 
income was $2, 019.50 and that the amount of tax due and owing by him 
thereon was $48.73, whereas, he then knew and well knew his income, 
his net income for that year was $13, 299. 47 and that he owed upon that 
. tax of $3, 585. 78. 

The fourth year charges -- the fourth count, I should say, 1954, 
that for that calendar year 1954, that he, with the same intent, did cause 
to be filed with the same Director of Internal Revenue, a false and fraudu- 
lent income tax return, stating that his net iricome for the year, the 
calendar year '54 was the sum of $3, 760. 89 and the amount of tax due 
and owing thereon was $376. 35, whereas, he then and there well knew 
his net income for that year was $11, 801.86, and upon that net income 
he owed a tax of $2, 624. 88. 

The fifth and final count, ladies and gentlemen, with the same 
allegations, for the calendar year 1955, the defendant, with the same 
intent, did cause to be filed with that District Director, a false and 
fraudulent income tax return, stating his net income for the year was 
$3, 244.79 and that the amount of tax due and owing was $250.09, that 

he then and there well knew his net income for that year was 
$7, 224. 24 and that he owed a net income of $1,171. 44. 

The particular sections, although not directly pertinent to you, 
since His Honor will instruct you on the law at the appropriate time, 
ladies and gentlemen, the charges arise under Section 145(b) of the 
Internal Revenue Code of 1939, and Section 7201 of the later Internal 
Revenue Code of 1954. 

Now, these counts or charges, ladies and gentlemen, consist 
in the main of three essential elements; that is, that there is an attempt 
to evade and defeat the taxes due and owing to the United States; that the 
element of willfulness is present in such an attempt; and that a larger tax 
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is due and owing than the amount reported on the return. 
burden of proving these to you beyond a reasonable doubt, 
His Honor will give it to you. 
Now, the means utilized in ach case in the attempt 
feat this tax is made by the filing and causing to be filed 0 


fraudulent return. 
the indictment that is alleged to have attempted to evade - 


MR. AHERN: I object at this point, Your Honor. I 


We have the 
of course, as 


to evade and de- 


f this false and 


The gist of the offense is not the amount of the tax to 


think he is getting 


into the realm of argument here. I think he is supposed to make an open- 


ing statement of what he expects to prove. 


THE COURT: I do not believe it is argument so far. 


I believe he is 


indicating what the gist of the offenseis. Of course, itshouldnot be argument. 
* * * * 


MR. SMITHSON: But that itis the willful attempt to 


feat taxes due and owing by him. 


evade and de- 


The proof generally divides itself into two parts. We must show to 


you that the tax -- that the defendant concerned here filed 


these returns for 


the indictments and for the particular years involved and that they were the 
tax returns of this defendant and that he filed those at Baltimore, Maryland, 
with the Collector of that particular District and that the amount of taxes 


which he states was due and owing, of course, was over hi 


Now, it will be shown to you in this particular case 
1951 the defendant omitted to sign this particular return. 
does not propose to assess anything by virtue of that, but 
dant full credit for the return filed and submitted over his 
not signed. 


Now, with respect to this matter of the signature -- 


is signature. 


that in the year 
The Government 


to give the defen- 


name, although 


and we will show 


by the evidence the connection of the defendant, both through the residence 
address mentioned and by the witnesses who will identify him through other 


means as being the person named in each of these returns 


-- it. is believed 


that His Honor will give you an appropriate instruction relative to the iden- 
tity, further, the identity of the defendant as the person named by the de- 


scription contained within the return. 


Now, we will put on a representative of the Collector's office, who 


will proceed to describe to you, and identify to you, the m 
returns. He will identify or refer to the documents thems 


atter of these 
elves, certain 


markings, and how he knows that they were filed or caused to be filed in 


his particular office. 
Now, in this regard, the Government has assumed, 


and must assume, 


in an income tax evasion case, that the defendant filed with the purpose and 
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the attempt to evade and defeat the tax. WhenI say assume, we assume 
the burden of proving that to you. And that at the time he did these acts, 
he did it knowingly and with that intent; and that the net income was con- 
siderably larger, substantially larger than what he reported; and that the 
necessary tax attendant upon that larger income was larger than that which 
he paid and reported 

We propose to show to you, ladies and gentlemen, that the defendant 
has been a very successful practicing attorney in the District of Columbia. 
We will introduce, through witnesses, that he engaged in the daily practice 
of law in the District of Columbia and that he purported to keep certain 
books and records for the purpose of recording his fees and to reflect his 
income for income tax purposes; and that the form of his accounting was, 
as I believe I said earlier, is what is known as a cash basis of accounting, 
as opposed to an accrual method, and that these records, which were 
reported or purported to show his income also were purported to show and 
reflect his income from stock transactions and purchases of land and 
property. 

We will show to you, we believe, that the books or the fee books, 
which are the same records within which the defendant, it will be shown 
to you, reported his income from stock transactions, were the documents 
used by the defendant in the preparation of his tax returns, and that in the 
main such tax returns corresponded with those particular books. 

However, we will show to you that those books were in error and 
that they did not reflect his total income and that his total fees and receipts 
were not reflected in his fee book, and that there was a great volume of 
income that was in no way reflected in his books of accounting. To that ex- 

tent, these books are fraudulent and deceptive. 


As I say, we will show to you, we believe, a large amount of in- 
come to the defendant through the receipt of money which he never recorded 
in his books, or accounted for. Also, that he willfully and knowingly sup- 
pressed that income from his books of accounts, and as a consequence of 
this unreported and undisclosed income, he cause to.be filed the fraudulent 
tax returns. 


The evidence as to the specific items, shall we refer to it as that, 
will be as to approximately forty-odd pieces that were not reported by the 
defendant for the period of the five years. 


We will offer the testimony of certain witnesses that they hired 
this defendant to represent them in legal matters, that they paid him 
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certain fees, usually by check, and there will be offered into evidence 


that he failed to report these fees and the collection of the interest income 
from certain accounts that he had. 
At a later time, at the close of this case, we will submit to you 
the testimony of an expert who we will proffer to you forthe purpose of 
having him trace and establish each and every one of the transactions 
concerning which you will hear testimony from a witness on this stand 


here, and certain documentary evidence relating to those transactions, 


and he will attempt to show you how he utilized this in establishing 
the net worth, what we submit or propose to submit to you as the corrected 
net worth of the defendant, how he derived his income from the practice 
of law and from other income of stocks, bonds and trust hotes -- pardon 
me, no bonds, Iam sorry. I believe it was stock and real estate trust 
notes. 
And, further, that this income, as I say, was not reflected in 
the particular books of accounting. 
We propose, at a later time, to submit to you in evidence a 
summary of the transactions as the evidence will reflect them, to show 
to you how this income was incorrectly stated, based on the showing to 
you of what his correct net worth was, how his net worthlincreased for 
each of the five taxable years over that net worth as it existed at the 
beginning of the tax year 1951; that is, as of the close of business of 
December 31, 1950 we propose to establish to you or for you a net 
worth and to show you each successive year for five years how it increased 
and how the increase was so substantially larger as to reflect the undis- 
closed income of this defendant contrary to the false and fraudulent tax 
return which he did file. 
We will attempt to offer proof to you that any increase in this 
net worth is not attributable to any gifts or inheritance, loans or funds 
that he had accumulated in prior years or to any increase that is not 
taxable. 
And, going further, ladies and gentlemen, based on this particular 
tax evasion case, the Government proposes to give full credit with, I 
believe, two minor exceptions, to the entire deductions and business 
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expenses claimed by this defendant, in order of the computation of the 


tax returns, and still propose to you the attempt to willfully evade this 

tax; and particularly we will show to you, ladies and gentlemen, that in 
the preparation of this, his net worth, to show this fraudulent purpose, 

that there will be shown and charged against him, not one cent of living 
expense. 

* * * 
OPENING STATEMENT BY COUNSEL ON 
BEHALF OF THE DEFENDANT 

MR. AHERN: Your Honor, ladies and gentlemen of the jury: 
You have just heard the opening statement of Mr. Smithson of what he 
expects to prove, and in his opening statement he said to you that this 

was a criminal tax evasion case. And, members of the jury, 
that is the type of case that you are trying. And when Mr. Smithson 
read the indictment to you, the indictment charges that the defendant 
did willfully and knowingly attempt to evade and defeat a large: part of his 
income tax due. And that language rings throughout this indictment, 
that he did willfully, knowingly file a false and fraudulent return. 

Now, members of the jury, with respect to that indictment, of 
course the indictment itself is not evidence, and, so, I trust, members 
of the jury, that you will keep an open mind because what Mr. Smithson 
Says in his opening statement, or what I say in my opening statement, is 
not evidence. It is what we expect the evidence to show. 

Now, members of the jury, we expect to show initially that with 
respect to the counts alleged, with respect to the first count, of course 
the indictment does not set forth the gross income which the defendant 
reported. We will expect to show, members of the jury, from the evidence 
which is introduced, that as to Count 1, which involves the filing of his 
return on or about the 9th day of January, 1952, that the defendant, 

Mr. Chaifetz' gross income was $17,870. And,. members of the jury, 
we will show, from an analysis of his account, that that was in excess, 
was in excess of the legal fees he received during the year. 


205 We will show, members of the jury, from the evidence, that with 
respect to the second count, although it is not set forth in the indictment, 
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that the gross fees which Mr. Chaifetz reported were $13,270.90. And 
we will show, members of the jury, that that also approximated the fees 
that he received in that year and were received by him. 


We will show, members of the jury, that as reflected on his return, 
that with respect to the third count, although it is not set forth in the in- 
dictment, the gross sum he received was $12, 144.44. And this also 
covered the fees he received in that calendar year. 


And that as to the fourth count, the total fees reported by Mr. 
Chaifetz were $14, 425.49, which also more: than covered, as it turned out, 
the fees he received in that calendar year. 


And with respect to the fifth count, members of the jury, that his 
gross income as reported on his return was $10, 766.94, a figure which is 
also not set forth in the indictment. 


Now, members of the jury, we expect.to show, although we are under 
no burden to prove an affirmative case, we expect to show you members of 
the jury not only did Mr. Chaifetz, who has been a practicing lawyer, as 
the evidence will show, since 19 34, did not falsely and fraudulently and 
willfully, with intent to evade, file these false returns, but we will show, 

members of the jury, not only the circumstances surrounding the 
filing of the return, the records and books that were at his disposal, but 
we shall, from the evidence, members of the jury, portraly to you the 
background, the work and the life of Mr. Chaifetz. 


We will show, members of the jury, from the evidence, that in the 
early 1900's, I believe the record will show, members of the jury, that 
he was born in 1910. The testimony will establish, members of the jury, 
that he was born in New York, that he was born of poor parents, and that 
he worked his way through school. The testimony will show, members of 
the jury, that achieving his way through grammar school and high school, 
that he worked his way through a college in New York City). 


The testimony will show, members of the jury, that his working days 
began very early and that his actual days of work began when he was about 
10 or 11 years old. The testimony will show, members of the jury, that 
he lived frugally. And the testimony will show, members of the jury, that 
I believe, in 1928, just prior to the depression, he received, you might 
say, the first substantial cash that had come into his possession, as a 
result of an accident. 

The testimony will show that, I believe, as a result of some claim, 
he received a settlement of $1400. 

The testimony will show, members of the jury, that coming to 

Washington and working his way through law school, working 
while attending law school at night, living frugally,that the first purchase 
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of property that occurred was in 1941, and that he purchased a home for 


some $8, 000. 

Now, members of the jury, we will show, because the Government 
has stated that this is a net worth prosecution, and, members of the jury, 
we will show, and you will be shown charts at a later time, that the Govern- 
ment states that in 1950 -- and this they must prove beyond a reasonable 
doubt -- the net worth of Mr. Chaifetz was $60, 643. 52. 

And, then, members of the jury, the theory of this prosecution is 
that in the succeeding years Mr. Chaifetz' net worth increased. And they 
are going to try and establish to you, members of the jury, beyond a 
reasonable doubt, that these increases in net worth were due to taxable 
income. 

Well, obviously, members of the jury, they will have to establish 
initially to your satisfaction the most crucial point in their case, that as 
of December 31, 1950, the net worth of Mr. Chaifetz was $60, 643. 52. 

We will show, members of the jury, that after Mr. Chaifetz 
began the practice of law, that he operated a law office, without a secre- 
tary, that he hadia part-time use of a secretary, that he was in essence 
a one-man office. 

The testimony will show, members of the jury, that the opening 

net worth which the Government has assessed in this case of 
$60, 643.52, is grossly in error. And we shall show, members of the 
jury, from testimony that will be introduced, that, in fact, the opening 
net worth of the defendant in this case was $96, 000 and that, therefore, 
members of the jury, the net worth compilations of the Government will 
have failed. 

We will show, members of the jury, that the Revenue Agent, and 
particularly Revenue Agent Hein, who first contacted this defendant, was 
careless in the preparation of his net worth statement. 

We will show from the evidence, members of the jury, that he 
even made mistakes on the amount of defense savings bonds that the 


defendant owned., And we will show, members of the jury, that in comput- 
ing the net worth of the defendant as of December 31, 1950, he left out of 


71 
that case and out of his compilations, many, many assets. 


We will show, at the proper time, members of the jury, because 
I recognize that charts and figures are difficult to comprehend, but we 
will show, members of the jury, a series of assets, omitted assets. We 
will establish cash on hand of $20, 000; we will establish} members of the 
jury, a number of loans receivable for which records will be produced. 
Members of the jury, we are not going to bring in a cart with a 
series of records to place before you, but at the proper time, 
members of the jury, we will produce loan receivable from a Mr. Wilner; 
we will show, members of the jury, a series of loans receivable from 
various individuals, with records, members of the jury,|to substantiate 
it, canceled checks to show the existence of these assets. 
Now, members of the jury, the testimony will establish that in 
October, I believe it is -- and, again, if I make a mistake ona date or 
a figure, it will be the testimony that will control -- that| this case origin- 
ated through one Agent Hein. 
We will show, members of the jury, from the witness stand, the 
bias and the feeling that this Agent Hein developed toward the defendant, 
Mr. Chaifetz. 
The testimony will show, members of the jury, I think it will be 
established that some time early in October of 1954 the defendant first 
received a call from Agent Hein. I think the testimony will establish, 
members of the jury, that the inquiry related to the defendant's 1951 
return. We will establish, members of the jury, that Agent Hein appeared 
to be very friendly to the defendant, initially, assured him it was a civil 
audit, encouraged him to make available his records to him, which the 
defendant did. And, members of the jury, we will establish, through a 
series of visits, that Agent Hein then received records of subsequent 
years. 
We will show in the testimony, members of the jury, that Agent 
Hein said if there is a mistake or an error it can be adjusted, and that 
the defendant relied on these representations. 
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Then we will show, members of the jury, from the testimony, that 
Agent Hein, for a prolonged period, was fronting for a special agent who 
stayed in the background. 

We will show, members of the jury, that Agent Hein was very in- 
censed at the number of assets that Mr. Chaifetz had. And we will show 
from the testimony, members of the jury, that in procuring from Mr. 
Chaifetz his fee books, his check books, which reflected the sum total of 
all his income, that the partisan net worth that they have -- that they in- 
tend to introduce here, is the direct fruit of fraudulent misrepresentations 
by these agents to this taxpayer. 

Now, members of the jury, that is an affirmative defense, a defense 
that the defendant will have to establish. But, members of the jury, I feel 
that at the proper time, when the testimony has been received, you will 
see that in addition to a defense on the merits, to a willful failure, to a 
willful filing of a false and fraudulent return, that we will establish from 
the evidence that a fraud was perpetrated on the defendant, and that under 
appropriate instructions of His Honor, if you feel a fraud was perpetrated, 
that if evidence was seized in violation of his rights because of this fraud, 

you can reject so much of that evidence as you feel was obtained by 
these methods. 

Now, members of the jury, we will show that in preparation of his 
returns all the material with but one or two or three or four exceptions 
over this whole period was reflected in either his fee books or his check 
books. And we will show, members of the jury, that his assets, the great 
bulk of all his assets were in bahking institutions or matters of record. 

Now, members of the jury, we will show also that Mr. Chaifetz' 
main occupation, running a one-man office, and representing a particular 
store, that he was not a bookkeeper, that he did not keep precise account- 


ing records, as might be expected in a plush, huge law office or a large 


expansive accounting office. But, members of the jury, we will show, in 
the preparation of his returns he prepared them himself, and we will show, 
members of the jury, that even from the evidence there would appear on 
one year or another year to have been a mistake or an understatement, 
that it was not done fraudulently, it was not done with intent to evade, it 
was not done with any criminal fraud. 


212 
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We will also, members of the jury, in defense of this indictment, 


adduce testimony here from lawyers and judges, as the case may be, to 
establish the good character of this defendant. And we will show further, 
members of the jury, that with respect to this whole period in 
which Agent Hein was negotiating with the defendant -- and Iam coming 
back again to the good faith of this whole investigation -- that while the 
investigation was under way, periodically Agent Hein would have the defend- 
ant sign waivers to extend the time when taxes could be assessed, leading 
the defendant to believe -- 
MR. SMITHSON: May it please the Court, counsel is now going 
into the matter of civil action. I do not believe it has any proper place 
in a criminal action. 
THE COURT: You better step up to the bench. 
(At the bench:) 
MR. AHERN: What I intend to say here is that I overlooked, when 
I was making my statement, about the affirmative defense, of taking away 
records by stealth. Asa part and parcel of that defense, |we intend to 
show that the tenor of these documents, which related to a civil assessment 
of taxes, was all part and parcel of the agent's plan of implanting in the 
defendant's mind that this was just a civil matter and would be adjusted 
in due time as soon as this audit was completed. 
So, it is a relevant piece of evidence. In fact, it was admitted on 
the motion, on the intent, the state of mind, the purpose of the agent during 
the course of this period when Hein was interviewing him. 
MR. SMITHSON: That isn't quite the way he presented it, Your 
Honor. 
MR. AHERN: I was just in the process of presenting it when you 
interrupted me. 
MR. SMITHSON: That may be, but it certainly was not presented 
that way. I think that is evidentiary matter. If he intends|to show connection 


as a part of a scheme, of course I cannot try to forestall any defense of 
entrapment. But I think the question of what those documents purport to 


do, relating to civil, should be also brought out since it is/a civil question, 
not criminal, that you are dealing with, counsel. 
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MR. AHERN: I recognize -- 


THE COURT: You will have to explain that to the jury, that this 
is a civil matter but it is made in connection with your contention that this 


witness was biased. 

MR. AHERN: Yes. 

THE COURT: As I see it, the only relevancy of this claim of 
yours is to show the bias and prejudice of this witness, which would 
affect credibility of his testimony here. 

MR. AHERN: Well, it also -- at the appropriate time I intend 
to tender you a case from Boston involving a lawyer. It is still going 
to be left open for the jury, even though Judge Tamm overruled our 

motion as|a matter of law. They will have the right to reject 
any evidence that'they feel was seized in violation of this man's constitu- 
tional rights. That is a fact question for the jury. 

THE COURT: Well, I do not know anything about that case. I 
will have to study it. But I think -- anyway, for the present, you should 
make it clear that this was a civil situation. 

MR. AHERN: Well, I intend to say that -- of course, this breaks 
up my opening statement. I assume that was not Mr. Smithson's purpose. 
I was attempting to say to the jury -- 

THE COURT: Of course, you broke up his statement by an 
objection, too. The only reason I called you to the bench is because I 
did not want to discuss it in the presence of the jury. 

* * * * * 

MR. AHERN: In connection, members of the jury, with my 
earlier statement about the conduct of the agent, Agent Hein in particular, 
of course from October of 1954 until September of 1956, when Agent 
Mcintyre first made his appearance overt and came out in the front to 
meet the defendant, we will show that during that period of time, while 
the agent was perpetrating his fraud upon Mr. Chaifetz and winning his 
confidence, that he would, from time to time, tender him forms that 
related, of course, to the civil assessment of taxes. 
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But we intend to show by that, that it was all part and parcel of 
this Agent Hein'’s scheme and plan in order to obtain material from the 
defendant. 
Members of the jury, in conclusion, I would ask you to keep your 
minds open. We expect this evidence that the defendant will obtain 
through the Government witnesses and affirmatively will establish two 
main points. 
Number one, we expect to show that the net worth computations 
of the Government through Agent Hein are not only careless, that they 
are not only improperly prepared, but they left out valuable assets that 
would affect the starting point in determining the defendant's net worth. 
We will, secondly, show, members of the jury, that the agent 


failed to follow down appropriate leads which he would have been required 


to do in determining the true net worth of the defendant as of December 30th. 
We will show, members of the jury, that the increases in net 
worth are not attributable to taxable income but that are attributable to 
the assets and the cash on hand which the defendant had at the starting 
point, and that the increases'in net worth, therefore, are not due to 
increases or to taxable income. 
And we will show, in conclusion, members of the|jury, when all 
the testimony is in, that this defendant, Mr. Chaifetz, a practicing lawyer 
for all these years, did not criminally file a false and fraudulent return, 
that the Government will not be able to establish these issues beyond a 
reasonable doubt, and at the appropriate time we would ask you, ladies 
and gentlemen, for a verdict of not guilty on all counts. 
THE COURT: Ladies and gentlemen of the jury, there is other 
court business which will prevent the continuance of this trial for the 
rest of the morning and necessitate the adjournment of this case until 
1:45 this afternoon. 
Now, the Court would like to suggest, once again,| the urgency 
and necessity of the jurors being very careful about not discussing this 
case with any person or permitting anyone to discuss this case with the 
jurors. There will be occasions when you will be riding up and down the 
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elevators and possibly you will be in the cafeteria, in the presence of people 
who may be talking about this case. I want you to be very careful to disre- 
gard anything that you might happen to overhear if there is any con- 
versation, to remove yourself from the presence of such conversation, so 
that you can keep an open mind and when you come to the jury room rely 


solely upon the sworn testimony adduced before you in open court. 
* * * * * 


JOSEPH J. MARCHIONI 
* * * 
REDIRECT EXAMINATION 

BY MR. SMITHSON: 

Q. Tell me, sir, for the period '51 through '55, did the taxpayer, 
Abraham Chaifetz, file an estimated tax? Do you need that form 899? 

A. I think it shows he did file, as I recall. 

MR. LAUGHLIN: Just a minute. Your Honor, I object. We do not 
see that would be relevant to the issues in this case. 

THE COURT: He may answer the question. 

THE WITNESS: There was no estimated paid in '51, for the year '51. 

BY MR. SMITHSON: 

Q. How about '52, '3, '4or'5? A. No estimated tax paid for 
any year mentioned. 

Q. Tell me, sir, with regard to Exhibit 2, the one that Mr. Laughlin 
showed you, the one which is unsigned, sir, that was a period 1951; and for 
the normal tax return, sir, not an estimated, when was the tax return due 
for that year, if youknow? A. March15, 1952. 


* * * * 


SAM CHAIFETZ 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * * 
Q. Allright, sir. And you have, if I am correct -- and you may 
stop me, Mr. Laughlin, I don't mean to lead -- I understand that you say 
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there was no further contribution by you or your brother to that, is that 
correct? A. I don't remember just how much we spent. 

* * * * * 
248 Q. When did you buy that piece of property, you and your brother? 
A. About 1945. 
Q. You have operated it since then, sir? A. Yes. 
Q. Still operate it? A. Yes. 
Q. Does your brother still have the same proportionate interest in 


it? A. Yes; in the property only. 
* * * * 


249 CROSS-EXAMINATION 

BY MR. AHERN: 

* * * * * 

Q. Now, sir, after that time, subsequent to 1945, did your brother 
put further money into the establishment? Did you and your brother put fur- 
ther money into the establishment? A. Repairs, stuff like that. I don't 
remember. 

* * * * * 

250 Q. Do you understand my question, sir? In other words, subsequent 
to the date of the purchase, was further funds put into the establishment by 
either you or your brother? A. Yes, some money. 

Q. Do you know what that amount was? A. No. 

* * * * 
REDIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * * 

Q. Then you had a capitalization, did you not, sir, for depreciation? 

MR. AHERN: I object, Your Honor. This is his witness. He is not 
cross-examining his own witness. 

THE COURT: He may ask the question. 

MR. AHERN: May I note an objection to that, Your Honor? 

THE COURT: Yes. 


* * * * * 


Q. You said, sir, that you purchased this for $14; 000, you and your 


brother, amI correct in that? A. About. 
* * * 
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Q. You operate it, do you, or do you not, as a profitable business ? 
A. It is not a profitable business. 

Q. You say you are losing money on it, but at least you operate it 
for some purpose other than your own, is that correct? A. We have it 
up for sale. 

Q. Now,) you do operate it as what type of a business each 

summer? A.Rooming house. 

* * * * * 

Q. Now,| sir, did he make any improvements in 1946, your 
brother? A. We spent money then. 

Q. And for what, sir? A. Repairing the place. It was broken 
down. 

Q. How much did he spend, sir? A. He had all the records at 
the time. 

Q. Allright, sir. You were present and saw all the repairs, 
is that correct? A. Yes. 


Q. Allright, sir. Did he spend, between 1945 and December of 
1950, $3, 000 in repairs? 
* * * * 
MR. SMITHSON: I think the witness is elusive -- 
* * * * *x 
THE COURT: It has been asked several times on both sides, 
and I will permit once more the question to be answered, if it 


The question is whether, to the best of your recollection, you 
can state, substantially, the amount of repairs that were made by your 
brother. 

THE WITNESS: It's 15 years -- 

THE COURT: Just answer the question. Keep close to the 
microphone. 

THE WITNESS: He may have. I don't recall. 

* * * * * 
THE WITNESS: He may have. Fifteen years ago. We spent money. 


I don't know how much. 
x 
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RECROSS EXAMINATION 

BY MR. AHERN: 

Q. Asa matter of fact, Mr. Witness, you don't know whether 
he put in, after the initial purchase, 3,000, 5,000 or 7,000, do you? 
A. No. 

* * 
(At the bench:) 

MR. AHERN: Your Honor, the rule of evidence, as I understand 
it, with respect to impeaching a witness, is that you only can impeach 
the witness from a written statement that is inconsistent with his testimony. 

You cannot impeach him from an omission. I have read this 
statement over. 

THE COURT: Let me read it, first. 

* * * * 
FURTHER REDIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * * 

Q. Now, with regard, sir, to the purchase price of this particu- 
lar Maple Hill Hotel, does that refresh your recollection,| sir, as to the 
cost of it? A. Well, I told them at the time it was an approximate figure. 

* * * * * 

Q. In this statement you gave us in September of 1956 was about 
$15, 000, is that correct? A. I said about, approximately. 

Q. Allright, sir. Now, let me ask you this, sir; Does your 
brother, or did he, during this period from 1945 to 1950,| share in the 
profits and losses of this business? A. No. 

Q. Let me ask you this, sir: Did he pay the taxes during that 


particular period of time? A. He just contributed a share of the tax. 
Q. A-share of the tax. His half of it? A. Yes. 
Q. Isee. You paid your half? A. Yes. 
Q. And on these repair bills, sir, did you pay your half as well 
as he pay his? A. No, I fixed everything that came along. 
Q. Isee. So, he didn't do any fixing or pay any repair bills ? 


A. No. 
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Q. And did he pay any repair bills, sir, from January 1, 1951 
through December 31, 1955? A. I don't think so. 

Q. Isee. Then, your best price, then, sir, for the hotel at 
this time, having refreshed your recollection, is what, seven or $7500? 

A. You mean for half: 

Q. For half. A. For half it's about $7,000, seventy-five, 
something like that. 

MR. SMITHSON: Nothing else of the witness. 

FURTHER RECROSS EXAMINATION 

BY MR. AHERN: 

Q. Now, during the course of this period of time he would give 
you sums of money which you would then put into repairs for your mutual 
benefit, isn't that right ? 

(Brief pause. ) 

Q. Let me get at it this way: This property is jointly owned, 
isn't that right? A. Yes. 

Q. And whether it was fourteen or $15, 000, it was purchased 
in 1945, right? A. Yes. 

Q. And between 1945 and 1951, Mr. Chaifetz gave you various 
sums of money during that period, did he not? A. Between '45 and -- 
yes, he gave me some money. 

Q. And, as a matter of fact, during that period of time, did 
you build two new bungalows in connection with this very property that 
we are talking about? A. Yes. 

Q. And did some of that money go into those bungalows? A. In 
the building of the new bungalows, yes. That wasn't repairs. 

Q. And you don't know whether that sum, now, was 3,000, 5, 000, 
or 7,000, do you? A. No. 

MR. AHERN: That is all. 

FURTHER REDIRECT EXAMINATION 

BY MR. SMITHSON: 

Q. But since January 1, 1951, through December 31, 1955, he 
has given you nothing more by way of contribution, is that your testimony? 
A. Fifty -- 
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Q. January 1, 1951 through December 31, 1955. 
repairs. 

Q. Repairs or improvements? A. (Nods head.) 

MR. SMITHSON: All right. May the record reflect the witness 
has shaken his head? 

THE COURT: What was your answer? 

‘THE WITNESS: From '51 to '55? 

BY MR. SMITHSON: 

Q. That's right, sir. A. I don't think he gave me any money then. 

MR. SMITHSON: I am sorry. 

THE COURT: He said he didn't give me any money then. 

MR. SMITHSON: That is all. 

FURTHER RECROSS EXAMINATION 

BY MR, AHERN: 

Q. He just paid his portion of the taxes, is that right? A. That's 
right. 
Q. Did he make any payments on the mortgage? /A. Yes. 

Q. How about the insurance? A. Well, he paid those bills. He 
paid all those bills. 3 

Q. And that would be for this period from '51 to 155? A. Yes. 

MR. AHERN: That is all. 

FURTHER REDIRECT EXAMINATION 

BY MR. SMITHSON: 

Q. And tell me this: While he made these payments you were 
running the premises, as you told us, and have been making the returns. 
Exactly how were you able to make the returns, sir, if he made the pay- 
ments, and how were you able to take the deductions for operating expenses 
if the defendant had the books? A. Well, I did all the repairs. All he did 
was pay part of the mortgage and the taxes. 

Q. What part did he pay, sir? A. He paid half of the taxes and 
half of the mortgage money. We have a very low mortgage. 

Q. For the year 1951, what is your approximation of the tax he 
paid? A. My accountant made it out for me. 
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Q. You say your accountant made them out? A. Yes, for my 
return. I never made out -- 

Q. But, of course, you made a return or a division of the property 
between you and your brother, didn't you? A. Yes. 

Q. Are you telling us, then, that your brother shared in the 
profits and losses? A. Not in the profits. There were no profits. He 
didn't have anything to do with the running of the place, only just paying 
taxes and part of the mortgage. 


Q. In other words, it was all coming from him and he was getting 
nothing back? A. That's right. 

Q. Isee! And how much was coming from him each year? A. Half 
of the tax and half of the mortgage. 


Q. And how much? How much would that amount to each year? 
A. Around five fifty a year, something like that. 
Q. How much? A. Approximately around five, between five and 
six hundred dollars a year. 
Q. For both the taxes and the insurance? A. Yes. 
Q. And his half would be? A. That would be half of that. 
Q. About three hundred a year? A. About three hundred. 
Q. And that is the same from January 1, 1951 through December 
31, 1955? A. Yes. 
* * ok 
Washington, D. C. 
October 19, 1959 
* * * * * 

296 MR. SMITHSON: All right. Your Honor, at this time the 
Government would tender to the Court a proposed stipulation. This 
stipulation was prepared in conformity with the understanding of Govern- 
ment counsel as to the disposition of the various items agreed upon on 
Tuesday afternoon. Copies have been furnished to the defendant, Mr. 

297 Chaifetz, to Mr. Laughlin and Mr. Ahern. 

THE COURT: Have you had a chance to go over this stipulation 
yet? 
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298 MR. SMITHSON: I will try and get the supplemental stipulation 
in, too. 


* 
ROSE CHAIFETZ 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 


* * * * * 


310 Q. Now, for the year of 1951, do you recall, Mrs. Chaifetz, 
preparing an affidavit for the years 1951, '52, '53, '54 and '55, of 
the payments received by you pursuant to that Court Order. A. Yes. 

MR. SMITHSON: May I have this marked for identification 
Government Exhibit 14? 
(Document referred to was marked 


Government Exhibit 1/4, for 
identification. ) 


BY MR. SMITHSON: 
Q. Mrs. Chaifetz, I show you Government Exhibit 14 for identi- 


fication. I will ask you to examine that signature. Is that your signature? 
A. Yes, itis. 
Q. Itis? A. Yes. 
Q. Now, would you examine the body of that and see if that 
correctly reflects what was paid to you pursuant to the Court Order 


for the maintenance of your children for the years '51 through '55, 
inclusive? A. Well, I don't really know how these figures were arrived 
at, but I was told that these amounts represented the payments. 


* * * 
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BY MR. SMITHSON: 

Q. Let me ask you this: Pursuant to the order, the sum was 
approximately $100 a month per child, is that correct? A. Per child, 
yes, correct. 

Q. Which would be $200 a month or $2400 a year? A. That is 
correct. 

Q. Did you receive the full amount each year? A. Yes, I did. 

Q. Some years a little high, and some years a little lower? 

A. Well, not lower. 

Q. Did there come a year when you received approximately $1500? 
A. Instead of what? : 

Q. Instead of the $2400? A. You mean where it was just $150 a 
month instead of $200 a month? 

Q. Iam asking for your best recollection, if there did not come a 
time when you received less than the $2400? A. Oh, yes; yes. 

MR. LAUGHLIN: Your Honor, I object to the question. Leading. 

THE COURT: She has answered the question. I think it may stand. 

BY MR. SMITHSON: © 

Q. Now, would you examine those figures and state whether or 
not, to the best of your recollection, they are correct? A. To the best 
of my recollection it is correct. 

Q. And the information which was utilized to make up that 
affidavit was given to you by whom? A. By two investigators who came 

to call at my home. 

* * * * 
CROSS-EXAMINATION 

BY MR. LAUGHLIN: 

* * * * * 

Q. Now, did they ask you first what you had received from your 
husband in support, or did they tell you? A. No; first they asked me, 
and they also asked to see a copy of the divorce decree, which I showed 


to them. And they saw from that how much I was getting per month. 


Q. And did they have a list of any checks or any statement from 
the banks at that time? A. I think they did. 
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Q. And they showed those to you. Now, was this paper writing, 
this G-14, was this already prepared when they gave it to you for signa- 
ture, or was it prepared while they were talking to you? A. I think one 
of the gentlemen prepared it while he was talking to me. 
Q. Now, did they tell you why they wanted you to swear to it, 
Mrs. Chaifetz? A. I don't know. I don't remember. 
Q. Allright. Now, they asked you certain other questions, 
didn't they, Mrs. Chaifetz? A. I don't remember what else they did 
ask me. 
Q. Did they ever ask you whether Mr. Chaifetz' father had ever 
given him any money? A. Yes, they did. 
Q. And what was your answer? A. Yes, that I had heard that 
he had left money with Mr. Chaifetz. 
Q. And did you mention an amount? A. No, I didn't know the 
amount so I couldn't mention it. 
Q. And did they write that down, do you know? A.) I think they 
did. 
Q. Well, I will ask you to look at this again and see if it is on 
here. A. (Examining) I didn't quite understand your question. You 
wanted me to say what is on here? 
Q. All I want you to do, Mrs. Chaifetz, is just respond to the 
question and tell us what you recall. 
Now, you told us, just a moment ago, didn't you, that you told 
the agents. Did you tell both of them, or just one of them? A. Well, 
they both heard my answer. 
Q. You told them that Mr. Chaifetz' father had given him money? 
A. That is right. 
Q. Now, my question was: Do you know whether or not, when you 
told them of that, it was written down? A. I think they made some note 
of it. 
Q. But do you see it on this paper? A. No, I do not. 


Q. And do you have any recollection whether you signed any 
other papers? A. I don't remember right now whether I did or not. 
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Q. Now, did they ask you any questions, Mrs. Chaifetz, about 


the circumstances of your divorce? A. I don't recall having been asked 
any questions about the divorce. 

Q. Now, I believe, when the divorce was filed, you were repre- 
sented by Mr. Galliher, is that right? Was it Richard Galliher? A. No. 

Q. Who was your attorney? A. Dorsey K. Offutt, I believe, 

represented me. 

* * * * * 

Q. And there was discussion during all of that time? A. Well, 
some of the time. One of the gentleman was writing on paper. He was 
making notes. There was not discussion all of the time. 

Q. Allright. And they asked you many questions about Mr. 
Chaifetz, didn’t they? A. With reference to what? 

Q. Well, about his assets, his income, andsoon. A. I think 
so, yes. 

Q. And did they ask you what, in your opinion, he was worth? 

A. I don't believe I was asked that question. 
* * * * * 

Q. Now, Mrs. Chaifetz, did the agents ever ask you whether 
Mr. Chaifetz kept;money in the home? A. I don't recall whether that 
question was asked. 

Q. . Well, to refresh your recollection, didn't you tell them that 
he did keep a large sum of money in his home? A. I might have, yes. 

Q. Allright. Were you asked some questions about his physical 

condition? A. No, nothing about that. 

MR. LAUGHLIN: Your Honor, may we come to the bench? 

THE COURT: Certainly. 

(At the bench:) 

MR. AHERN: We would like, Your Honor, without waiving what 
rights we would have at the end of the Government's case, to pursue and 
make this witness our witness on this one issue that you asked Mr. Laughlin 
what the materiality was. We want to show that in her domestic trouble in 
1946 and '47 that she of her own knowledge knew that Mr. Chaifetz's net 
worth was in excess of one hundred thousand dollars. Now, that will be 
material on our side of the case. 


87 


THE COURT: I think that is material. That would be proper if 
you had her as your own witness. 
The question Mr. Laughlin asked, what she told Galiher. You 
didn't specify the year when you were asking the question,| did you? 
MR. LAUGHLIN: No, Your Honor. 
THE COURT: It is going to be a little out of line to be presenting 
a defendant's witness at this time. 
MR. AHERN: The only thing I thought was about having to call 
her back. 
THE COURT: That is a proper defense, of course! Do you have 
any objection to that ? 
MR. SMITHSON: I have no objection. I do object to what it is 
that she told Mr. Galiher; as to her opinion and what it might be based 
on, I have no objection. 
THE COURT: Well, it is a little out of line. I will have to explain 
to the jury that she is your witness for the purpose of asking this one 
question. 
MR. LAUGHLIN: If we want to make a motion, we |might run 
into a problem. 
THE COURT: If you are going to make a motion at the close of 
the Government's case. 
MR. AHERN: I wouldn't do it unless Your Honor will allow us 
to do it without waiving our rights, with the understanding that there would 
be no waiver. 
MR. SMITHSON: I don't think you can do it under those circumstances. 
THE COURT: I think it would be a little difficult. 


ae * x * 


BY MR. LAUGHLIN: 
* * * * * 
324 Q. Can you tell me this, Mrs. Chaifetz. From time to time would 
Mr. Chaifetz give the children or send the children money?| A. Yes. 
Q. You don't recall what amounts: A. No, I don't. 


Q. Did you tell the agents that? A. I think I did. 
* * * * 
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REDIRECT EXAMINATION 

BY MR. SMITHSON: 

Q. Mrs. Chaifetz, you were asked by Mr. Laughlin with regard 
to your father-in-law. That would be Louis or Louie, is that correct? 
A. Yes. 

Q. Now, he passed away in 1953, isn't that true? A. I think 
so, yes. 

Q. And he had been quite ill for several years before that, had 

he not? A. I don't think that he had been ill much before then. 

Q. Isn't it true that he had been quite ill, either a stroke or 
heart attack, and had only worked as a part-time house painter? A. No. 

Q. And isn't it also true that his only income besides that part- 
time house painting was from the rental of certain premises up there 
in New York? 

MR. LAUGHLIN: Of course, there is an objection since this is 
his own witness and he is apparently impeaching or contradicting his own 
witness. 

THE COURT: Well, there is nothing contradictory so far. The 
question is leading. 

MR. SMITHSON: Of course, it is in response to the inquiry on 
cross, and that is the reason I am going into it. 

THE COURT: All right. 

BY MR. SMITHSON: 

Q. Now, did you see Mr. Chaifetz, Sr., during the time you were 
living up in New York? A. Yes, I did. 

Q. Did you live with him for part of the time? A. With whom? 

326 Q. Mr. and Mrs. Chaifetz, the father and mother of the defendant. 
A. Did I live with them? 

Q. Yes. A. No, I did not. 

Q. All right. Then you would visit them how often? A. Quite often. 

Q. And, of course, is it true or isn’t it that they had certain of 
their premises to let where they lived? Didn't they rent rooms? A. Not 
rooms. They have one apartment, and there is an apartment above them. 
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Q. And your father-in-law or former father-in-law had been 
engaged as a house painter, is that correct? A. He was self-employed 
and he worked all along. 
* * 
MR. SMITHSON: * * * 
United States District Court for the District of Columbia, United 
States of America vs. Abraham Chaifetz, Criminal No. 118-59. 
STIPULATION: At the request of the Court and with the consent 
of the attorney for the Government, Frederick G. Smithson, Assistant 
United States Attorney in and for the District of Columbia, and with the 
concurrence and consent of the defendant, Abraham Chaifetz, and James 
J. Laughlin, Esquire and Albert J. Ahern, Jr., Esquire, attorneys for 
the defendant, a conference in the nature of a pre-trial was held on 
October 13, 1959, all parties directly concerned, including the defendant, 
who was personally present during the entire proceedings, stipulated 
that formal proof may be dispensed with and the following items are 
stipulated as correct as reflected on the consolidated net worth statement 
of the defendant, Abraham Chaifetz, prepared by the Government, copies 
of which have been furnished to the Court and counsel for the defendant : 
Number one. The assets of the defendant held in a checking account 
at the American Security & Trust Company for the closing balance as of 
December 31, 1950 and December 31, 1951 are $5, 000 for 1950; December 
31, 1951, $4, 483. 36. 
Number two. The checking account of the defendant at the North 
Shore Bank of Miami Beach, Miami Beach, Florida, as of December 31 
for each of the following years, 1950 through 1955. This is the December 
31 balance for each of these years. 1950, $588.18; 1951, $401.28; 1952, 
$227.04; 1953, $454.96; 1954, $1, 379.54; 1955, $1, 109. 40) 
The Hyattsville Building Association account of the defendant as 
of December 31, 1955, $3, 000. 
The Enterprise Federal Savings & Loan Association account of 
the defendant as of December 31, 1952 through 1955. The closing balance 
as of the last day of December of each of the following years: 1952, 
$10, 278. 88; 1953, $10, 000; 1954, $10, 000; 1955, $10, 000. 
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The Northwestern Federal Loan Association account of the 
defendant as of closing date of December 1952 through 1955. 1952, $10, 000; 
1953, $10, 000; 1954, $10, 000; 1955, $10, 000. 

The Liberty Building Association account of the defendant as of 
December 31, 1954 and 1955. 1954, $10,000; 1955, $10, 000. 

The shares of stock in the New England Electric System as of 
December 31, 1952 through 1955, owned by the defendant, which includes 
the original purchase and the purchase under warrants, which are limited 
to the years 1953 through 1955. For the original shares as of the closing 
date of each of these years, $1, 341.63, that is 1952. 1953, $1, 341. 63; 
1954, $1, 341. 63; 1955, $1,341.63. For the closing balance as of December 
31, 1953 on the 21 shares purchased under warrants, $120 for the close 
of 1953; $385 for the close of 1954; $285 for the close of 1955. 

The shares of stock in Socony Vacuum Oil owned by the defendant 
from 1952 through 1955. As of the close of December 31, 1952 -- and all 
of these dates will be December 31, whatever the year is, unless I correct 


it or specify otherwise. So, for 1952 it is $3, 414.59; for 1953, $3, 414. 59; 
for 1954, $3, 414.59; for 1955, $3, 414.59. 

The shares of stock of the Potomac Electric Power Company 
owned by the defendant as of December 31, 1953, through 1955. Specifi- 
cally, this goes on to say, this stipulation does not include the 20 shares 


of Potomac Electric Power Company purchased in 1955 and owned by the 
defendant as of December 31, 1955. It does not include that. For the 
close of 1953, $3, 250; for the close of 1954, $3, 250; for the close of 
1955, $3, 250. 

The shares of stock of Julius Garfinckel owned by the defendant 

as of December 31, 1953 through December 31, 1954. At the 
close of business 1953, $1, 812.50; close of business 1954, $1, 812.50. 

The shares of stock of Montgomery Ward Company owned by 
the defendant as of December 31, 1955, $7, 442.55. 

The shares of stock of Avco Manufacturing Corporation owned by 
defendant as of December 31, 1955, $1, 222.15. 

An item which appears as a loan receivable on the consolidated 
net worth sheet, as given to counsel and the Court as a loan receivable, 
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which the defendant stipulates was the purchase of cemetery lots which 


was outstanding property in his name as of December 31, 1950 for the 
value of $200. 
Stipulation that the defendant owned to the value indicated as of 
December 31, 1954 and 1955, certain cemetery lots; that is, $160 for 
the close of business 1954; $160 for the close of business 1955. 
Stipulation that a diamond ring of the stated value was owned by 
the defendant as of December 31, 1951 through December 31, 1955. The 
diamond ring as of the close of business for those years, beginning 1951, 
$325. That figure remains outstanding as an asset through December 31, 
1955. 
Stipulation that an electric typewriter of stated value was owned 
by the defendant as of December 31, 1951 through 1955. The 
stated value, $418.70 as of the close of business for December 31, 1951 
through the same date 1955. 
Stipulated that the defendant held a first trust of stipulated value 
on 720 Thirteenth Street, that is Northeast, as of December 31, 1952. 
As of that date the value of that first trust was $1, 882. 32. 
Stipulated that the defendant held a loan receivable of the Capital 
Lodge Cemetery Association as of December 31, 1955, of $385. 
That the defendant owned for the stated value as of December 31, 
1950, the property 1231 E. Street, Northeast, through the date December 
31, 1955. The value as of the close of business for each of the years, 
beginning with 1950, of $9,000, and for the years involved, $9, 000 as 
of the close of business of all those years, that is, 1951, '52, '53, '54, 55. 
That the defendant owned at the stated value as of December 31, 1950 
through December 31, 1955, certain lots on Westover Drive. The value as 
of December 31, 1950 was $1, 546.60. That is the value of each of the tax 
years in question, beginning 1951 through 1955, the close of business. 
That defendant owned at the stated value as of December 31, 1952 
through December 31, 1955, property at 425 Warwick Road. As of the 
close of business of each of those dates the value was $9, 284. 74 
for that property. And that goes for the years 1952 through 1955. 
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That the defendant owned at the stated value on December 31, 1954 
through December 31, 1955, property 855 Stillwater Drive. The stipulated 
value as of the close of business of each of those years is $17, 463. 20 for 
both years. 

That the defendant purchased a certain hot water heater for premises 
1231 E Street and installed therein as of December 31, 1953 and it remained 
therein through December 31, 1955. The stipulated value of that being 
$165 for each of those three years. 

That the defendant bought and installed at 855 Stillwater Drive, 
a refrigerator and washer of a stated value and owned the same as of 
December 31, 1954 through December 31, 1955. The stipulated value 
of the refrigerator and washer in that place in Florida was $556. 20 as 
of the close of each year. 

That the defendant bought and installed a hot water heater of 
stated value at 855 Stillwater Drive as of December 31, 1954 through 
December 31, 1955. The stated and stipulated value of that hot water 
heater on Stillwater Drive was $92.57. 

Going to the issue of the liabilities, the defendant has stipulated 


as outstanding liabilities against him as of December 31, 1950 through 
December 31, 1955 all the liabilities set forth on the net worth statement 
of the Government for the years and in the amounts indicated 
thereon. Under the liabilities, for the year 1950 -- all of these dates 
relate to December 31, nineteen, whatever the yearis. For 1950 and 


‘51, a liability to the National Permanent Building Association, as a trust 
on 1231 E. Street, Northeast, in the sum of $4, 553.84, for 1950; 
$4, 211. 77 for 1951. 

A liability to the Enterprise Federal Savings & Loan, as a trust 
on 1231 E Street; Northeast, for the years 1952, $8, 818.13; for 1953, 
$8, 440. 50; for 1954, $8, 043.52; for 1955, $7, 626. 21. 

A liability to the Dime Savings Bank, Brooklyn, New York, as a 
trust on 425 Warwick Road, Long Island, New York, 1952, $796.05; 
1953, $770.30; 1954, $745.78; 1955, $715. 62. 


A liability to the Dime Savings Bank, Brooklyn, New York, as a 
trust on 425 Warwick Road, Long Island, the first being what is known as 
aG.I, trust, this is an FHA trust. For the year 1952, $7,273.85; 1953, 
$7,076.71; 1954, $6,888.05; 1955, $6, 654.82. 
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A liability to the Miami Beach Federal Savings & Loan Association, 
as a trust on 855 Stillwater Drive, Miami Beach, Florida, for 1954, 
$9, 225. 32; for 1955, $8, 408.07. 
A liability, as a deposit on sale of 425 Warwick Road, Long 
Island. As of the close of business 1955, $300. A deposit on sale at 
that property. 
A liability, as a trust fund on hand relative to the estate of one 
June Croasdale, stipulated as on hand as of the close of business, by the 
defendant, of 1954 in the amount of $1500. 
Stipulated liability on the Remington-Rand electric typewriter 
as a liability, on hand as of December 31, 1951 of $300. 
It is stipulated that a reserve for depreciation was maintained 
by the defendant as of December 31, 1952 through 1955 for 425 Warwick 
Road in the amounts stated. For the year 1952, $262.50; 1953, $712.50; 
1954, $1,162, 50; and for 1955, $1, 612. 50 as the reserve for depreciation. 
That the defendant stipulated a reserve for depreciation was main- 
tained for 855 Stillwater Drive as of December 31, 1954 through December 
31, 1955 in the amounts stated. For the property 855 Stillwater Drive, 
Miami Beach, Florida, as of 1954, $1, 000 is the reserve for depreciation; 
as of 1955 the reserve for depreciation, $2, 266. 67. 
That the defendant stipulated that a reserve for depreciation was 
maintained for the furniture and fixtures as of December 31, 1954 and 
December 31, 1955 as indicated on the net worth statement submitted 
by the Government as a reserve for depreciation for such items. In this 
regard, for one item of furniture and fixtures the reserve for 
depreciation was stated, for the year 1954, to be $375; and for the same 
furniture and fixtures for 1955, $708. 33. 
For a second item of furniture and fixtures as of December 31, 
1954, the reserve is stipulated as $175; for 1955, $511. 
For the third item of furniture and fixtures it is stipulated as of 


the close of business 1955, as a reserve for depreciation, in the sum of 
$60. 
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It is expressly understood and made a part of the record of 
trial to be included as evidence therein as if the same were asserted to 
by the various witnesses, all of the foregoing stipulation, including 
the figures which are reflected in the consolidated net worth statement 
of Abraham Chaifetz as supplied by the Government, disposing of further 
formal proof of the accuracy of such figures. : 


* * * 


ELLIOT ALBERTS 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * * 
Q. Did you have occasion in 1953 as an agent to arrange the 
sale of a trust note from Mr. Rosen to Mr. Chaifetz? A. That's correct. 
Q. Do you recall of your own recollection at this time the amount 
of the loan or the note? A. Not off hand. I can tell you approximately. 
That is all. 


Q. All right, sir, can you tell me how much Mr. Chaifetz paid 
for it? A. No, Idon't. I can't recall that. I only know the part -- 
the amount of commission that I got for the sale of it and that is all I 


can recall. 
Q. How much do you recall personally receiving ? 
MR. AHERN: The note would be the best evidence. 
THE COURT: He can state from his own recollection what he got 
as a commission. That is what the question is. He may answer. 
THE WITNESS: I received a total commission of $50. $25 from 
the seller of the note and $25 I received from Mr. Chaifetz. 
BY MR. SMITHSON: 
Q. Atotal of $50? A. Yes, sir. 
Q. And the note, I take it, was given to Mr. Chaifetz? A. Yes, sir. 


MR. SMITHSON: That is all I have of the witness. 
* * * * 
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NORMAN A. BOMZE 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * * 

Q. Were you, during the period of 1953, a member of an 

association known as the Potomac Investment Association? A. Yes. 


Q. And did your association purchase from Mr. Chaifetz a note 


in the name of William E. Eisenhower and Helen Eisenhower, was that 
not done by your association on May 23rd for the sum of $1610? A. It 
was not a purchase, sir. 
Q. Tellme, sir, do you recall so stating by affidavit that it was 
a purchase: A. Yes, sir, I did. 
Q. And do you recall, sir, at a later time, submitting a 
supplementary -- 
MR. AHERN: Your Honor, I object at this point. He is now again 
cross examining his own witness. 
THE COURT: Are you indicating surprise? 
MR. SMITHSON: No. This witness and I have talked together, 
but the matter as I have brought it out is he has given a supplementary -- 
THE COURT: He may state now what the fact is. We are interested 
in only what his testimony is as to the facts. 
MR. SMITHSON: That is correct. 
THE COURT: What is your recollection now? 
THE WITNESS: My best recollection is that this note of which you 
speak, the Eisenhower note, was put up with this group, the Potomac 
Investment group as security for a loan that Mr. Chaifetz made from 
the group. 
BY MR. SMITHSON: 
Q. And the amount of that loan? A. I believe it was $1610. 
Q. Do you have any records, sir, that reflect a loan to Mr. Chaifetz 
of that association of $1610? A. The only record I have is a statement 
of the association showing it being carried as an asset of the association. 
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Q. Is the asset a loan to Mr. Chaifetz or is not in fact the asset 
listed as the Eisenhower trust note? A. It is listed as the Eisenhower 
1st Trust. 

Q. Yes, sir, carried as an asset of the association? A. Carried -- 
under this heading called "Assets", as of this date, yes, sir. 

402 Q. Now, do you have the note? A. No, sir. 

Q. Do you have -- was there any note executed by Mr. Chaifetz 
when the association loaned him $16107 A. No, sir. I don't recall any 
note. 

Q. You mean the association loaned him money without any note? 
A. We took the mortgage as collateral. 

Q. Without any note being assigned? A. I don't recall any note, 
no, sir. 

Q. What was the face value of the note at the time you took it 
for $1610? A. I believe that was its face value. 

Q. An even $1610? A. I think so. 

Q. Tell me, sir, is it not a fact that is the original note purchased 
from Mr. Rosen? Do you know that is a fact? A. I do not know that. 

Q. Did you not, sir, at one time see and have the note? A. I 
don't recall ever having the note, no, sir. 

Q. ‘You mean the association never had the note? A. I said I 
don't recall having had the note. The association also was Mr. Chaifetz. 
He may have had the note. 

Q. Mr. Chaifetz -- excuse me. You say Mr. Chaifetz was an 
officer and treasurer of that association, was he not? A. He was 


403 General Counsel and a member of the group. He was also one 
of the investors. 


Q. Any other office in that association? A. Did he hold any 
other office? 

Q. Yes, sir. A. I don't know that we ever had any formal officers 
as such. I don't recall any other officers. We never had an election of 
officers that I can recall. 

Q. But you say he was the General Counsel for the Potomac Invest- 
ment Corporation? A. That would be his title, yes. 
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Q. Tell me, sir, do you have the statement prepared by Mr. 
Chaifetz and sent to each member of that group as of December 31st, 
1955? A. Yes, Ido. Ihave acopy. It is a copy that was sent to me. 
Q. Sent to you by Mr. Chaifetz? A. Yes. 
MR. SMITHSON: For the record may this be marked as Govern- 
ment's Exhibit No. 24 for identification? 


(The document referred to was marked 
Government's Exhibit)No. 24 for 
identification. ) 


BY MR. SMITHSON: 

Q. Now, sir, this Government's Exhibit No. 24 for identification, 
what is this, Mr. Bomze? A. Well, I guess it is what the heading calls 
it, Annual Report to the members of the Potomac Investment Association 
as of December 31st, 1955. 

404 Q. Allright. And it is signed by whom or submitted by whom? 

A. Abraham Chaifetz, General Counsel. 

Q. Is that not on the -- shall we say the paper of Mr. Abraham 
Chaifetz, Attorney-at-Law, Southern Building, Washington, D. C. ? 
A. It is on his printed stationary. 

Q. Does it have a heading of Assets as of December 31st, 1955 
of the association? A. Yes, sir. 

Q. And what is the first asset listed? A. Number one is the 
Eisenhower lst Trust in the amount of $1169. 55. 

Q. Does there appear anything there about the listing of the 
asset as a loan receivable from Abraham Chaifetz? A. No, it doesn't 

' say that. 

MR. SMITHSON: May this be received? 

THE COURT: Any objection? 

MR. AHERN: No objection. 

THE COURT: It may be received. 


(The document previously marked 
as Government's Exhibit No. 24 
for identification was |received 
in evidence. ) 


98 

BY MR. SMITHSON: 

Q. Now, what. happened to the Eisenhower note as you refer to 
it, Mr. Bomze? A. The Eisenhower note was paid off by Mr. Chaifetz in, 
I think, October of 1956 and then we reassigned the note back to him. 

Q. You say he paid off the note? A. He -- 

Q. Are you speaking of a note or a loan? A. The loan and the 
note were in the same amount so he paid off the loan. And he took back -- 

Q. Well, |-- excuse me, go ahead. A. He took back the note. 

Q. Isee.! So there was anote? A. Well, there was no note -- I 
refer to it as a note. I should call it aloan. No, there was no formal 
note ever made. 

Q. In other words, there was nothing of record of the association 
to show that $1610 of that association was in the defendant's hands, is 
that your testimony? A. There was no need for any record, no, sir. 
We had the mortgage. 

Q. Asanasset? A. As collateral for the loan. 

Q. You have referred to this, sir, as a loan by the association 
to Mr. Chaifetz? A. Yes, sir. 

406 Q. Did you personally handle it as a loan? A. I personally did 
not handle it at all. 

Q. You didn't know anything about it? A. No. I knew about it 
what I just told you. 

Q. If this were a loan when was it effective? A. I don't recall 
the date. Probably it is on that statement. I don't recall the actual date. 

Q. Tell me, sir, did this loan bear any payment with it, any 
interest, the Eisenhower note or loan? A. It bore the interest of the 
mortgage which I think was 6 per cent. 

Q. Your information with regard to any of the interest paid on 
that note, sir, what became of that? A. I don't understand -- 

Q. To your knowledge what became of the interest? A. What 
became of the interest paid on the note? 


Q. Yes, on the Eisenhower note. A. Well, I imagine it became 
part of the funds of the association. 


99 

Q. You mean it was applied to the payment of the loan? A. No, 
it was picked up -- it would be picked up as interest to the association. 

Q. In other words, it accrued wholly to the benefit of the association 
and not to the one putting it up as security, is that your testimony? A. Is 
your question in regard to principal or interest? 

Q. Iam talking about the interest payable on the note. A. The 
interest would have accrued to the profit of the association. 

Q. To the profit of the association? A. Yes, to what the association 
would have earned in that, that 6 per cent would have accrued to its earnings. 

Q. Are you telling us, sir, that it would not go to the benefit of 
the person making the loan or borrowing from the association, that is, 
the defendant, Mr. Chaifetz? A. Well, it would be the same thing. The 
interest either could be applied to the mortgage or -- 

THE COURT: It is not a question of what might have been done. 
What was done is what we are interested in here, not what could be done. 
Do you know what actually was done? 

THE WITNESS: No, sir. I know only what Iam telling you, your 
Honor. 

BY MR. SMITHSON: 


Q. Now, this information that you are giving, sir, this you do not 
have independent knowledge of? A. The information in regard to the note? 

Q. As to whether or not it was a loan or a sale, sir. A. It was 
a loan and the note was put up as collateral for the loan. As to what 
happened to the interest -- Iam assuming it was applied to the funds 

of the association. 


THE COURT: We don't want any assumptions. Unless you know 
you should not testify. 

THE WITNESS: Then I don't know, your Honor. 

BY MR. SMITHSON: 

Q. Then let me ask you this: did you ever see the note? A. No, 
sir. I don't believe I did. 

Q. You don't know whether or not it was endorsed in any fashion 
by the defendant, Abraham Chaifetz? A. No, sir, I don't know what kind 
of endorsement it carried. 
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Q. Tell me, sir, do you remember, Mr. Bomze, a conference 
between yourself and me the latter part of last week? A. Yes, sir. I do. 
Q. Tell me, sir, did I show you at that time a copy of the Eisen- 
hower note? A.| No, sir. You showed me a copy of a check. 
MR. SMITHSON: May this be marked for idendification as 
Government's Exhibit Number 25? 


(A document was marked as Govern- 
ment's Exhibit No. 25 for identi- 
fication. ) 


BY MR. SMITHSON: 

Q. What was the date of this sale or loan to Mr. Chaifetz? Do 
you recall. 

MR. AHERN:. I think he should not characterize the testimony 
that way. He should characterize the testimony according to the way 


the testimony has been given. He characterized it as a loan. 
409 MR. SMITHSON: There is a characterization of a loan as later 
reflected in testimony. The witness also identified it as a possible sale 


from the first affidavit, -- 

THE COURT: I think in questioning him now you should refer to 
what his present testimony is. 

BY MR. SMITHSON: 

Q. On this loan what was the date of it? A. I don't recall the 
date, Mr. Smithson. 

Q. Tell me, sir, would it have been May 24th of 1954? A. I 
really don't recall the date. 

Q. Did you bring certain papers with you, sir, relative to this 
particular note? A. The only papers I have relative to this particular 
note are the ones you took, which is the association's financial report 
as of December of 1955, and then I have a later report as of December of 
1956 that also: refers to this note. 

Q. But limiting yourself to the year 1955, which is the last year 
we are concerned with, did you have any. other papers prior thereto 
during the period of 1951 to 1955 relative to this note, the Eisenhower note? 
A. None that I recall. 
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Q. I show you Government's Exhibit No. 25 for identification. 
I will ask you to examine that, Mr. Bomze, 

(Pause. ) 

A. Yes, sir. 

Q. Do you recognize that, sir? A. I don't recall it. My signature 
appears on here so I must have seen it before. I don't recall the note, no, 
sir. 

Q. Tell me, sir, look at the endorsement back there in May of 
1954, Isn't that an endorsement by Mr. Chaifetz to the Potomac Investment 
Association at that time, paidto them? A. There is an endorsement here 
of 5-25-54. 

Q. How does that endorsement read? A. Paid to the Potomac 
Investment Association, Abraham Chaifetz for collection, 6-5-54, Potomac 
Investment Association and in parenthesis "A. C.", initials. 

Q. Is there anything said there about that as security for a loan? 

MR. AHERN: I object. The record speaks for itself. 

THE COURT: He may answer the question. 

BY MR. SMITHSON: 

Q. This purports to serve as a security for a loan.| A. There is 
no word referring to that, no, sir. No words referring to that. 

Q. Allright. You recognize the writing of Mr. Chaifetz there and 


your own writing? A. Yes, sir, I think so. 
MR. SMITHSON: The Government offers this, your] Honor. 


MR. AHERN: No objection. 
THE COURT: It may be received. 


(The document referred to previous- 
ly marked as Government's Exhibit 
No. 25 for identification was received 
in evidence. ) 


MR. SMITHSON: For the record, your Honor, this is the note 
of August 3rd, 1953. It is a note to David W. Rosen, who is a prior 
witness, or Sarah Rosen or survivors, and it is signed William E. 
Eisenhower. This is the matter of which we had heard prior testimony. 
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BY MR. SMITHSON: 

Q. Now, ‘sir, with regard to the Potomac Investment Association, 
do you recall an affidavit which you have furnished with regarding the 
membership, how that membership is established and what contribution 
each member would make? A. Yes, sir. I recall such an affidavit. 


Q. Were you a member for the years 1954 and 1955? A. Yes, sir. 


Q. Were you a member in good standing for both years? A. As 
far as I recall I was current, yes, sir. 

Q. How about the defendant, Mr. Chaifetz? A. As far as I recall 
he was current. 

Q. All right. And tell me when did that association begin ? 

A. I think it began on April 1st of 1954. 

Q. What was the initial contribution of each member of the 
association? A. Ten of us put up $1000 a piece. 

412 Q. Could it have been $1250? A. Each, you mean? 

MR. AHERN: I want to object again, your Honor, because this 
is his witness and I object to this type of examination. 

THE COURT: He doesn't seem to be too clear in his memory and 
under those circumstances I will permit him to answer. 

THE WITNESS: I believe it was $1000. It could have been $1250. 

THE COURT: What? It could have been? 

THE WITNESS: Yes, your Honor. I am using the articles of the 
association which I have in front of me to refresh my memory. It says 
$1000. I assume this is accurate. 

MR. SMITHSON: For the record may I have this marked with the 
next number which is Government's Exhibit No. 26? 


| (A document was marked Government's 
Exhibit No. 26 for identification. ) 


THE WITNESS: I am quite sure it was a thousand dollars. I 
have my check here. 

BY MR. SMITHSON: 

Q. I show you this, sir, which was marked Government's Exhibit 
No. 26. Does that affidavit, prepared and signed in your name, sir, 
refresh your recollection? A. Yes, sir. 
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Q. What, if any, contribution was made during the year 1954 by 
the various members of the association known as the Potomac Investment 
Association? A. Yes, I believe this is correct. This is the contribution 
for the year 1954. 

Q. Does it not also include the contribution for the year of 1955? 
A. Yes, sir. 

Q. And the contribution for the year as of 1954, the close of 
business of 1954 would be how much? A. $1250. 

Q. For 1955? A. $600. 

Q. $600 more or less. A. $600 for the year 1955. 

Q. Making a total then of $1850? A. In those two| years, correct. 

Q. Now, tell me, sir, did you loan any money -- this association, 
I should say, and not you personally -- A. Asa practice? 

Q. Yes, tothe members? A. It was never requested. I mean 
no one ever requested it except on this one occasion. 

Q. Who were the officers that approved such a loan? A. The 


officers -- or the people -- we were not really officers, AP the people 


414 that pretty much handled this were Mr. Chaifetz 
the activities of this group. 
Q. Did you approve the grant of a loan to Mr. Chaifetz in this 
case? A. I think I did, yes, sir. 
Q. And did you secure -- 
THE COURT: Just a moment. You said you think you did. We 
don't want any thinking or speculation unless you are sure. 
THE WITNESS: I approved such a loan, yes, sir. 
THE COURT: All right. 
BY MR. SMITHSON: 
Q. And did you take a note to reflect the transfer of those funds 
from the association to Mr. Chaifetz? A. I didn't think it) was necessary, 


d myself, 


no, sir. 
MR. SMITHSON: That is all, your Honor. 
CROSS EXAMINATION 
BY MR. AHERN: 
Q. Mr. Bomze, you said in answer to a question by Mr. Smithson 
that you had a conference with him. Where was this conference with 
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Mr. Smithson? A. It was in this building, sir. 

Q. How many times -- first of all, when was the first time you 
conferred with Mr. Smithson about this case? A. This was the first 
time. 

Q. And who was present when that conversation took place? 

A. Mr. Hein, Mr. McIntyre of the Internal Revenue Department 
also. 

Q. They were present in Mr. Smithson's office when you were 
being interviewed, is that right? A. Yes, sir. 

Q. And were you asked in that interview about this loan of which 
you have testified? A. Yes, sir. 

Q. And in this interview did you tell Mr. Smithson and Mr. Hein 
and Mr. Mcintyre the circumstances surrounding this loan? A. Yes, sir, 
to the best of my recollection. 

Q. Let me ask you this, sir: on this particular occasion -- by 
the way, can you fix a date that you had this conversation in relation to 
today? A. Last Wednesday. 

Q. And was that at what time, the close of court of when? A. It 
was after the court had adjourned. 

Q. Now, was this your first contact with agent Hein or had agent 
Hein come to see! you on prior occasions? A. I had seen him on prior 
occasions. 

Q. And on those prior occasions had the question of this loan, 


the Eisenhower loan, been discussed by you and agent Hein? A. Yes, sir. 


Q. In the course of these discussions did agent Hein exhibit any 
hostility toward the defendant Mr. Chaifetz?. 
MR. SMITHSON: I don't see that that is material. I object to 


THE COURT: Objection sustained. 

MR. AHERN: May we come to the bench on that? 

(At the bench:) 

MR. AHERN: I would like to proffer for the record that I feel 
that we should be allowed to examine this man as to the words and 
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conduct of agent Hein when he interviewed this man about this note, 
his antipathy or bad feeling -- 

THE COURT: This is improper cross examination. 

MR. AHERN: Well, I felt that it was proper. 

THE COURT: It was not gone into on direct at all. 

MR. AHERN: As I understand the rule of cross examination it 
is always proper to -- 

THE COURT: You can't get into remote matters that do not bear 
on the testimony had on direct. The only question that was asked on 
direct was with regard to whether he talked to Mr. Smithson. 


MR. AHERN: But this witness is being tendered in support of 


the net worth statement in which they credit this as an asset and do not 
list it as a liability. 

THE COURT: But you have other ways if you can establish the 
hostility of this witness, you will have a full opportunity to do so. 

MR. AHERN: May I preserve for the record that I feel that I 
should be able to ask this witness whether as a matter of fact the witness 
Hein did not exhibit both in words and actions a deep antipathy for the 
defendant Chaifetz during the course of the. interview? 

THE COURT: I will rule that it is not proper. 

MR. LAUGHLIN: May I make this observation? Maybe we first 
should ask the questions of agent Hein as to his attitude and then, of 
course, if he denies -- is this a local man? 

MR. SMITHSON: Yes, and he will be back. I am not going to 
discharge him. 

MR. LAUGHLIN: Oh, I see. 

MR. SMITHSON: This is only on the net worth. 

THE COURT: That is my point. I don't think this is proper. 

(In open Court. } 

BY MR. AHERN: 

Q. Now, with respect to Government's Exhibit No! 25, this note 
was put in a bank in the name of your association for collection, was it 
not? A. That's correct, sir. 
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Q. And let me ask you this, sir: I assume that the Potomac - what is 


the name of your organization? A. The Potomac Investment Association. 
Q. Do the ledgers of the Potomac Investment Association, your 
ledgers and accounts, do they not carry this as a loan, this transaction, 


asaloan? A. I don't know. 

Q. Have you recently looked at the ledgers of your association? 
A. Not recently, no, sir. 

Q. Who keeps those ledgers? A. They are kept by Mr. Chaifetz 
and they are audited once a year by Mr. Victor Zilbert, a CPA in Washing- 
ton who then files the necessary tax returns and Mr. Chaifetz files this 
or mails this informal annual report to the surviving members. 

Q. Now, let me ask you this, sir: in the course of this discussion 
that you had with agent Hein, did agent Hein tell you that it would be better 
for Mr. Chaifetz if you said that this Eisenhower transaction was a sale 
rather than a loan? A. I don't think Mr. Hein saidit. Ithink Mr. Smith- 
son suggested it. 

Q. And was that at this conference you had with Mr. Smithson 
in his office? A. Yes, sir. 

MR. AHERN: I think that is all. 

REDIRECT EXAMINATION 

BY MR, SMITHSON: 

Q. Atthe time you conferred with me, agent McIntyre wasn't 
present at any time during that time, isn't that true? A. No, sir, he 
was present. 

Q. Isn't.it true, sir, when I talked with you I talked to you in the 
witness room and there were two colored ladies waiting in there to talk 
to another assistant and agent Hein and I talked to you and not agent 
Mcintyre? A. No, sir, the two colored ladies came in later. You sat 
on the table and spoke to me and Mr. Hein sat on my right and Mr. McIntyre 
sat on the left hand corner of the same room. 

Q. Isn't that where the colored lady was sitting, on the left hand 
corner, one of the colored ladies? A. They came in later and took two 
seats beside the table. 
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Q. Let me ask you this, sir: it was not stated to you by me, was 
it not, that you should testify any particular way, but was it not put to you 
this way: was it not said to you by me that instead of 42 items of unreported 
income that there would be an additional 38 more if this were reported as a 
loan because each of the interest items and the pro rata proportion of the 


return per capita would be an unreported item of income? |Isn't that what 
I said to you? A. No, sir. 
Q. You deny that? A. Absolutely. 
MR. SMITHSON: For the record may I submit that is all of the 
cross examination of this witness, and I will denominate it)/as such. 
MR. AHERN: I don't think he should make a remark like that. 
THE COURT: I did not catch it. Come to the bench. 
(At the bench:) 
THE COURT: What was that remark? 
MR. SMITHSON: I said the word "cross examination" and I 
admitted inferentially -- I said "I do denominate it as such."" I know I 
should not have -- 
THE COURT: You haven't any right to denominate or designate 
it as cross examination. 
MR. SMITHSON: In view of the assertion against me if your Honor 
cares to hear the testimony at any time I stand ready and willing to put on 
Mr. Hein. 
THE COURT: I don't care to hear it. 
MR. LAUGHLIN: Here is the thing, Mr. Smithson; You opened 
it up and put yourself smack dab in the case. 
THE COURT: It is not proper for the prosecutor to take the stand. 
MR. LAUGHLIN: However -- 
THE COURT: I will ask that the jury disregard this last statement 
characterizing the examination as cross examination. 
MR. LAUGHLIN: Your Honor, if we have to cross examine Mr. 
Smithson I think it should be at the very end of the case. 


MR. SMITHSON: If you would like to you can do it at any time. 
* * * * * 
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(In open Court. ) 
THE COURT: Members of the jury, this last statement made by 
Mr. Smithson should be disregarded characterizing the examination as 
cross examination. You will disregard that statement. 
* * * * 
Washington, D. C. 
October 20, 1959 


* * * * 


MR. SMITHSON: (At the Bench) 

* * * * * 

Now, going to the next item, on the net worth, beginning last 
Wednesday the Government discovered, and I was present and it occurred 
last Wednesday, through the records of the District Title Company and 
others, that there is an asset not listed on the 1955 proposed table, which 
involves a note of one Alice Hart, and that particular asset was purchased 
by Mr. Chaifetz from the Alert Engineering Company and it was handled 
through the District Title Company, and the records of, I believe it is, 
the National Bank of Washington show where he had that particular note for 
collection. 

Accordingly, I have advised counsel, and I wanted to advise the 
Court that this proposed net worth, consolidated net worth statement 
there, would be amended for 1955 in that there would be evidence adduced 
that is not disclosed thereon, and that before any such statement would be 
offered by the Government that would be changed to reflect that. 

THE COURT: You mean make out new statements? 

MR. SMITHSON: That is correct. 

THE COURT: How much is that note? 

MR. SMITHSON: $1200 is the face value. 

MR. AHERN: Your Honor, with respect to that we would object 
to the amending of the net worth statement. This is not a civil case 
where amendments can be freely granted. 


Many months ago we received the net worth that the Government 
stated they were going to use against this defendant. The defendant's got 
a right to rely on that. He shouldn't be faced at the trial -- 
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THE COURT: Was that received pursuant to a motion, or how? 


* * * * * 
MR. SMITHSON: Counsel, I think it will show that Mr. Pierson 
gave it to you in a conference. There was no motion filed, |so far as I 


know, or was served any paper on. 
MR. AHERN: I think, Your Honor, what it was, we filed first 
a motion to find out what the theory was. Then they said net worth. 


THE COURT: Do you have your witness here this morning on 
that? 

MR. SMITHSON: Yes. It wouldn't be any witness that hasn't been 
identified. 

THE COURT: The witness is going to testify to something else 
in the statement? 

MR. SMITHSON: That is correct, as to the year 1955. 

THE COURT: The only reason I asked is that I thought I might 
have at least a little while for reflection on the point. 

MR. SMITHSON: The reason for this is this, Your! Honor: 
Following the Lloyd decision, which they rely on, Your Honor will recallfrom 

reading Lloyd that particular document was offered/in before there 
was any testimony going to show the basis for it. 

* * * * * 

THE COURT: The jury doesn't know about this chart so there is 
no harm done as far as the jury. The only question is whether the defense 
has any right to complain because they were not advised of|this beforehand. 

That is the only thing. 

MR. SMITHSON: I could not have advised them, Your Honor, on 
my oath as an officer of this Court. I didn't learn of this until Wednesday. 

THE COURT: You have your objection in the record. 

MR. AHERN: Yes. Well, Your Honor, I would like to -- I would 
like to put in the record the date that we received the net worth statement, 
if I may do that. 

THE COURT: That is all right. 

MR. SMITHSON: Certainly. Counsel, we can -- 
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THE COURT: Mr. Ahern, maybe Mr. Smithson will agree to that. 

MR. SMITHSON: I believe that the best stipulation that we can say 
is that this document, the net worth, was received by Mr. Ahern and 
Mr. Laughlin through the office of Mr. Pierson, the U. S. Attorney in 
Baltimore, prior to this case being transferred to this District. I think 
that fixes the time. 

MR. LAUGHLIN: However, Your Honor, I would like to say this: 
I would like to ask Mr. Smithson when the file came over here, when the 
case was transferred, did the complete file from Baltimore come over? 

MR. SMITHSON: What, sir? 

MR. LAUGHLIN: Did the complete file from Baltimore come over? 

So much time has intervened, Your Honor, since this indictment, 
it is my recollection that we either filed a motion orihad prepared a motion, 
and I believe a statement was made, I think to Judge Watkins, at the time 
this defendant was arraigned, there would be no necessity for action on 
the motion if Mr. Pierson would voluntarily. So I think that had almost 
the effect, Your Honor, of getting my motion. Is that your recollection? 

MR. AHERN: I want to double check on that.: 

MR. SMITHSON: As I say, I was not present, I would have no 
knowledge of that. 

MR. LAUGHLIN: It could be I got confused with another case, but 


that is my recollection. It seems there was a conference between Mr. 


Pierson and Mr. Ahern and all of us. 
. THE COURT: Of course, the file would reflect. 

MR. AHERN: I think the file is here, the Baltimore pleadings 
are in the file. I think they will reflect that we filed'a motion for a bill 
of particulars asking what their theory was, and they said it was net 
worth, in response. 

THE COURT: Well, that is all right. 

MR. AHERN: Predicated on that, they turned their net worth 
over to us. 

THE COURT: Did the motion ask for -- 


MR. AHERN: I have to check, I don't know. 
* *x * * 
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MR. AHERN: There is another point I think we ought to take up 
while we are here, because Mr. Smithson indicated he might reach it 
Sometime today. If and when he gets to the point, Your H mor, on the 
Specific item involving the Steinem transaction, which he aes es 
as a bribe, which we say is not a bribe, that we want to be|heard fully 
before he goes into that transaction because it would appear from the theory 
of his trial brief that he would attempt to turn it into a bribe trial and we 
want all the circumstances brought out, Your Honor, before he gets into 
that testimony, because I think it would be readily apparent that this is 
a conclusion which the agents have placed upon the transaction, and that 
the testimony ought only to be limited as to whether the item was included 
and as to whether the deduction was a proper one. 
THE COURT: Well, I think that would be true at the outset, but 
unless you claim in opposition to the item or as a defense to the item 
that -- let's assume it was $2, 000 the Government claims. Your position 
is that he acted as an intermediary for $1, 000 or a messenger, in turning 
it over, and the Government then takes the position that it has a right to 
show that this was a bribe, an illicit, illegal transaction, Ae he had 
gotten the money, the entire $2, 000, that he, himself, decided 
to pay $1,000 asa bribe. I think, then, the Government would be in a 
position to show that. 
MR. AHERN: Well, then I think that may be true, Your Honor, 
but then I think -- 
THE COURT: I do not know what the facts are, Iam/just reading 
between the lines on that. 
MR. AHERN: Right. Well, I agree with Your Honor's reasoning, 
but my only point is, with respect to that reasoning, the only way I think, 
Your Honor -- when you come to that transaction, the jury should be 
excluded. 
THE COURT: I will be glad to hear you before you open up that 
problem. 
MR. SMITHSON: Yes, Your Honor, provided it is understood, 


however -- let's put it this way: Is counsel charging or objecting to the 
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proffer of the evidence because it refers to any other offense? Is that 
any basis of your challenge in that regard? 

MR. AHERN: That is, of course, one of them. 

MR. SMITHSON: That is all I want to know, if it is. 

MR. AHERN: We claim, of course, it is not, but that you should 
not, by innuendo, ‘try to get the question of a bribe in front of the jury. 

MR. SMITHSON: It is not for the question of a trial on bribery, 

because I wanted to have the necessary authorities for the Court 
to advise him where evidence of unreported income, even though illegal 
acts is brought out, that that is admissible to show income. 

THE COURT: I do not see any motion for inspection of documents. 
This was made here? 

MR. SMITHSON: Yes, sir. 

MR. LAUGHLIN: I tell you what we will do, Your Honor, sometime 
this morning we will search our file. 

THE COURT: Here is a motion for inspection of the charts. Here 
is a motion made by the defendant for the inspection of the chart. 

MR. SMITHSON: Is that filed in Baltimore, Your Honor? 

THE COURT: Filed here. 

MR. SMITHSON: You see, Your Honor, that was for -- if lam 
not mistaken, that was your motion for the specific items. 

THE COURT: Oh, this was -- 

MR. AHERN: When this motion was heard, Mr. Smithson made 
the argument -- 4 transcript will reflect -- that we had been supplied 
with a net worth statement from Baltimore. 

THE COURT: Yes, the first point is all charts and diagrams which 
the Government relies on to show net worth. 

MR. SMITHSON: That's right, and I advised the Court at that time 
that the net worth statement had been given. 

THE COURT: Yes. 

MR. SMITHSON: But, as I Say, it was the net worth statement 
so far as I knew, up to last Wednesday. 

THE COURT: My hunch is that I have discretion to do this, to 


grant you permission. But, as a practical proposition, it would seem to 
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me, with the substantial amount that you claim and the difference in the 
assets, you would not want to take a chance on another $1500 item that 
might prejudice the Government's case. 

MR. SMITHSON: No, Your Honor, that is a possibility for 
consideration, but you have also this: You have the consi eration, Your 
Honor, that the defense has alleged not $60, 000 but $96, cb 
a growth during each of these years. Part of that growth may be attri- 


net worth and 


butable to such unreported items as that. And, therefore, |if they produce 
proof on that theory, then the Government would have to show that this was 
discovered as an unreported item, unreported net worth asset. 
THE COURT: I really do not get your point. 
MR. SMITHSON: If they grow for the year 1955 and they show 
growth, then I think we ought to show that part of the growth was unreported, 
on the issue of willfulness, the attempt to evade. 
MR. AHERN: That doesn't answer His Honor's question. 
MR. SMITHSON: I think it does because he says why am I taking 
a chance on a $1200 item. That is the face amount of the note. The issue, 
one of the issues under this transaction, is willfulness and the attempt 
to evade. 
MR. AHERN: Of course, Your Honor -- 
THE COURT: Well, I understand that is one of the issues, but 
I am still wondering why. 
MR. SMITHSON: Let's put it this way -- 
THE COURT: There is some point to the fact, it does bother 
me a little bit, the fact where a defendant is furnished a net worth state- 
ment which is presumably the theory upon which the Government relies 
and carefully prepared its case, that during the trial the defendant should 
be confronted with a new item not included in it. , 
MR. SMITHSON: Let me put this to the Court: The \Court will 
also instruct, at the appropriate time, under the language of other cases, 
that it is not incumbent upon the Government to prove each and every item 


or to prove with exactitude the items stated. 
THE COURT: Of course there will be a proper instruction on that, 
but that still does not go to this question whether a defendant is prejudiced 
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if the Court permitted you to do that now. You come tomorrow, you ; 


435 might find another item, the next day you might find another 
item, and there might serious prejudice result. We do not want to have 
_to try this case over again. 
* * * 
NORMAN A. BOMZE 
* * * 
‘REDIRECT EXAMINATION - (Continued) 
BY MR. SMITHSON: 
2 * * * * 

Q. Further going to the transaction -- let's put it this way -- 
to the subpoena which was served on you and with direction to the year 
1955, have you, in answer to that subpoena, sir, brought in the records 
of your particular corporation, the F. & B. Restaurant Corporation, of 
which you are the treasurer, I believe, relative to the fees paid Abraham 

| Chaifetz for 1955? A. Yes, sir, I have. 

Q. And Iwill ask you, sir, if from your own records there you 
can determine the total fees paid to Mr. Chaifetz for 1955? A. I would 
have to take the time out to total these, Mr. a a I don't have a 
total. i 

Q. Tell me, sir, do you recall furnishing an affidavit after 
that examination had been done wherein you set forth that amount? 

A. Yes, sir. 

Q. Do you recall that? A. Yes, sir. 

Q. May I have the portion of your work papers which you have 
brought in on your records in that regard, sir? A. Yes, sir. 

(The witness handed documents to Mr. Smithson. ) 

MR, SMITHSON: Your Honor, may this be marked Government 
Exhibit 27-A, B, andC, this will be 27-A, 27-B and 27-C for identifi- 
cation? 


(Documents referred to were marked 
| Government Exhibits 27-A, 27-B and 
3 27-C for identification. ) 


MR. LAUGHLIN: Your Honor, which is 26?) 


115 

MR. SMITHSON: Twenty-six was yesterday. 

MR. LAUGHLIN: Oh, I am sorry. 

(Thereupon, the exhibits were tendered to Mr. 
and Mr. Ahern by Mr. Smithson. ) 

BY MR. SMITHSON: 

Q. Now, sir, showing to you for the moment, Government 
Exhibit 27-A, B and C, and particularly with reference to|Exhibit C, 
what is C? A. C is an affidavit that I made at the request of Special 
Agent McIntyre on the 27th of March, pertaining to the total amount of 
fees that the F. & B. Restaurant Incorporated paid to Mr.| Chaifetz 
from January 1 -- no, let me see -- during the period January 24, '55 
through December 16, '55. 

Q. Now, sir, the figure that is reflected there, is that correct? 
A. I don't believe it is, sir, no, sir. 

Q. And didn't you, sir, on last Wednesday -- 

MR. SMITHSON: The Government claims surprise. 

BY MR. SMITHSON: 

Q. Didn't you, on last Wednesday, acquaint me with the fact 

that that was a correct figure? A. I think it was correct for 
one amount of $300, Mr. Smithson. 


Q. Iam not asking you that, Mr. Bomze. Did you not tell me 
that on last Wednesday, I believe it was, that the figure reflected thereon 
of $2925 was correct for the fees which you or your organization paid 
Mr. Chaifetz for that year? A. I think I said it was correct, less $300. 

Q. Now, sir, that $300 item, let's look at Government Exhibit 
27-B, and on the face of it, sir, this item here which refers to $300 and 


this writing is whose writing? A. Which? 
Q. The writing making up that worksheet, whose writing is 
that? A. The writing making up the worksheet is the handwriting of 
Mr. Silbert. 
Q. And he is your accountant, isn't he? A. Thatjis correct. 
Q. He is a certified public accountant, is he not? A. He is, sir. 
Q. And does it not appear on that, sir, writing: Fees for Chaifetz, 


$300 for July? A. The writing that says fees for July is not Mr. Silbert's. 
* * * * * 


116 

Q. Doesiit not appear thereon, on that worksheet, that there is 
a fee item for July of $300 payable to Mr. Chaifetz? 

MR. AHERN: Your Honor, I want to note for the record an 
objection here that I do not think that the elements of surprise are 
present, that he is cross-examining his own witness, and may the 
record reflect that ? 

THE COURT: All right. He may answer the question. 

THE WITNESS: The worksheet is an extract -- 

MR. SMITHSON: The witness is not answering the question. 

THE COURT: The question is whether it appears on that record 
that this item is for attorney's fees. 

THE WITNESS: No, sir. 

MR. SMITHSON: May we come to the bench and may the witness 
be excused? 

(At the bench. ) 

MR. SMITHSON: I submit to the Court the document identified 
from his records. I call the Court, or invite the Court's 
attention to the heading, which is Fees Paid. I call the Court's attention 
to that which says, "Fees for July, '55, an item of $300."" The witness 
was asked if it does not appear thereon and he has answered, no, sir. 

Does the Court see it? 

THE COURT: Well, what do you want me to do about it? 

MR. SMITHSON: I want you to permit me the widest latitude of 
examination of the witness. I declare him hostile -- 

THE COURT: I think there is justification for that. You claimed 
surprise. I have ruled on that already. 

MR. AHERN: May we have an objection to that? 

THE COURT: Oh, certainly. 

(In open court:) 

MR. SMITHSON: May this be marked for identification Government 

Exhibit 27-D? 


(Document referred to was marked 
Government Exhibit 27-D for 
identification. ) 


(Thereupon, the exhibit was handed to Mr. Laughlin and 
Mr. Ahern by Mr. Smithson.) 
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BY MR. SMITHSON: 


Q. Now, Mr. Bomze, showing you again your work papers, 27-B, 

does there not appear under the date here of June 15, the statement, Fees 
441 for July, '55? <A. Yes, sir. 

Q. Does it not have a figure here and over here reflected $300? 
A. Yes, sir, it has a check number, 402, and the amount of| $300; right. 

Q. So it did appear in there that fees were payable under this 
prepared document to Mr. Chaifetz of $300 for July of 1955|from your 
statement there, is that right? A. This document is -- 

Q. Does it appear or doesn't it, sir? 

MR. AHERN: I object. I think the witness ought to be allowed 
to respond to the question. 

THE COURT: He isn't responding to the question. 

THE WITNESS: There is writing in here that says Fees for July, 
"55, yes, sir. 

BY MR. SMITHSON: 

Q. That's right. Although you have previously stated that it did 


not appear thereon, isn't that correct? A. I said it did not appear as a 
fee. I didn't say it didn't state it. 


Q. Well now, sir, there is a further item on here: not a fee, 
in crayon, written in there, is that right? A. Yes, sir. 
Q. Tell me, sir, do you recall on Wednesday talking jwith me? 
442 A. Yes, sir. 
Q. And do you recall, sir, being shown by me and by/Mr. Hein 
a photostat of that document? A. Yes, sir. 
Q. I show you, sir, Government Exhibit 27-D. I will|ask you if 
that isn't the photostat that you were shown? A. Correct; yes, sir. 
Q. That photostat doesn't have this little notation: Not a fee, 
added to it, is that right? A. Correct, it does not. 
Q. You added it, isn't that right? A. I did not add it. 
Q. Who did you give this document to then? A. I showed it to 
Mr. Chaifetz. 
Q. Isee. Tell me, sir, did you bring check 402 with) you? 
A. Yes, sir. (The witness handed a check to Mr. Smithson.) 
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Q. Have you a photostat of this, sir? A. No, sir. 
MR. SMITHSON: Your Honor, may this item be marked as 
Government Exhibit 27-E for identification? 


(The document referred to was marked 
Government Exhibit No. 27-E for 
identification. ) 


Q. For the record, sir, I show you 27-E for identification. What 
is it? A. It is a check written by me, drawn on F. & B. Restaurant, 
Special account, dated June 15, 1955, made payable to Abraham Chaifetz, 
in the amount of $300. 

Q. Allright, sir. Now, as the statement was prepared by Mr. 
Silbert for you to reflect the fees paid to Mr. Chaifetz, the total as pre- 
pared by that accountant was $2925, is that correct? A. That was the 
total, yes, sir. 

Q. And it is your statement, sir, that the comment in crayon: 
Not a fee, was not added by you? A. It was not, no, sir. 

MR. SMITHSON: Your Honor, at this time the Government is 
going to offer 27, Exhibit 27-A through E. 

THE COURT: Any objection? 

MR. AHERN: Your Honor, I would only ask that you defer the 
admission until after the cross-examination on these exhibits. 

* * * * * 
RECROSS-EXAMINATION 
BY MR. AHERN: 
* * * * * 
446 Q. And now I will ask you, how is that item listed on Government's 
27-B for identification? A. It is listed as a check drawn, check No. 402, 


drawn on June 15th in the amount of $300. 
* * * *x * 


447 Q. Now, directing your attention to the entry on June 15th, 


referring to the item of check No. 402 in the amount of $300, you will 
notice that the item says, Fees for July of 1955, with a question mark 
after it. Does it not so reflect? A. Yes, sir. 


119 
Q. Now, did Agent Hein or did Mr Smithson question you as to why 


that question mark was on the exhibit? A. No, sir. 
Q. Was there any discussion at all as to what the significance was 


of that question mark? A. Yes, sir. 

Q. Will you tell us what that was? A. I told Mr. Smithson that I 
didn't recall this notation, Fees for July '55, with the question mark. It 
was unfamiliar to me. The handwriting was unfamiliar to me. I told him 
that the rest of the sheet was made up by Mr. Silbert, I recognized his hand- 
writing , I recognized his numerals. But I did not know this particular hand- 
writing and I didn't recall it. And Mr. Smithson -- I guess he more or less 
agreed it was not the handwriting -- 

MR. SMITHSON: I believe the witness’ conclusion can be stricken, 
Your Honor. 

THE COURT: Yes. Just what he said. 

BY MR. AHERN: 

Q. What he said, Mr. Witness, not what you conclude. What, if 
anything, did Mr. Smithson say about the question mark? A. I don't recall 
him saying anything about it. Mr. Hein looked at it and he said it was not 
his handwriting. I don't recall Mr. Smithson saying anything about the hand- 
writing. 

Q. Did Hein deny it was his handwriting? A. I believe he said it 
was not his. 

Q. Now, sir, I will show you -- well, now, showing you 27-E for 
identification, which was the check issued on June 15, 1955, I will ask you, 
first, is that -- do you have your ledgers with you? A. They are in evidence. 

Q. They are what? A. They are in evidence. They were introduced 
in evidence, the ledger sheets. 

Q. Now, sir, I would like you to take your ledger sheets and will 
you look into them and tell me whether Government's No. 27-E for identi- 
fication is put in your ledger as a legal fee to Mr. Chaifetz? A. No, sir. 

Q. And, if not, what column is it putin? A. Itis under a column 
with no heading. It is just no heading. Itis extended to a column with $300 
and there is no heading on that particular column. 
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Q. Now, with respect to other payments that were made to 
Mr. Chaifetz, under what column are they included? A. They all fall 
under the legal and audit column. 

Q. And from those records, will you read off the entries to 
Mr. Chaifetz, the legal fees that were paid to Mr. Chaifetz? A. At what 
point do you want me to start, all the way through? 

Q. In other words, you have the whole year there, is that correct? 
A. Yes, sir; from January '55 you want to start? 

Q. Well,; let me ask you this, and maybe we can shorten it: 

When Mr. Smithson asked you whether you had made a compilation of 
all the legal fees that were paid to Mr. Chaifetz, he showed you Govern- 
ment's Exhibit No. 27 for identification, did he not? A. Yes, sir. 

Q. 27, I should specify, C for identification, is that right? 

A. Yes, sir. 

Q. And the sum listed -- incidentally, 27-C for identification, 
how was that prepared? Who prepared that, first? Who prepared this 
affidavit for you to sign as to how much you had paid Mr. Chaifetz? 

A. Mr. Hein typed it on a typewriter in my office. 

Q. Now, did Mr. Hein type that after he had looked at the books 
or records? A. (In order to simplify their investigation, they requested 
that Mr. Silbert prepare this extract, which he did. And I gave them this 
extract along with the ledger sheets and the canceled checks. And after 
examining these, they made up the affidavit and asked me if I would sign it. 

Q. All right. Now, after you signed it, did there come a time, 
after you signed it, that you later advised Agent Hein or Agent McIntyre -- 
first, let's confine it to Agent Hein and Agent McIntyre, then we will ask 
about Mr. Smithson. Agent Hein and Mr. McIntyre, that this figure of 
$2925 was off by this -- was in error to the extent of $300? A. Yes, sir. 

Q. When did you notify them of that? A. A few days after this. 

I don’t remember exactly how long after. 

Q. Did you call them on the phone, or was it a face-to-face contact? 

A. I called them on the phone and then they came to see me. Or, I asked 


them if they wanted me to come there, they said, no, they would come 


and see me. 
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Q. And, did Agent Hein indicate or state to you that he would 
prepare a new affidavit reflecting the true amount that you had paid 
Mr. Chaifetz for legal fees? A. We made another affidavit -- No, Iam 
wrong, that was in reference to the other matter. Iaminerror. We did 
not talk about the total of the fees. It was on another matter. My previous 
statement was wrong. 
Q. Isee. 
MR. AHERN: Would Your Honor indulge me for a moment? 
(Brief pause. ) 
THE COURT: So that the Court will understand what this witness 
meant, do you mean you did not call the agent several days later? 
THE WITNESS: Not on this matter, sir. Iaminerror. It was 
on another matter. 
THE COURT: I see. 
BY MR. AHERN: 
Q. Let me get at it this way, sir: After you had signed Government's 
No. 27-C for identification, when was the first time, if any, that you 
apprised Agent Hein or Agent McIntyre, if you did, that it was in error 
in the amount stated? A. I think the first time that I apprised him of 
it was this last Wednesday. 
Q. And that was the conference in which Agent Hein, Agent 
Mcintyre and Mr. Smithson were present, is that right? A. That's 
correct. 
Q. Now, coming back to the actual execution of this affidavit, 
you state that this affidavit was typed up by Agent Hein, is that right ? 
A. Yes, sir. 
Q. Did he take the oath also; did he take your oath or did you go 
and get an impartial notary in the building? A. I don't think it was as 
formal as all that. No, Mr. McIntyre took the oath. He signed it and 
swore to my signature, the statement. 
Q. In other words, the special agent that was with him had you 
put up your hand and swear to the affidavit, is that it? A. | I don't -- 
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Q. Or did he do that? A. I don't remember that I put my hand 
up and swore. 

Q. Isee. Now, when you conferred with Agent Hein and McIntyre 
and Mr. Smithson in Mr. Smithson's office and you apprised them of the 

fact that this $300 item, as distinguished from the other payments 
to Mr. Chaifetz, was not a fee, were there any other items that were 
discussed by you with respect to payments to Mr. Chaifetz which were 
not fees, or was it just related to that one item? A. The discussion on 
the fee was only related to this one item. 

Q. Now,) you say that -- where is the photostat? Do you have 
the photostat there, Mr. Witness? Showing you Government's Exhibit 
No. 27 for identification, your testimony has been that Agent Hein denied 
that he put the question mark after that entry of June 15th in the amount 
of $300, is that right? 

MR. SMITHSON: I believe the witness is being inadvertently 
misquoted. The witness’ testimony was that Agent Hein said he did not 
make the writing: Fees for July. 

BY MR. AHERN: 

Q. Is that your testimony, Mr. Witness? A. That is correct, sir. 

Q. Let me ask you this: Was Agent Hein questioned as to whether 
he had put the question mark on that line next to: Fees for July '55? 

A. I don't recall it, sir. 
Q. Well, let me ask you this: Did McIntyre make any response 


as to whether he had put the question mark on that entry as to whether 


454 that particular item was a fee as distinguished from the other 

payments to Mr. Chaifetz? A. No, sir. 

Q. You don't recall any discussion of who put that question mark 
on the paper, is that right? A. The only discussion was that I said that 
I did not recall -- I do not recognize this handwriting nor the question 
mark. That was all that I said. And Mr. Hein examined it to determine 
if it was his handwriting. He said it was not his handwriting. I believe 
that is all that was said about the handwriting. 

MR. AHERN: Will Your Honor indulge me a moment? 

(Brief pause. ) 
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BY MR. AHERN: 


Q. Now, Mr. Bomze, with respect to your arrangements with 
Mr. Chaifetz for legal fees, what was your arrangement in terms of pay- 
ments to Mr. Chaifetz for legal fees when your organization first 
commenced? A. Well, we paid him $75 a week through this period, up 
until -- I think this went through -- this went through June, and then we 
commenced in September it dropped to $50 a week. 
Q. Now, sir, isn't it a fact that your organization at or about 
the time that you hired Mr. Chaifetz had purchased the Crescent Cafe, 
is that correct? A. That's correct, sir. 
Q. And there were a number of bills and debts outstanding in 
the Crescent Cafe, were there not? A. That is correct. 
Q. And isn't it a fact that certain moneys other than the $75 a 
week that you were paying Mr. Chaifetz for legal fees were turned over 
to Mr. Chaifetz to pay these various debts of this business that you had 
purchased? Isn't that right? A. That's correct. 
Q. Now, with respect to check No. 402, which is Government's 


27-E for identification, that sum was turned over to Mr. Chaifetz to pay 


a debt, was it not? 
A. My best recollection is that it was, yes, sir. 
Q. Now, I will ask you to take the ledger sheet that you have in 
front of you, for all the years in question. A. Yes, sir. 
Q. And I will direct your specific attention to the following dates: 
Will you look at February 28th -- I will ask you to look at [March 21st, 
1955. Do you get that entry? A. Yes, sir. 
Q. Did you give him, on that date, a check for $15, check No. 186? 
A. Yes, sir. 
Q. Was that afee? A. No, sir. 
Q. I will ask you to look at May 16, 1955, check No. 367, in the 
amount of $50. Do you have that entry? A. What was the check number? 
Q. Check No. 367. A. On May 15th? 
Q. May 16th. A. $50, yes, sir. 
Q. Was that a fee? A. No, sir. 
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Q. Asa matter of fact, that was to settle a Sullivan Business 
Systems, is that right? A. Correct. 
Q. And do you have it so entered on your ledger there? A. Yes, 


Q. Read what your entry says. A. It says, May 16th, check to 
Abraham Chaifetz for $50, for Sullivan Business Systems, extended to 
the end column. 

Q. Now, let's come down to the item under present consideration. 
The one of June 15th, check No. 402 in the amount of $300. A. Yes, sir. 

Q. Is that in the same column as these other items that you have 
just readtous? A. Yes, that is. It's on the end column, not under 
legal and audit. 

Q. Now, do you know what that was for? Do you know what the 
$300 was for that was turned over to Mr. Chaifetz? A. I don't recall 
exactly what it was for, no, sir. From the record it would indicate that 
it was -- 

MR. SMITHSON: Objection if the witness does not know. 

THE COURT: If you don't recall -- 

THE WITNESS: I personally do not recall, sir. 

MR. AHERN: Your Honor, I would now ask that he read what 
the record indicates. 

THE COURT: The record speaks for itself, counsel. 

MR. AHERN: May I ask him to read the record entry? 

THE COURT: His own conclusion as to the record, I do not 
think -- he may read it. 

BY MR. AHERN: 

Q. Would you read what the record indicates? 

MR. SMITHSON: I object to that. 

THE COURT: Not what it indicates, but what it says. 

MR. AHERN: What it says. 

MR. SMITHSON: As of that date, may it please the Cour. 

THE COURT: All right. 

THE WITNESS: The ledger sheet reads that a check was drawn 01 

458 ° June 15, 1955, made payable to Mr. Abraham Chaifetz in the amount of 
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$300, and it is extended across the sheet to the last 
over which there is no heading. 

BY MR. AHERN: 

Q. Isee. Now, let me ask you this, sir: This check, like the 
other checks that I have previously mentioned to you, were not put in 
the column, were they, where your $75 checks were put in payment of 
legal fees to Mr. Chaifetz? A. No, sir. 

Q. Now, I will ask you to look at June 8, 1955, check No. 393. 
A. Yes, sir. 

Q. Do you find a check there in the amount of $25 was made payable 
to Mr. Chaifetz? A. Yes, sir. 

Q. Was that afee? A. No, sir. 

Q. What was that for, if you can tell from your record? A. The 
record indicates it was for office expense. 

Q. Now, I am interested in the check on June 8th, check No. 393 
in the amount of $25. Do you have that? A. Yes, sir. 

Q. Is there any entry there with respect to Austin Nichols, 
check No. 393? A. No, sir, check No. 393 is in the amount of $25 

and the record indicates that it was for office expense. 

* * * * * 
(At the bench:) 

MR. LAUGHLIN: Your Honor, I want to make a correction. I 
looked in my file. Apparently, we didn't file the motion, but I found this 
correspondence in here. Just about the time of this indictment, Mr. 
Chaifetz -- and I thought this would help you in your ruling +- wrote a 
letter to Mr. Pierson, and he said this: 

"In the meanwhile" -- he was without counsel -- "I would love 

to receive the net worth computation showing the assets which 

the Government claims I owned 12-21-50 and the 52 specific 
items, " and so on and so on. 

Then Mr. Hargrove, and, Your Honor, he is an Assistant United 
States Attorney who had the handling of the case, he says this to him: 

"You have requested copies of the net worth computations for 
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the years,'51, '52 and'53. We do not object to furnishing 

this information to you and will do so as soon as the 

necessary copies are made available." 

Of course, as to the specific items, he refused to do that. 

THE COURT: When you Say, as to the specific items -- 

MR. LAUGHLIN: He made a request that he also be given a list 
of the specific items and they took the view that the policy of the Revenue 
Service -- 

THE COURT: What specific items? 

MR. LAUGHLIN: Omitted income. 

THE COURT: I see. 

MR. SMITHSON: That is what this item is, also. 

MR. LAUGHLIN: So, Your Honor, it was undoubtedly -- 

THE COURT: It can be shown as an unreported item, of course, 
but as to whether to include it in the net worth statement, that is what 
you are requesting now. 

MR. SMITHSON: Yes, sir. And the reason for it is, it would 
be an incorrect way of reporting it and showing it to this jury to show it 
only as income from the purchase of the note and not to show the capital 
asset increase by virtue of it. 

THE COURT: Was this after indictment? 

MR. LAUGHLIN: This was after the indictment. Of course, we 

relied on that. 

THE COURT: What was the date of that letter? 

MR. LAUGHLIN: Your Honor, his letter was January 18, '58. 
Iam assuming that is as the file reflects. It must have been that time 
because Mr. Hargrove then replied January 20, 1958. 

THE COURT: You do not know the date the statement was turned 
over by Pierson? 

MR. AHERN: Yes, the letter from Pierson, we have that. 

THE COURT: The date the statement was turned over? 

MR. AHERN: Yes, I have that. 

THE COURT: What was that date? 
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MR. LAUGHLIN: Your Honor, I think that explains why we didn't 
file a formal motion. 
MR. SMITHSON: I might state further, counsel, that when this net 
worth was prepared, Your Honor, that was prepared prior to April of '57. 
MR. LAUGHLIN: Show that to His Honor. 
MR. AHERN: Mailed to us on January 28, mailed ito Mr. Chaifetz 
on January 28, 1958, net worth attached. 
THE COURT: All right. 
(A brief recess was taken. ) 
* * * 
(In open Court:) 
BY MR. AHERN: 
Q. Mr. Witness, about that item I questioned you |at the recess, 
I believe I was questioning you about June the 8th, 1955. Now, I will 
show you both Government's 27b for identification and 27d)for identifi- 
cation which is the photostat thereof, and I will ask you whether the name 
Austin Nichols appears alongside that entry of June the 8th, 1955, with 
a payment of $25? A. Yes, sir. 
Q. Now, what is Austin Nichols? A. That is a wholesale liquor 
company doing business in the District of Columbia. 
Q. And, Mr. Witness, I will ask you isn't it a fact that payment 
of $25 reflected on June 8th, 1955 to Mr. Chaifetz was in payment on 
the Austin Nichols account? A. That's correct. 
Q. And that item therefore was not a fee, isn't that right? 
A. No, sir, it was not. 
Q. Now, I will put 27a for identification in front of you which 
is the ledger sheet and I will first ask you to backtrack and go to 
January 24th, 1955 and look for check number 40 in the amount of 
$100 to Mr. Chaifetz. A. Yes, sir. 
Q. Now, I will ask you, is that listed in the fee column? 
A. No, sir. 
Q. Will you tell me what the entry is with respect|to the payment 
of that $100? A. It is under a column indicated corporation-organization 
expense, $100. 
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Q. Now, do you have an independent knowledge about the circum- 
stances about that corporation-organization? A. That was the actual 


cost for making up the necessary papers to form the District of Columbia 


corporation. 

Q. You were reimbursing Mr. Chaifetz, were you not, for 
expenditures he made in organizing the corporation? A. That's correct. 

Q. And,| that therefore, was not listed in your fee column in 
your ledger, is that correct? A. That's correct. 

Q. Now, sir, I will ask you to look first -- you may put that 
down for a moment. I will ask you to look at Government's 27b and d 
for identification and I will ask you to look at a payment of $15 to Mr. 
Chaifetz on June the 23rd. Do you find that entry? A. Yes, sir. 

Q. Andis there any notation as to what that was for? A. Yes, sir. 

Q. Whatidoes it say? A. It says "office expense, " and then it 
is extended with'a further explanation, "court costs versus Brown and 
West." 

Q. Now,’ first of all I will ask you, Mr. Witness, you were 
reading, were you not, from 27d for identification, which is the photo- 
stat, is that correct? A. Correct. 

Q. Now, can you tell me how 27 for identification came into 
being? How did/that come into being? A. This was a photostat made by 
Mr. Hein and Mr. Mcintyre of the worksheet that I gave them prepared 
by Mr. Silbert. 

Q. Is that the 27b for identification? A. 27b is the original 
worksheet. 

Q. Now,) with respect to 27d then, which was the photostat 
that Hein and McIntyre made, alongside the entry showing the payment 
of $15 to Mr. Chaifetz for court costs, in Brown versus West, do you 
know any of the circumstances of the case Brown versus West? A. It 
was F and B -- I think it was Crescent Cafe versus Brown and West. 
Brown and West is a wholesale meat house. We filed suit against 
Brown and West and Mr. Chaifetz represented us. 

Q. Was that payment of $15. to reimburse him for the court 
costs incident thereto? A. That's correct. 
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Q. Is that why it was not listed in your ledger sheet in the fee 
column? A. That's correct. 
Q. Now, sir, I will direct your attention again to 27, I will confine 
it to the photostat that agent Hein and McIntyre got, to 27d| for identification, 
and I will direct your attention to November 10th, 1955, a|check in the 
amount of $38. Do you find that? A. Yes, sir. 
Q. Made payable to Mr. Chaifetz. Now, is there any entry on 
that line as to what that payment was for? A. Yes, sir. 
Q. What does it say? A. It was a change in corporate name 
expense, $38. 
Q. Now, can you tell his Honor and the jury whether you have any 
independent knowledge of the circumstances about that changing in the name 
of the corporation? A. Yes, sir. We changed the name of the corporation 
which was a District of Columbia corporation and Mr. Chaifetz handled 
the matter for us, and costs for such a change of name, the expense 
attached thereto was $38. 
Q. Now, was that $38. that was made payable to Mr. Chaifetz 


paid to him to reimburse for the expenses he incurred in doing that ? 
A. Mr. Chaifetz paid for the expenses and we reimbursed him. 
Q. Is that why it was not listed as a fee in your ledger books? 


A. That's correct. 
Q. Now, in this conference that you had with agent Hein, Mr. 
Mcintyre and Mr. Smithson, did they question you on these items I have 
just questioned you about and as to whether they should be|subtracted from 
the fees, the total fees that you originally signed of 2925 that was made 
payable to Mr. Chaifetz or any questions directed to you about those items 
that were not fees? A. No, sir. 
Q. Were you questioned by either Mr. Smithson or Hein or McIntyre 
about the entries on Government's 27d and b other than the $300 item which 
reflected payments that were not fees? A. I don't recall being questioned, 
no, sir, in that regard. 
Q. Mr. Witness, with respect to this total that is contained in 
Government's 27c for identification of payments to Mr. Chaifetz in the 
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amount of 2925.00, do you know where they got that figure or how they 
arrived at it? A. They totaled the figures on this worksheet. 
Q. And when you say they totaled them, Mr. Bomze, did they 
total them in your presence? A. No. 
Q. And referring to 27d for identification, was this tape that 


was contained therein, was that part of the exhibit when it was 


shown to you by Mr. Smithson and agent Hein in his room on Wednesday? 
A. I believe it was. Idon't recall. I think it was part of it, yes, sir. 

Q. Now, sir, with respect to this exhibit number 27 for identifi- 
cation I will ask ‘you isn't it a fact -- please follow the exhibit -- that the 
hundred dollar item that I questioned you about on January 24th for 
organization expenses, that that was included as a fee, was it not, in 
arriving at the total sum of 2925.00? A. If this adding machine tape 
follows all these figures it would so indicate. I have not checked them. 

Q. Would you check and see whether it does? 

(Pause. ) 

A. Yes, sir, this hundred dollar item is part of the total. 

Q. And I will ask you, sir, looking at that exhibit, whether the 
$300. item, Government's number 27e for identification is not included 
in the total? A., Yes, sir, that is part of the total, too. 

* * * * 

BY MR. AHERN: 

Q. Now, you were asked earlier, Mr. Witness, about this 
Eisenhower transaction. You recall that? A. Yes. 

Q. Isn'tiit a fact that with respect to the loan that you have testified 
that Mr. Chaifetz in 1956 paid the balance due on the loan to the Potomac 
Investment Association in the amount of $922. 81? 

MR. SMITHSON: This is objected to. 1956 is not attacked here. 
We are concerned with whether it was an asset or loan as of the close 
of 1955. The witness has testified that it was a loan and under that basis 
it is not subject to any further testimony that might dispute that. That is 
what it is at the present time. 

THE COURT: He may answer the question. 
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THE WITNESS: I'm afraid I don't remember the question. 
THE COURT: The reporter may read the questian. 
(The reporter read the question. ) 
THE WITNESS: That is correct. 
MR. AHERN: That is all I have. 
FURTHER REDIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. The note was sold back to him, is that your testimony? 
A. He paid off the debt, sir. 
Q. So then during that period of time that the loan was outstanding 
all of the interest paid to the credit of the association was credited to him, 
is that your testimony? A. The interest that accrued to the first mortgage 
was credited to the association, correct. 
Q. To the debt of the defendant to the association? A. It was 
applied to the income of the association. I don't think we characterized 
it as being on his debt or on the mortgage. 
Q. But he received credit for it on the loan, isn't that correct? 
A. He would have -- you can put it that way, yes. 
Q. That is correct, sir? Yesorno? A. Yes, that's correct. 
Q. Now, with regard to these items you have mentioned, you have 
been asked about items $50 in May of 1955, $25, a $15 item, a 
$40 item, and a $38 item as being on that tabulation prepared by Mr. 
Silbert, I believe you were asked that by Mr. Ahern? A.| That's correct. 
Q. Were you not also told last Wednesday that those items were 
not included in the tabulation prepared as to the total fees received by 
the defendant? A. Those items that you listed were -- I was told they 
were not included, yes. 
Q. But particularly, Mr. Bomze, with regard to |that $300 item 
does not your records fail to show any payment during the month or for 
the period of July of 1955 except that $300? A. Mr. Chaifetz, you mean? 
Q. Yes, Mr. Chaifetz. A. The record. indicates a lapse in the 
payment, yes, sir. 
Q. Your fee agreement with him at that time was/$75 a week, is 
that correct? A. AsIrecall, yes, sir. 
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Q. And in fact, sir, it was not until August 26th that your fee 
arrangement dropped to $50, isn't that true? A. There was a lapse of 
time and then the fee reduced to $59 a week, yes, sir. 

Q. Tell me, sir, do you recall, because some time has passed 
since last Wednesday, that there was some discussion concerning the 

writing of fees for July of 1955 in our meeting? A. Yes, sir. 

Q. And was it not said by you at that time, "Well, I recognize 
that ‘July’, that 'J’ as the way I write it. It looks like my writing." 

A. I think I said it could be my writing. That is right. 
* * * * 

BY MR. SMITHSON: 

Q. As you have stated, these items here of'the $40 is this 
particular check, and where you see this particular matter here under 
date of January 24th, you have this entry, do you not, "Abe Chaifetz, 
organizational expense, check number 40 for $100". Is that correct? 
A. Yes, sir. 

Q. Now, what is the date of that, sir? A. January 24th, 1955. 


Q. All right, sir, and beginning this itemization of $75, is that 
correct? A. Yes. 


Q. And it goes through to this point here which is marked 15 and 
that is one of the items you were told at that meeting was not included, 
is that correct? 

MR. AHERN: You mean June 15th, don't you? 

MR. SMITHSON: No, the item is $15, check 186. 

THE WITNESS: That is correct. 

BY MR. SMITHSON: 

Q. So, there has been no inclusion with the possible exception of 
the fee of $100 at the beginning of any of those amounts as a fee to Mr. 
Chaifetz other than the $75 and the $50, with the one exception of $300, 
is that correct? The only one you threw out is that one-hundred dollar 
item in January, |is that correct? A. The one-hundred dollar item and 
the three-hundred dollar item. 

Q. The three-hundred dollar item, although from the papers of 
Mr. Silbert it is reported as fees for July of 1955 and it looks like or 
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could be your writing, is that correct? 

MR. AHERN: I object. That is arguing with the witness. 

THE COURT: Yes, I believe that is correct. 

MR. SMITHSON: Very well, your Honor. 

BY MR. SMITHSON: 

Q. You were asked particularly about the matter of this document 
which is known as Government's Exhibit number 27d, and) were you not 


likewise pointed out on this document furnished by you or lyour staff, sir, 
that these documents which are checked here, this particular check 
of $15 and this check here, sir, to settle the case I believe of Reeds 
Sullivan, check 367 for $50, and this item of Austin Nichols of 25 and this 
later item of office expense of 15, were not included in our tabulation, is 


that true? A. That's correct, sir. 
Q. And actually, sir, you were not likewise told it was not 
computed or included in our computation, this expense of/ 38 or for this 
exhibit as compared to the other one? A. That's correct. 
Q. And from your exhibit, sir, which is known as 27a, which are 
your ledger sheets, can you find in those ledger sheets for the period July 
1, July 8th, or any day during July, a fee paid of $75 to Mr. Chaifetz? 
A. Could I see them, please? 
Q. Surely. 
(Documents handed to the witness. ) 
MR. AHERN: Your Honor, I want to object again for the record 
and say that for every issue of surprise Mr. Smithson claimed forty-five 
minutes ago is not present now and his continual cross examination of 
his own witness is not proper under the rules. 
THE COURT: The record may indicate your objection. 
THE WITNESS: The dates were July 1 through -- 
BY MR. SMITHSON: 
Q. Any day during the month of July did you pay a $75 fee for 
attorney's fees to Abraham Chaifetz? A. No. 
MR. SMITHSON: I believe that is all I have of the witness at 


this time. 
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‘FURTHER RECROSS EXAMINATION 

BY MR. AHERN: 

Q. Now, Mr. Witness, the payments of $75 per week to Mr. 
Chaifetz commencing in January or February, as the case may be, 
terminated in June, did they not? There was a lapse beginning in June 
and resuming in August, is that correct? A. That's correct. 

Q. Isn't it a fact the reason for this lapse was that your 
association sold out the Cere's -- what was the name? A. The Crescent 
Cafe. 

Q. Yes. And later this association purchased Cere's? A. That's 
correct. 

Q. And that was some time late in August, was it not? A. It 
was later than August. 

Q. And in any event the reason you stopped paying Mr. Chaifetz 
this $75 a week from June until it resumed again in late August is there 


was no business for him to do, is that correct? A. That's correct. 


Q. When you got the new business you resumed on a $50 basis 
a week rather than $75 a week? A. That's correct. 

MR. AHERN: That is all. 

FURTHER REDIRECT EEESENA TION 

BY MR. SMITHSON: 

Q. Idirect your attention, if you will, to your entry to approxi- 
mately August 17th, 1955. A. Could I see the yellow sheet, please? 

(Document handed to the witness. ) 

Q. You don't have this particular record here? A. You didn't 
ask me to come this far with the record. 

Q. Didn't I ask you to bring the records for 1955? A. Well, 
you did, but they are not here. 

Q. You didn't: bring them? A. I don't have after July here, Mr. 
Smithson. I don't have them with me. 

Q. Was there not a fee paid on August 17th of $75 to Mr. Chaifetz? 
A. Yes. 

Q. So you did pay him $75 again after the July fees of $300 or 
whatever it was, is that correct? A. Yes, sir. 

MR. SMITHSON: That is all. 


135 
FURTHER RECROSS EXAMINATION 

BY MR. AHERN: 

Q. Now, showing you 27b for identification and directing your 
attention to the fee that Mr. Smithson just asked you about, the payment 
of $75 on August 17th, I will ask you for what period of time or for what 
was that compensation paid, for what period of time for Mr. Chaifetz's 
services? A. It was paid for the week of July 6th. 


Q. In other words, that sum was due and owing to him for work 
he had completed up to the sale, is that right? A. That is what the 
record indicates. That is my best recollection. 

Q. Is that your best recollection as to why that was paid? 


A. Yes, sir. 
FURTHER REDIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. In addition you paid him $300 in that check 402, is that 
correct? A. I made a check out to him for $300. 
Q. Now, let's look at this particular exhibit here, Mr. Bomze, 
this particular exhibit you were just shown known as 27b for identification, 
has a notation here which I will ask you, is that in the same or different 
ink from the rest of the writing? A. Different ink. 
Q. And, sir, going to 27d which is the instrument shown to you 
last Wednesday, and again with reference to the figure of August 17th, 
$75, is there anything added there such as appears here for 4-7-55? 
A. No, sir. 
Q. Is this the same document you gave to Mr. Chaifetz after 
you conferred with me regarding this July fee? A. Yes, it is. 
MR. SMITHSON: That is all. The Government offers these. 
FURTHER RECROSS EXAMINATION 
BY MR, AHERN: 
Q. With respect to that entry, Mr. Witness, when] you were at 
this conference with agent Hein and Mr. Smithson and Mr.| McIntyre did 
they ask you what this payment of $75 was on August 17th, |as to what it 
was for and what time period it covered? A. No, sir. 
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Q. In other words, they didn't ask you any questions about that 
entry, is that it? A. Ithink I said it was a fee. I don't believe we 
discussed the time period. 

Q. Did they ask you -- let me ask you this -- when you were at 
this conference did they show you the Government's number 27b for 
identification which is the yellow sheet? A. Yes, sir. 

Q. Did they ask you what the notation in ink alongside the $75, 
7-6-55, what was the significance of that date? A. I was not asked. 

MR. AHERN: I think that is all. 

FURTHER REDIRECT EXAMINATION 

BY MR. SMITHSON: 

Q. Mr. Bomze, we didn't have that yellow sheet at the time we 
referred, did we? We had only the photostat, isn't that correct? 

A. That's correct. 

Q. Because you brought in, did you not, sir, 27b which is the 
original worksheet? A. That's correct. 

Q. That was not present last Wednesday? A. That's correct. 

MR. SMITHSON: That is all. 

‘FURTHER RECROSS EXAMINATION 

BY MR. AHERN: 

Q. Of course, Mr. Bomze, you brought in whatever records 
Mr. Smithson told you to bring at any time, haven't you? A. Yes, sir. 

MR. AHERN: That is all. 

(Witness was excused. ) 

THE COURT: The Government has offered 27a, b, c and d. 
Is there any objection? 

MR. AHERN: No. 

THE COURT: They may be received. 

* * * * * 

THE COURT: Members of the jury, we will adjourn now until 2:30 
today instead of the customary time and the Court wishes to suggest to 
the jury that even though I may not repeat this precautionary instruction 
that I gave you atthe outset and have given you since that each recess and 
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adjournment you should constantly keep that in mind, that you are not 
to discuss this case with any person whomsoever until you come into 
the jury room. 


We will adjourn until 2:30. 
* * 


* * * 

LEONARD KLIEGMAN 

* * * 

DIRECT EXAMINATION 
BY MR. SMITHSON: 


* * ok * * 
Q. Mr. Kliegman, directing your attention to the year of 1951, 
what was your business at that time? A. I was operating a gas station 
and cab company. 
* * * * * 
Q. Now, the person that you had business relations|with, Mr. 
Chaifetz, is he present here in court? A. Yes, sir. 
* * * * bd 
Q. What was the business relationship that you had with Mr. 
Chaifetz regarding these taxicabs? A. Mr. Chaifetz had ten taxicabs 
of the company which were his but run by the K & K Service. 
* * * * * 
Q. Tell me, sir, all-in-all, how much money was invested by 
Mr. Chaifetz, to your best recollection, in these ten taxicabs? 
A. Honestly, I don't remember the exact amount. 
Q. Irealize you might not remember the exact; your best 


recollection, sir. A. I'd say somewhere in the neighborhood between 
two thousand and four thousand dollars. Somewhere in that area. 
* * * * * 


CROSS-EXAMINATION 


BY MR. AHERN: 
Q. Now, Mr. Witness, you were asked by Mr. Smithson about 


the initial investment of Mr. Chaifetz in the ten cabs. Let me see if I 
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can refresh your recollection as to the cost of those cabs. Isn't it a 
fact, sir, that in the purchase of the ten cabs by Mr. Chaifetz a $300 
down payment was made on each cab and a $100, or a little more, was made 


on each cab to equip it with the running lights and the necessary lettering 
to operate on the streets; so that there was approximately a little over 
$400 invested in each cab by Mr. Chaifetz; isn't that'the fact? A. To 
the best of my knowledge, yes, sir, that is correct. 

Q. And so, the initial investment of Mr. Chaifetz, in these ten 
cabs, was somewhat over $4,000, isn't that right? A. I don't believe 
it went over, but it is possible, yes, sir. 

All right. In any event, it would be a mathematical computation 
of ten times the three hundred plus one hundred that I have just referred 
to, isn't that right? A. Yes, sir. 

Q. Now, that covered the initial investment of Mr. Chaifetz in 
the year 1951 in these cabs, isn't that right? A. Yes, sir. 

Q. Now, as I understood your testimony on direct, how many 
cabs did you have? A. Five. 

Q. And Mr. Chaifetz hadten. Now, isn't it a fact, sir, that not 
long after you got, operating, cab No. 6 was wrecked, a cab belonging 
to Mr. Chaifetz? A. Yes, sir. 

Q. Andisn't it a fact, further, that in order to replace cab No. 6, 
Mr. Chaifetz purchased another cab, cab No. 15, for cash, and put 
cab No. 15 on theistreets? Isn't that right? A. I believe that is 
correct, sir. 

Q. And isn't it a fact that that investment by Mr. Chaifetz, in 
cab No. 15, was in excess of $2,000? A. I don't remember, sir. 

Q. In other words, it is your testimony you have no independent 
recollection of what the additional investment was by Mr. Chaifetz in 
cab No. 15? A. Idonot remember, no, sir. 

Q. Well, can you give us your best estimate as to what it was? 
A. No, sir, I couldn't even give you an estimate on that. I just don't 
remember it, sir. 

Q. Let me ask you this: You do know, sir, do you not, that 
cab No. 15, which was the new cab that Mr. Chaifetz purchased, it 
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was a brand new cab, wasn't it? A. Yes, sir. 
Q. Now, can you tell us -- By the way, are you in the used car 
business now? A. Yes, sir. 
Q. Well, projecting yourself back to 1951, what was the cost of a 
brand new cab that would be put on the streets in the District of Columbia? 
What would it cost to purchase one and put one in operating condition? A. 
I don’t have the slightest idea, sir. I have no way of knowing} 
MR. AHERN? Your Honor, I think that concludes the| cross. 
REDIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. Let me ask you just one question, Mr. Kliegman. Do 
you know, of your own knowledge, whether or not this cab No. 6, which 
you said was wrecked, was covered by insurance? A. I believe, toa 
degree, it was, yes, sir. 

MR. SMITHSON: That is all. 


* * * * * 


MR. SMITHSON: I believe, Your Honor, that we are getting 


into a field which is removed from a net worth concept. Whether or 


not there is an appreciation or increase in value, has nothing to do with 
the net worth of the particular house unless it was sold and therefore 
achieved a capital gain. If there is an issue of improvements, that, 
of course, will be brought out by either Mr. Laughlin or some other 
other witness. Certainly, that does not change the cost, which is the 
item on the net worth. 
MR. LAUGHLIN: I might say, as to the last question, I will 
withdraw that, Your Honor. 


* * 
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CARROLL L. ANDERSON 
sd * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Your name, Mr. Anderson, your fullname? A. Carroll L. 
Anderson. 


Q. And your business or occupation, sir? A. Manager for 


Hessick Incorporated. 
* * * * * 

Q. Directing your attention, sir, to the year 1954, I will ask you 
if you had occasion to do any work on premises 532 Cedar Street, for 
Mr. Abraham Chaifetz? A. Our records indicate that we did, yes. 

Q. Have you those records with you, sir? A. I left them with 
you. 

Q. And those are the records that you gave to me on what date? 
A. Last Wednesday. 

* ae * * * 

Q. Mr. Anderson, I show you, and return to you, your original 
records and show you Government Exhibits 30-A and B, which purport 
to be photostats. I will ask you to examine it and state exactly what 
these documents 30-A and 30-B are. A. This is our copy of the work 
order from which we make up the statement that is sent to the customer. 

Q. All right, sir. Now, by "we," you mean Hessick & Company, 
is that correct? A. That is right. 

Q. And that particular item is, looking at the photostat, is 30-A, 
is that correct? A. This one here? 

Q. Yes, sir. A. Yes, sir. 

Q. And the customer's name? A. Sir? 

Q. What is the customer's name reflected from the document? 
A. Abraham Chaifetz. 

Q. And the address? A. Southern Building, Washington, D.C. 

Q. And iticalled for what particular type of service or installation? 
A. To install a 2'75-gallon fuel oil tank. 
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Q. Andthe cost, sir? A. $65 plus tax. 

Q. Allright, sir. And I show you Government Exhibit 30-B 
for identification, which purports to be a photostat copy of the original 
document there. What is it? A. This is the ledger card which, of 
course, would -- 

Q. Would you keep your voice up, sir? A. -- which would 
record all transactions. 

Q. Does that refer, sir, to the matter of the date of February 5, 
1954, the installation of the 275-gallon oil tank? A. It does. 

Q. Now, does that reflect, sir, whether or not payment was 
received from the billed person, Mr. Abraham Chaifetz, for that item? 
A. Payment was received and posted on March 15, the same year. 

Q. March15, 1954? A. That is right. 

Q. Now, tell me, sir, this address is indicated as the Southern 
Building, is that correct? A. That was the office address. 

Q. Allright, sir. A. Or, rather, the billing address. 

Q. Now, tell me, sir, do you have any record which would 
indicate where that particular work was performed? A. At the time the 
work was done, small slips were given the serviceman to take with him, 
showing the address where the work was to be done. 

Q. Allright, sir. A. That, apparently, has been misplaced 
since we were called upon to furnish records several years ago. 

* * * * * 
BY MR. SMITHSON: 

Q. I show you, sir, Government Exhibit 30-C for identification. 


I will ask you to examine this particular document and state what this 
document is. Not what it says, but what is this document? A. That is 


a copy of our invoice. 
Q. That is a copy of your invoice, sir? A. Yes. 
Q. Andis that a copy of -- is this invoice, or copy of this type 

of invoice, regularly kept and issued by your concern? A, No, this copy 

would, apparently, have been made up on the date shown, August 8, '56. 
Q. Allright, sir. Do you know, sir, whether or not request 

was made in August of 1956 to furnish to the Internal Revenue Service 
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a copy of the work allegedly performed on that document? A. I can recall 
that something came up. I cannot recall the particulars of it, no, sir. 

Q. Allright, sir. I will ask you to examine, sir, this particular 
document and make a comparison between 30-C for identification, 30-A 
and B, and state whether or not it relates to the same transaction? 

A. Yes, it does. 

Q. Now, tell me, sir, is there, on 30-C for identification, a 
designation of where the job was performed? A. Yes, sir. 

Q. And do not answer this until there may be heard an objection. 
Does that, sir, reflect a street address, other than the address named 
in the billing? . 

MR. AHERN: I object, Your Honor. May we come to the bench 
on this exhibit ? 

THE COURT: All right. 

(At the bench:) 
MR. SMITHSON: Here, Your Honor. 
MR. AHERN: Your Honor, this exhibit was made up, it is not 


a record kept in the usual course of business. It was made up at the 


request of the Revenue Service. As it so happens, as we will be able to 
develop, this oil heater was not installed at the address that is indicated 
thereon. 

Now, the witness testified originally that the only record he has in 
the company that shows where this work was done was on a slip given to 
a delivery man, which has been misplaced. 

When this|was made up at the request of the Revenue Service, 
they apparently just typed at the bottom the address of Mr. Chaifetz, 
where he lived. 

The jury will get the inference that that heater was put on out 

there. And sinte this witness says the only original record that 
would show where the work is done is not available, they should not be 
allowed to introduce an exhibit which gives an erroneous impression to 
the jury. 

THE COURT: You say this address was typed here (indicating) ? 
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MR. AHERN: That is his home address. But that isn't where 
the work was done. 

He has testified that the only record that they keep that shows 
where the work is done is unavailabie. 

MR. SMITHSON: Of course, Your Honor, the witness testified 
that they were destroyed, those particular route slips. He has testified 
it is the same transaction, that the only time you would get a description 
of where it was to be performed would be on that particular little route 
slip, which is no longer available. 

THE COURT: Who made this record here? 

MR. SMITHSON: Hessick & Company, and supplied it to the 
Internal Revenue Service. 

THE COURT: Where did they make this record from? 

MR. SMITHSON: They made it, Your Honor, from this particular 
document, plus the utilization -- 

THE COURT: You say from this particular document -- 

MR. SMITHSON: From these, plus the use of this little route 
slip, or whatever they call it, which he has testified have now been 

destroyed. 

THE COURT: Well, who made it up from the route|slip? How 
does he know about this? 

MR. SMITHSON: Because he recognizes this as a particular 
invoice. He is the manager of the association. 

THE COURT: He recognizes this as an invoice, but how do we 
know this was made up from the route slip? 

MR. SMITHSON: Possibly I have not covered that point. I will 
ask him if that address, or the description of the job, where that could 
have been obtained, either from the invoice -- 

THE COURT: No, that is not what I have in mind. I have in mind, 
Mr. Smithson, who made up this record from the route slip? 

MR. SMITHSON: Oh. Well, Ithink, Your Honor, on the question 
of the identity of the individual, that that isn't required in the idea of 


the regular course of business, books in the regular course of business. 
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THE COURT: I want to be sure we have something other than 
completely hearsay testimony here. 

MR. SMITHSON: Well, of course, Your Honor, the testimony is 
the identification of the job. If it is normal to make up these particular 
statements in response to this request and is performed in the regular 
course of business -- 

THE COURT: When was this made up? 

MR. SMITHSON: In August of '56. 

THE COURT: By whom? 

MR. SMITHSON: By some employee of Hessick. 

THE COURT: Well, he hasn't testified to that, has he? 

MR. SMITHSON: Yes, he says it was made, he remembers some- 


thing be requested of them and it was made and submitted to Internal 
Revenue Service. 


THE COURT: Well, that is pretty general. 
MR. SMITHSON: Yes, I agree. 
THE COURT: I mean, that is not specific enough. He has got to 


show just exactly where it was made from. 
MR. SMITHSON: All right, Your Honor. Let me cover this a 
little further. 
THE COURT: I think you better have further foundation on it. 
MR. SMITHSON: All right, Your Honor. 
(In open court:) 
BY MR. SMITHSON: 
Q. Mr. Anderson, showing you again Government Exhibit 30-C 
for identification, which is this invoice, and 30-A and B, which you have 
* previously examined and testified to. From what source was the material 
contained on Government Exhibit 30-C derived in August of '56 when this 
matter was given to the Internal Revenue Service? A. Well, apparently 
510 at that time there were -- 


MR. AHERN: I object to "apparently". He either knows or he 
doesn't know. 


THE COURT: We do not want any speculation on it. The direct 
question is, from what source was that made, if you know. 
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THE WITNESS: I could not swear definitely as to |any definite 
action in 1956, no, sir. 

BY MR. SMITHSON: 

Q. Now, were you employed there, sir, in 1956? A. Yes, sir. 

Q. Now, these records, sir, have been in your custody since 1954, 
that is, 30-A and B? A. That is right. 

Q. Now, this particular document, sir, is this a|regular billing 
form or invoice form: A. That is our invoice form. 

Q. Thatis 30-C? A. Yes, sir. 

Q. Now, is there any other source available to your business, 
sir, to your knowledge, other than the items 30-A and 30-B, plus this 
little route slip you have previously described, which could form the 
source of information contained in 30-C ? A. There is nothing else in 
our records, no, sir. 

Q. Now, sir, this particular description of where this work was 
performed, does that appear on Exhibits 30-A or 30-B? [A. At that time 
it was not our practice to do that, no, sir. 

Q. Now, this particular route slip or job slip, which was given 
to the mechanic, how long were those records kept, sir, as a rule? 

A. They should be kept for a period of time, eight or ten! years. 

Q. Allright, sir. Has a check been made, sir, to determine 
whether, in regard to the work specified on 30-A and B, there is presently 
available such a worksheet for the mechanic? A. We could not find the 
particular route slip, no, sir. 

Q. Other than the particular route slip, sir, and these -- which 
is unavailable -- and the documents known as 30-A and 30-B, is there 


any other known source to you of the description which appears on 30-C 
where this work was performed? A. No, sir, there is not. 
MR. SMITHSON: Then I submit -- 
THE COURT: Does it appear who made out this document? 
MR. SMITHSON: No, Your Honor. 
THE COURT: Then you have to find that out. 
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BY MR. SMITHSON: 

Q. Can you tell me, sir, from this document, which is Exhibit 
30-C for identification, who actually prepared it? A. No; it would be one 
of our bookkeepers. 

Q. One of your bookkeepers, sir? A. That's right. 

Q. How many bookkeepers do you have? A. Well, I will say, 
machine operators. We have one girl that would keep records on, we 


will say, fuel oil, and another girl that would keep records on coal, and 


another one keep records on air conditioning. 

Q. Now, with regard to the type of work which is performed on 
30-C or stated to have been performed on 30-C, sir, could the employee, 
whoever it was -- well, I think we have covered that. Strike that for a 
moment. 

This work, sir, which is specified thereon, that is, the installa- 
tion of this particular item, and the check in payment thereon, does that 
conform, sir, with the items 30-A and B? A. Does the work performed? 

Q. That is right, not only the work but the date of payment thereon. 
A. They are identical. 

Q. Now, what would be the name of the individuals who could have 
prepared this, sir? A. My recollection is there was a young lady, no 
longer in our employ, that, at that time, handled the machine operating 
on -- 

MR. AHERN: Your Honor, could he keep his voice up? 

THE COURT: Can you keep your voice up, please? 

THE WITNESS: Iam sorry. To the best of my recollection, 
the girl that did the oil bookkeeping at that time is no longer in our employ. 

BY MR, SMITHSON: 

Q. Do you recall her name, even? A. I can get it from the records. 

Q. All right, sir. And, in that regard, could you, sir, state 
whether or not there had to be an order given by someone in authority 
for that young lady to have prepared 30-C for the delivery to the Internal 
Revenue Service? A. Oh, yes. 

Q. All right. And, could that have been you or someone else? 

A. Well, it could have been someone else. 
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Q. Could it have been you, sir? A. It could have been me, yes, 


Q. Would it have to be someone who was superior to her, in the 
company? A. Oh, yes. 
Q. Would she have the authority, sir, to make this|up and 
distribute it without such authority? A. No, indeed. 

MR. SMITHSON: I submit, Your Honor, that that is sufficient. 

THE COURT: Do I understand that Exhibit C is that! the invoice, 
the yellow invoice? 

MR. SMITHSON: It is the yellow invoice. 

THE COURT: Is that C? 

MR. SMITHSON: Yes, Your Honor. 

THE COURT: Do I understand that the only record from which the 
exhibit could have been made up has been destroyed? Is that right ? 

THE WITNESS: Destroyed or lost, yes. 

THE COURT: Or lost. 

THE WITNESS: At that time our Service Department was remote 
from our office, which meant bringing the route slip or on order over 
to the office. 

THE COURT: Very well. 

Are you offering the exhibit ? 

MR. SMITHSON: I offer 30-A, B and C, Your Honor. 

THE COURT: Do you wish to examine? 

MR. AHERN: Would you, Your Honor, defer ruling on this until 
I cross-examine with respect to it? 

THE COURT: Certainly. 

CROSS-EXAMINATION 
BY MR. AHERN: 

Q. Mr. Witness, you, yourself, do not know where this oil -- 
what is it, a hot water heater? A. No, it is a fuel oil tank. 

Q. It is a fuel oil tank. You do not know where it was installed, 
do you, yourself? A. No, sir. 

Q. Now, showing you Government's 30-A for identification, what 
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do you say 30-A for identification is? A. Thatisa description of the 
work that was done, the party's name and his billing address. 

Q. And that is a form that you keep at Hessick, Incorporated, 
is that right? A. That is right. 

Q. Now, the name of the person for whom you did the work was 
Abraham Chaifetz, isn't that right? A. That is right. 

Q. And it lists the address at the Southern Building, right? 

A. That is right. 
Q. Now, of course, this hot water heater -- 
MR. SMITHSON: Oil tank. 
BY MR. AHERN: 

Q. Fuel oil tank, you didn't install that in the Southern Building, 
did you? A. No, sir. 

Q. You don't know whether you did or you didn't? A. I know 
that we didn't. 

Q. All right. Now, I will show you -- before I show you Govern- 
ment Exhibit No. 30 for identification, let me ask you, sir, the only 
record that reflects where, in fact, this fuel oil tank was installed is 
the route slip, isn't that right? A. It was at that time, yes, sir. 

Q. That is what we are talking about, sir. A. Yes. 

Q. When was that fuel oil tank installed? A. Fifth of February 
"54. 

Q. And on the 5th of February, 1954, you kept a route slip and 
that route slip would show where the workmen installed this fuel tank, 
isn't that right? A. That's right. 

Q. Now, I will ask you, sir, isn't it a fact that this fuel oil 
tank was installed at 600 Whittier Street, Northwest? A. Not to my 
knowledge, it isn't. 

Q. Now, sir, when this exhibit was made up for the Internal 


Revenue Service, Government's No. 30 for identification -- 
MR. SMITHSON: 30-C, counsel. 
MR. AHERN: 30-C for identification. Thank you, Mr. Smithson. 
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BY MR. AHERN: 

Q. Government's Exhibit 30-C for identification, that was made 

up at the request of the Internal Revenue Service, right? A} Yes, sir. 
Q. And, of course, that was in August of 1956, isn't that right? 

A. That is right. 
Q. Now, let me ask you this, sir: Was that request made orally 


by Agent Hein to you or -- I mean, face-to-face or over the telephone, 
if you can recall? A. I cannot recall, no,. sir. 
Q. Well now, let me -- had you finished your answer, sir? 
A. Yes. 
Q. When that request was made to give you this billing, of 
course your records that you had available was the original of 30-A, 
isn't that right, the original of 30-A? A. That is right. 
Q. And, of course, that reflected the name of Mr. Chaifetz 
and the Southern Building, isn't that right? A. That is right. 
Q. And the only record that you would have teh in August 
of 1956, to show actually where this fuel tank was installed,| was the 
route slip, isn't that right? A. That is right. 
Q. But you didn't have the route slip, did you? A. |When? 
Q. In August of '56? A. We would have had to have had it to 
list the address on the copy that we sent to the Internal Revenue. 
Q. That is what I want to ask you, sir. In order to get the address 
where the work was done, you would have had to have got the route slip 
to find the true address where the tank was installed, isn't that right? 
A. That is right. 
Q. Now, you don't know, yourself, do you, sir, whether the 
individual who made this slip up actually had the route slip before him, 
or just put Mr. Chaifetz' home address on the slip? You don't know 
that, do you? A. I don't recall definitely seeing them hold it in their 
hand, no, sir. 
Q. Now, let me ask you this: When did you first find that the 
route slip was missing? A. When we received the subpoena to bring 


our records on this case. 
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Q. Well now, when was that, sir? A. Well, what was the date 
of the first one, last May, wasn't it? 

Q. All right. Now, let me ask you this: That would have been May 
of this year, is that it? A. That is right. 

Q. Were you, yourself, interviewed by Agent Hein at the Hessick 
Company concerning this fuel tank and its installation? A. No, sir. 

Q. Do you know the name of the individual at Hessick's who was 
interviewed, if one was interviewed? A. No, sir. 

* * * * * 

Q. Now, I will show you Defendant's No. 5 for identification. 

I will just ask you, can you identify that check? A. Well, it is a check 
made out to Hessick. 

Q. In what amount? A. $65.97, dated March 11, 1954. 

Q. And I will address your attention to the back of the check, 
and is there any notation on the back of the check? A. Yes, it says: 

For installation of fuel tank at 600 Whittier Street, Northwest 
on February 4, 1954, in full, for Mrs. Frances Haley. 

Q. All right. Now, Mr. Witness, I'd like to ask you this -- 

MR. SMITHSON: May I see the item, counsel? 

MR. AHERN: Yes, sorry. 

(The exhibit was handed to Mr. Smithson by Mr. Ahern.) 
BY MR. AHERN: 

Q. You said that when you got this subpoena back in May you 
weren't able to find the route slip. You do not know how long that route 
slip was missing, do you? A. No, sir. 

Q. And you do not know who the individual is who made up 
Government's 30-C for identification, do you? A. Not definitely, no, 
sir, I do not. 

Q. Well, can you narrow it down to one or two people? A. Oh, it 
could be one of four or five people. 

Q. And are they available? Are they at Hessick's? A. No. 

Q. You mean, none of the four or five are available? A. There 
is one there. 
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And what is his name? A. It is a girl. 


What is her name? A. Mrs. Rothgeb. 
And her first name? A. Eva. 


So, therefore, sir, you are not in a position to Say whether 


this individual had the route slip before him when this was made out, other 
than the fact that you say it has an address on it? A. That is right. 

Q. And you, yourself, have no personal knowledge|as to whether, 
in fact, this tank was actually installed at 600 Whittier Street and not at 
Cedar Street? A. No, sir. 


* * 


BY MR. AHERN: 
* * * * pe 

Q. And I assume you do not know the workmen, or do you know 
the workmen who actually put this tank in? A. No, there is no evidence 
on here what workman did the work. 

Q. Were you requested, by the Revenue Service, to find out who 
that man was, to find out where this tank was actually installed? A. Not 
that I can recall, no, sir. 

THE COURT: Is there any way of ascertaining who installed the 
tank ? 

THE WITNESS: Not with that other slip being missing, no, sir. 

* * * * * 

Q. Just one final question, sir. Do I understand that you have 
personal knowledge that in August of 1956, when the Revenue Service 
requested you to supply them with what records you had to show, number 
one, the cost of this tank, and, number two, where it was installed, do 
I understand that you have personal knowledge that at that time that slip 
was in existence, that route slip? A. No. I said before that I did not 
see whoever made up the copy of this bill to Mr. Chaifetz, did not see 
them personally do the work nor hold the route slip in their hand. 

Q. So, the only thing you are relying on, then, is the existence 
of the exhibits that are before you? A. That is right. 

Q. And, of course, Mr. Witness, if, in fact, the route slip 
was in existence in August of 1956, from which this exhibit was made 
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out, either you or a revenue agent could have readily ascertained 
where, in fact, the tank was installed, isn't that right? A. That 
is right. 
* * * 
REDIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. Iunderstand, sir, that you have stated, am I correct, that 
you first discovered the loss of the route slip in May of '597 A. That 
is right. 

* * * * * 

MR. SMITHSON: The Government submits that, therefore, 
30-C becomes admissible, Your Honor. 

MR. AHERN: Your Honor -- 

THE COURT: Step up. Bring that check with you. 

(At the bench:) 

THE COURT: Let me see that check. 

(The document was handed to the Court. ) 

THE COURT: Have you seen this? 

MR. SMITHSON: No, Your Honor, because you see, those are 
the defendant's. 

THE COURT: I understand, but take a look at that. 

MR. SMITHSON: I might state this to the Court, that I would not 
have included that as 532 Cedar Street if I had any knowledge of that. 

I might state further, a complete analysis of every check written by 
the defendant for at least one of these bank accounts of the defendant 
was undertaken by the agent, who will testify that the information, as ; 
I understand it, indicating this particular job, did not reflect that it was 
installed at 600 Whittier Place when he saw the records. 

THE COURT: I do not understand what that statement -- 

MR. SMITHSON: In other words, then, as I understand it, he 
saw the checkbooks of the defendant -- 

THE COURT: I know, but just because he says from his examina- 

tion of the check stubs -- his examination might be inaccurate. 


153 
Now, here is a check, apparently, a stub of a check, which has the 
address. Of course, we do not know when this was written. 

MR. AHERN: Of course, other than the defendant says it was 
written at the time the check was issued. But we are even going to 
produce, Your Honor, -- I can bring in Miss Haley. 

THE COURT: It seems to me that somebody could go down to 
both of these places, there is one type of oil tank -- 

MR. SMITHSON: There is no number on the tank. 

THE COURT: I am not talking about the number, [ am talking 
about the brand, the make. It would be a coincidence, indeed, if both 
the same brand were installed in both these addresses. 

MR. SMITHSON: May I say something to the Court? 

THE COURT: Yes. 

MR. SMITHSON: There is certainly no way the Government could 
have done it prior to the trial. 

THE COURT: You can do it now. 

MR. SMITHSON: Not unless the defendant took usin. We 
couldn't make a search on that particular issue. The same way, we 
couldn't compel him to produce these books. 

THE COURT: Are you willing to let him in? 

MR. AHERN: We are so confident on this we are willing to let 
him do that, Your Honor. 

THE COURT: You are willing to let them in both houses ? 

MR. AHERN: Absolutely. 

MR. SMITHSON: This check is $65. The item of that check is 
$65.97. 

THE COURT: How do you explain that? This is 65 and that is 
65.97. 

MR. AHERN: I would have to ask the defendant. I cannot give 
you an answer. But in response to your question, Iam most willing to 
do that. 


THE COURT: All I am concerned with now is, not |whether or 
not this was installed at the Whittier address or the other address. I 
cannot tell that, obviously. All I have to rule on now is the sufficiency 
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of the foundation to warrant me receiving these exhibits in evidence. 
And I wanted to be careful before I ruled on it that there wasn't a clear 
mistake on it. 
MR. SMITHSON: The further point is this, Your Honor: We 
establish it as of 532 Cedar, based on the best records available to 
us. Let me put this question to counsel: Does it matter one whit, 


counsel, where the blessed thing went, since he did buy it? 

MR. AHERN: Just to show inaccuracies, general sloppiness. 

THE COURT: Of course, you could still show that. 

MR. AHERN: I think that is important when they are trying to 
convict a man. 

THE COURT: Of course, you are entitled to show inaccuracy, 
but, I mean, it doesn't really make any substantial difference on -- 

MR. AHERN: -- on the terms of his assets, no. 

THE COURT: Well, I think I will receive the exhibits in evidence. 
There is a little discrepancy there and I am a little confused. 

MR. AHERN: I am going to ask him on that. 

MR. SMITHSON: Your Honor, then, for the record, may we 
have, in the presence of the jury, all three received? And the only 
thing that I would want to do is to read for the record that the job is 
described 532 Cedar Street. 

THE COURT: It is in evidence. 

MR, SMITHSON: All right, Your Honor. 

THE COURT: I have a committee meeting with Judge McGuire, 
so I will have to adjourn at this time. 

MR. AHERN: Your Honor, just for the record, may we obj ect 
to the admission of this exhibit? 

THE COURT: Yes. 

* * * * * 

MR. SMITHSON: Your Honor, the only particular point to be made 

by the Government is, Exhibit 30-C indicates the job was an installation 


of 532 Cedar Street, for Mr. Abraham Chaifetz. 
* * * * 


155 
October 21, 1959 
* * 


HOWARD T. MATHER 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Mr. Mather, would you give us your full name, 
Howard T. Mather. 
Q. And your occupation or profession? A. Iama 


sir? A. 


lawyer. 


Q. And, sir, were you or are you connected in any way, associ- 


ate or a member of the firm of Hamel, Park & Saunders? 
yes, from 1947 to August of '59. 

Q. And directing your attention, sir, specifically t 
February of 1951, were you so connected with the firm at t 
A. I was. 


A. Iwas, 


lo the date of 
hat time? 


Q. Tell me, sir, do you know, personally, or have you ever met 


the defendant, Abraham Chaifetz? A. Yes, sir. 
Q. And the occasion, sir? A. I have seen him in 


Q. Can you approximate the time or the date? A. 
that it was about January 11, 1949, perhaps, and two or three times 


after that, in the same month. 
MR. LAUGHLIN: Did you say '49? 
MR. SMITHSON: '49. 
THE WITNESS: '49. 
BY MR. SMITHSON: 
Q. Now, sir, did you have occasion to have any kn 


our offices. 
Yes, I believe 


owledge or 


participation in a payment to Mr. Chaifetz in 1951 of any moneys? A. 


Yes, sir. 
Q. And what was the occasion for that? A. It was 


his share of 


a fee paid to thefirm of Hamel, Park & Saunders for services rendered, 


legal services. 
Q. Isee. And the proportionate amount of that fee 


payable to 


Mr. Chaifetz, do you know how much thatwas? A. At what time? 
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Q. In i951. A. I believe there were two payments in 1951. 


Q. All right, sir. And the total of the fee paid to him? A. From 
what time? 
Q. In 1951. A. To be paid to him? 
Q. To Mr. Chaifetz, I should say. A. I think there were two 
payments of $333. 34 made in the year 1951. 
Q. Was there a payment, sir, in February of 1951 of that amount ? 
A. Of $333.34, yes. 
Q. Have you any item or instrument or check that so reflects 
that? A. Yes, sir. 
Q. May I have it? 
(The witness handed a check to Mr. Smithson. ) 
MR. SMITHSON: Would Your Honor indulge me? 
(Thereupon, the check was tendered to Mr. Laughlin and 
Mr. Ahern by Mr. Smithson. ) 
MR. SMITHSON: May this instrument be marked for identification 
as Government Exhibit 33, Your Honor, it being a photostat ? 


(Document referred to was marked 
Government Exhibit No. 33 for 
identification. ) 


BY MR. SMITHSON: 
Q. I show you, sir, -- Strike that. 
I return to you an original item, sir. I show you Govern- 


ment Exhibit 33 for identification, ask you to examine it and compare it 
with the item just returned. 
(Brief pause. ) 
Is it a true photostatic copy of the original, sir? A. Yes, sir, 


it is. 

Q. And what is the item known as that exhibit? A. Itisa 
check dated Fabruary 16, 1951, drawn on the Riggs National Bank by 
Hamel, Park & Saunders, signed by John Enrietto, one of the members 
of the firm, one of the partners, payable to Abraham Chaifetz in the 
amount of $333. 34. 
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Q. And do you recognize the signature of the maker -- I should 


say, the drawer of that check? A. Yes, sir, I do. 


Q. Is there an endorsement on that particular item? A. There 


548 


Q. And the endorsement, sir? A. "For Deposit to the Account 


of Abraham Chaifetz, Trustee." 
Q. Now, this, I believe, you have stated, sir, was 
is that correct? A. It was. It represents a division of fee 
Q. What was the particular case, if you can recall 


for a fee, 
Ss. 
? A. You 


mean the name of the client ? 
Q. Yes, sir. A. John Vanne. 
MR. SMITHSON: The Government offers Government Exhibit 


known as 33 for identification. 
THE COURT: Any objection ? 
MR. AHERN: No objection. 


THE COURT: Received. 
(Government Exhibit No. 33 hereto- 
fore marked for identification was 


received in evidence. ) 


MR. SMITHSON: I haven't anything else of this witness. May 


he be excused? I am sorry. 
THE COURT: Did I understand your testimony to be the total 


amount paid during 1951 was $333. 34? 
THE WITNESS: There was another check in addition to this one. 
MR. SMITHSON: This is, Your Honor, under the heading of 
specific items. 
THE COURT: I understand, but there is just one check -- 
MR. SMITHSON: Only one check does the Government maintain 


falls under that classification. 
THE COURT: I see. 
All right, you may examine. 
CROSS-EXAMINATION 
BY MR. AHERN: 
Q. What is your full name, sir? 
* * * 
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A. Howard T. Mather. 


Q. And this case that you have referred to, when did Mr. 
Chaifetz bring the case to you? A. I think it was January 11, 1949. 

Q. And did he tell you why he was bringing the case to you? A. 
Yes, sir. 

Q. What did he say? A. He said that he had a client that he 
wanted to bring in who was involved in a case which he didn't feel he was 
able to handle himself. 

Q. And that was a tax case involving tax, civil tax fraud, isn't 

that right? A. It was. 

Q. And I believe there was a special agent in on the case, was 
there not? A. Yes, I believe there was, yes. 

Q. And Mr. Chaifetz told you that he was not qualified to handle 
the case, isn’t that right? A. That is my recollection, yes. 

* * * * * 

Q. Government's 33 in evidence, that reflected the portion of 
the fee in 1951 that you gave back to Mr. Chaifetz for bringing the case 
in to your office and letting you handle the case, isn't that right? A. 
Yes. 


* 


NATHAN WALD 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Your name, sir, is Nathan Wald, is that correct? A. Yes. 


Q. Would you keep your voice up, Mr. Wald? I want each 


member of the jury, His Honor and the defendant and his counsel to 
hear you. 

Your occupation, Mr. Wald? A. I am an attorney. 

Q. And you have been licensed to practice in the District of 
Columbia for how long? A. Since 19 -- 

MR. LAUGHLIN: Your Honor, would you ask him to talk right 
into the microphone? 
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THE COURT: A little closer to the microphone, please. 
THE WITNESS: Since 1949. 
BY MR. SMITHSON: 
Q. And during part of that time, sir, were you associated with 
the defendant, Abraham Chaifetz ? A. I was. 
Q. For what period of time? A. For about a year. 
Q. Do you recall the date? A. It was at the end of 1950 and 
part of '51. 
555 Q. And was there any fee arrangement with you, sir, regarding 
that? A. Fee arrangement? 
Q. Yes. In other words, did Mr. Chaifetz pay you any salary 
or disburse any funds to you for your assistance to him? A. He paid 
me a stipend. 
Q. How much, sir, per month? A. About $50 a month. 
Q. $50 a month, sir? A. Yes, sir. 
Q. Was there another associate there at the same'time? A. 
Yes, there was. 
Q. Do you know his name? A. Yes, I do. 
Q. What is it? A. Seymour Korn. 
Q. Do you, of your own knowledge, know what the stipend was 
that was paid to him by Mr. Chaifetz? A. No, I do not. 
Q. Directing your attention to February of 1951, I believe you 
have stated you were associated with Mr. Chaifetz at that|time, is that 
correct? A. Yes, I was. 
556 Q. Now, did you have occasion, sir, to receive an item, a 
check, payable to Mr. Chaifetz in the sum of $333. 34 during that 
period? A. Will you repeat that question, please? 
Q. $333.34 check from Hamel, Park & Saunders, dated Feb- 
ruary of 1951, payable to Mr. Chaifetz, did you have occasion to receive 
it? A. I believe I did. 
Q. What is your best recollection, sir? A. Well, there was a 
period of time when Mr. Chaifetz was out of the city and I had instruc- 
tions from him if any checks were received in the mail, to deposit them 
in the bank account. 
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Q. And what bank account was that? A. It was an account in the 
Liberty National Bank. 

Q. All right, sir. I show you this item, sir, Government Exhibit 
33, which has been previously identified as a check of Hamel, Park & 
Saunders for $333.34, February 16, '51. I will ask you if you have seen 
that check before, sir? A. Yes, I have. 

Q. How do you identify it? A. How do I identify it? 

Q. Yes, sir. A. LIidentify it as a check made payable to the 
order of Abraham Chaifetz in the amount of $333.34 from Hamel, Park 
& Saunders. 

Q. Allright, sir. Now, directing your attention to the writing 
on the back, do you recognize that writing? A. Yes; there is an endorse- 
ment on the back, in my handwriting, 'tFor Deposit to the Account of 
Abraham Chaifetz, Trustee." 

Q. With regard to the endorsement, which appears thereon, 
Abraham Chaifetz, and the characterization, Trustee, was that part of 


your instructions, or not? A. Well, this was the account, the name of 
the account in the bank. : 


Q. Allright, sir. I will show you, likewise, sir, the particular 
stamp or cancelation that appears thereon. What bank was that? A. 
Liberty National Bank. 

Q. With regard to this deposit of $333.34, made by you, did you 
ever convey that information to Mr. Chaifetz? A. Yes, I did. 

Q. How did you do that? A. I sent him a copy of the deposit 
ticket, duplicate of the deposit ticket. 

Q. Where did you send it to him? A. He was in Miami, Florida 
at the time, and there was an address, I believe, that he had given me 
at the time. 

Q. Would that have been 855 Stillwater Drive? A. I couldn't 

be sure. 

Q. During that time, did you also give him a daily report? A. 
I gave him a report from time totime. It may not have been a daily 
report, it might have been several times during the week on phone calls 


161 : 
or mail that came to the office that required forwatding. 
MR. SMITHSON: That is all I have. 
* * : * 
JOHN VANNE 
* * - 
DIRECT EXAMINATION ~. 
BY MR. SMITHSON: 
Q. Your name, sir, is John Vanne, is mo correct? : 5 
rect, sir. . 
Q. Spelled V-a-n-n-e? A. V-a-n-n-e. a 
Q. Your occupation, Mr. Vanne? A. My occupation. ds. a a lodging 
house operator. . 
Q. And in the District of Columbia? A. In the District ¢ of Co- 
lumbia, yes, sir. 
Q. Were you so occupied in that business, sir, jn 1949, '48, ' 
area and up to date? A. SoI was. , 
Q. Are you still so occupied? A. Yes, sir, Iam. 
Q. Do you know one Abraham Chaifetz? A. Yes, I/do. 
Q. Do you see him present, sir? A. Yes, he is in|the court 
(indicating). 
Q. Iwill ask you, sir, if the defendant, Abraham Chaifetz, was 
your counsel or is your counsel? A. Yes, he has been for quite some 


time. 


Q. Is he still your counsel, sir? A. Occasionally, if I have a~ 


x 


Q. All right, sir. And, particularly, air), during the perio’ 
of 1951, was he your counsel? A. Yes, he was. 

Q. And did you have occasion, sir, to pay him any legal fees 
for services in 1951, in December of 19517. A. Yes, I did give him 

566 a check on the Phillips case, it was Jack Phillips. [The case 

didn't last very long. It was a proceeding whereby I was supposed to 
make a settlement with a party in court by the name of -- 

Q. Excuse me. Have you brought a particular check with you, 


sir? A. Yes, I have. 
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Q. May I have that? 


(The witness handed a check to Mr. Smithson. ) 
Do you have a photostat of this, sir? A. No, but I havea 
copy here on my check slip. That is where I write down what it is for. 
Q. All right. 
MR. SMITHSON: For the record, then, Your Honor, may 
I have the original! of this item marked for identification, 34, I believe 
it is. 
(Document referred to was marked 


Government Exhibit No. 34 for 
identification. ) 


(Thereupon, the exhibit was tendered to Mr. Laughlin and 
Mr. Ahern by Mr. Smithson. ) 
BY MR. SMITHSON: 
Q. I show you, sir, Government Exhibit 34 for identification. 
For the record, sir, will you state what that item is? A. Yes, sir. 
This was an item of $150 which I had to pay to Mr. Jack Phillips, but 
567 the case, as I said, was unexpected to me and it only lasted about ten 
or fifteen minutes, and I had to put up the cash, but I did not have the 
money. 
Q. Tell me, sir, does that represent any fee to Mr. Chaifetz? 
A. To me, it does, but to Mr. Chaifetz -- 
Q. No; to you, sir, because you can only testify as to what it 
represents to you. A. I see. 
MR. AHERN: Your Honor, I think he should be able to give the 
full circumstances of the transaction. 
THE COURT: Yes. I assume they will be given, counsel. You 


will have a right to bring them out, in any event. 
THE WITNESS: To me, I would say this particular check is not 
a fee to Mr. Chaifetz. 
BY MR. SMITHSON: 
Q. Did you just not, sir, a moment ago say that it represented 


afeeto you? A. It isto mea fee, yes, sir, because I have to charge 
it to legal fees and accounting. 
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Q. Allright, sir. There is a notation at the bottom lefthand 
corner. Is that in your handwriting, sir? A. Yes, sir, that is my 
handwriting. And I also have a writing on the time the check was made 
originally, in ink. 
Q. Tell me, sir, was this writing placed on this particular in- 
strument when you delivered it to Mr. Chaifetz? A. No, this was put 
on later, when the check in question came up. I copied this from my 
check book, from the stub of my check. 
Q. Allright, sir. This item here, endorsement on the back, is 
that Mr. Chaifetz’ signature? A. That is Mr. Chaifetz'’ signature. I 
recognize that as his. 
Q. Tell me, sir, during the course of this particular period of 
time, 1951, actually through 1954, you made a number of payments, 
did you not, to Mr. Chaifetz? A. Yes, I certainly did. 
Q. For legal services and court costs, is that right? A. Yes, 


Q. And this particular writing which appears on Government Ex- 
hibit 34, wasn't added by you to that until you were asked for some ex- 
planation as to what it was for, is that right? A. That's right. I copied 
that off my stub. 

Q. Tell me, sir, do you recall advising a representative of the 
Internal Revenue Service, Mr. McIntyre and Mr. Hein, of other payments 
that you made to Mr. Chaifetz? 

MR. AHERN: Your Honor, again I want to object. He is again 


cross-examining this witness, as he seems to do with each 


witness, and I want to object to it, Your Honor. 
MR. SMITHSON: I don't believe that is cross -examination, Your 
Honor. 
THE COURT: He may answer this question. 
(Brief pause. ) 
THE COURT: The question is whether you advised the Internal 
Revenue agents of other payments made to Mr. Chaifetz. 
THE WITNESS: Yes, Your Honor. 
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BY MR, SMITHSON: 


Q. Tell me, sir, at any time -- did you ever give the Internal 
Revenue Service, sir, an affidavit to the effect that this was for legal 
services and court costs? 

MR. AHERN: I object to that, Your Honor. That is clearly 
cross-examination. 

THE COURT: Now, it does appear that you are -- 

MR. SMITHSON: I think ground work is going to be laid here, 
Your Honor. May I have the answer to this question ? 

THE COURT: Do you claim surprise? 

MR. SMITHSON: I will, Your Honor, on the basis -- 

THE COURT: In order to justify this question, you have to claim 
surprise. 

MR. SMITHSON: I will claim it, Your Honor. 

MR. AHERN: He has to have a basis for the surprise. I would 

like to come to the bench and be heard on it. 

MR. SMITHSON: That is the basis for the question. 


THE COURT: You may come to the bench and bring the document 


with you. 


(At the bench:) 
THE COURT: Have you got that affidavit ? 
MR. SMITHSON: Yes, Your Honor. 
(A document was handed to the Court by Mr. Smithson. ) 
MR. SMITHSON: The affidavit of Mr. Vanne lists these as for 
purely legal services. It says nothing with regard to any payment to any 
claimant against him or against whom there was any action. As Your 
Honor will see, the item is check 98 for $150. 
THE COURT: Have you seen this? 
MR. AHERN: No. 
(A document was handed to Mr. Ahern by the Court.) 
THE COURT: Frankly speaking, I still do not understand what 
circumstances -- under what circumstances it was paid, other than 
legal services. 
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MR. SMITHSON: He made one statement, Your Honor, that he had 


to pay money to Mr. Phillips. 

THE COURT: For what? 

MR. SMITHSON: And that this was the payment, that he inter- 
preted it as legal fees. 

THE COURT: Payment for what? 

MR. SMITHSON: In settlement of this case. 

THE COURT: Oh, in settlement. 

Well, I think the direct question can be asked of him whether this 
payment was made in settlement of the case or for attorney's fees. And 
if he says it was made in settlement, then, on the basis of this state- 
ment, then I think you have a right to claim surprise and interrogate 


* * * 


CROSS-EXAMINATION 
BY MR. AHERN: 


Q. Mr. Vanne, this check, which is Government's No. 34 for 
identification, that came about as a result of a case that was being 


brought against you by a man named Phillips. Isn't that right? A. 
Correct. 
* * * * * 

Q. And then as a result of this controversy between you it was 
agreed that Phillips would be paid $150 and the matter would be dropped. 
Isn't that right? A. That is what I tried to explain before. 

Q. Well, that is what I am going to bring out. 

And so as a result of this hearing down in the D.A.!s office 
Mr. Chaifetz, in your behalf, paid Phillips $150 in cash. Isn't that 
right? A. Correct. 

Q. And then you wrote a check out, which is Government's No. 
34 for identification, which was an expense to you but was to reimburse 
Mr. Chaifetz for the money he gave to Mr. Phillips. Isn't that right ? 


A. That's the way it was. 
* * 
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Q. And now with respect to that notation you, of course, con- 
sidered this as an expense to you, didn't you? A. Sure. 

Q. But the payment of this $150 to Mr. Chaifetz was for the 
reimbursement that he had given to Mr. Phillips. Isn't that right? 
A. That is correct. That is what I have on my stub. I always write 
my stub out before I finish the check. 

* * * * * 

653 THE COURT: .... The Court would like again to caution you 
not to read anything in the press either specifically or generally about 
this case or generally about income taxes, not to talk to anyone about 
this case until you come to the jury room for your deliberation. 

(Thereupon, at 3:30 o'clock p.m., the hearing was recessed 

to resume at 10:00 o'clock a.m., Thursday, October 22, 1959.) 


* ak * * * 


October 22, 1959 
* * * * * 

THE COURT: ... . The showing that it was an attempt on the 
part of defendant to evade the tax, on the theory of an admission, of this 
issue of willfulness. 

Is that what you were going to argue to me this morning ? 

MR. SMITHSON: Yes, sir. 

THE COURT: That is the conclusion I had come to over night, 
and we might as well have the defendant state, first, why that position 
is not tenable. 

Read that statement, as long as you started out to do so, but I 
assumed that was going to be your position. 

MR. SMITHSON: Yes, sir. 

Beginning on page 497: 

"The difference between willful failure to pay a tax, when 
due, which is a misdemeanor, and willfull attempt to defeat and evade 
one, which is made a felony, is not easy to detect or define. Both must 


be willfull, and willfulness, as we have said, is a word of many 


meanings. Its construction often being influenced by its context, "" 
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and cites the U. S. vs. Murdock, 290 U. S. 389. 


"it may well mean something more as applied to nonpayment 
of a tax than when applied to failure to make a return. Mere voluntary 
and purposeful, as distinguished from accidental omission to make a 
timely return, might meet the test of willfulness, but in view of our 
traditional aversion to imprisonment for debt, we would not, without the 
clearest manifestation of congressional intent, assume that) the mere 
knowing and intentional default in payment of a tax where there has been 
no willful failure to disclose the liability is intended to constitute a 
criminal offense of any degree. We would expect willfulness in such a 
case to include some element of evil motive and want of justification in 
view of all the financial considerations of the taxpayer." 

Picking up, Your Honor, this includes that which appears on 
page 499. The Court states, it is the paragraph: 

"Congress did not define or limit the methods by which a 


willfull attempt to defeat and evade might be accomplished, " 


and then, dropping to this particular sentence: 
"By way of illustration and not by way of limitation, we 
would think, affirmative willfull attempt may be inferred from conduct 
such as keeping a double set of books, making false entries or altera- 
tions or false invoices or documents, destruction of books or records, 
concealment of assets or covering up sources of income, handling of 
one's affairs to avoid making the records usual and transactions of the 
kind, and any conduct the likely effect of which would be to mislead or 
conceal. If the tax evasion motive plays any part in such conduct, the 
offense may be made out, even though the conduct may also serve other 
purposes, such as concealment of other crime. nm 
* * * * * 

MR. AHERN: .... How does this testimony, which the 
Government now seeks to introduce about the bribe, how does that re- 
flect on the issue of willfulness ? 

THE COURT: May I see the letter again? 

MR. SMITHSON: Your Honor, the Clerk has it as Exhibit 41 for 
identificat ion. 
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(Thereupon the exhibit was handed to the Court.) 

THE COURT: I can answer, as long as you have asked that 
question. This is my impression as to why it does go to the willfulness. 
In writing to Beekman, the defendant says that, "This will refresh your 
recollection, as it did mine, that I came up with the idea of taking an 


assignment of Weschler's claim" -- No, that goes to the other part of it. 
"T have been hounded for two and a half years by the Internal 
Revenue agents and I told them the truth about the thousand dollars I 
received from your company which I cashed and paid over to Albert 
Steinem, Esquire, now deceased, as a fee for recommending acceptance 
of your offer," and so forth. 
"Naturally, I did not enter this last thousand dollars as a 
fee to me since it wasn't, even though the check was made out tome. I 
will appreciate it if you will tell the Internal Revenue agents the truth 
about this case because they think I got this as a fee." 

The reason why I think the Government has a right to contend -- 
I am not suggesting what the answer of the trier of facts should be when 
I say this, Iam merely trying to answer your question as to the right 
of the Government to contend that this is evidence of willfulness in that 
this was written on April 17, 1957, after the agents had been hounding 
the defendant, as according to his own statement. 

At no time was there any information to the Government before 
this that there was going to be the claim that this thousand dollars was 
paid to the defendant as an intermediary. 

MR. AHERN: But that doesn't comport with the facts. Number 
one, Your Honor, the return, the willfulness involved in this indictment 
is the willfulness that occurred in the filing of the return. In other 
words, the Government cannot buttress their case by -- 

THE COURT: Yes, but when was the return, what year was the 
return for this thousand-dollar fee? 

MR. SMITHSON: That would be for the year *53, Your Honor, 
and it would be due in '54. 

MR. AHERN: Now, this letter is written in -- 
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THE COURT: '57. 

MR. AHERN: In'57. So, I say that whatever may be gleaned 
from that letter has no relevancy to the willfulness that was involved in 
filing the return. 

THE COURT: I think the Government has a right to contend that 
this claim, that it was paid for this purpose, was an afterthought, after 
the defendant was being hounded for not disclosing all his fees. 

MR. AHERN: But the point is, Your Honor, factually, that can- 
not be asserted in good faith by the Government because when the agent 
first contacted Mr. Chaifetz in 1954, he saw that there was entered upon 
Mr. Chaifetz’ record books the fact that he received $1, 000 as a fee 
and $1, 000 as escrow paid to Albert Steinem. 

THE COURT: Well, there, again, I suppose the Government has 
the right to contend that it was a self-serving statement put by the de- 
fendant in his books to justify not including that thousand ‘dollars in 
his return. 

MR. AHERN: Well, it seems to me, Your Honor, the Govern- 


ment is making the contention here that -- the Government is making 
the contention here yesterday that the $2, 000 was taxable income. Does 


Your Honor -- 
THE COURT: That is, it is premised upon the fact that it is 
attorney's fees and that the thousand dollars should havel been reported 
as fees, rather than the claim that it was paid for this other purpose. 
MR. AHERN: All right. 
THE COURT: And the Government's position, ag I take it, is 
that this was an attempt by the defendant to cover up the|failure to re- 
port it as a fee by putting this item in his book that it was escrow 
and by this claim in this letter of '57 showing the details of the payment, 
which were not disclosed in his book in detail. 
You see, the Government asserts that this was the very attempt 
that the defendant was making to evade the tax, which lee willful- 
ness, rather than an accident or negligence or carelessness or anything 


of that kind. 
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MR, AHERN: Well, if that be the case, Your Honor, you see, 
Your Honor, what iis inconsistent about this is that I know from my com- 
ments that at least with respect to another phase of this transaction, that 
I thought Mr. Smithson was going to argue, that the agents considered 
that there wasn't any question but that the thousand dollars had been paid 
to Steinem and that their whole theory proceeded on the concept that he 
had gotten this thousand dollars and that it was a bribe. 

THE COURT: Frankly, that was my impression -- 

MR. AHERN: And now we have a sudden switch -- 

THE COURT: It was my impression, at first, that the Govern- 
ment was relying upon the theory that this definitely was a payment by 
Chaifetz to the trustee. But, in our discussion in the latter part of the 
afternoon yesterday the Government indicated that it was not its position, 
that it was contending that it was definitely a payment of attorney's fees. 

MR. AHERN: Your Honor, I think with respect to that, I feel 
that we could establish from the agent that in their report they listed that 


as a bribe, and that this assertion by the Government is not a good faith 


assertion. It is contrary to the recommendations of the findings of their 
agents. 

THE COURT: You have a perfect right to show that. 

MR. AHERN: By trying a bribe case. 

THE COURT: No, we are not trying any bribe case, if I can 
help it, here, because that obviously would be improper and I am trying 
-- I have carefully studied the situation, given full serious thought to 
eliminating any inflammatory thing to come out to the prejudice of the 
defendant which would be improper, because I am opposed to that. But, 
on the other hand, I cannot foreclose the Government from putting in 
testimony that it has a right to put in. 

It seems to me that the Government has a clear right to offer 
this testimony, if they are pursuing the position that this was an at- 
torney's fee, that this was -- on the issue of willfulness, that this was 
an attempt by the defendant to cover up what his failure to report it as 
reportable income. 
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MR. AHERN: Your Honor, with respect to that, and assuming 
they were doing that, I can see the reasoning of Your Honor. However, 

Your Honor, outside the presence of the jury, if the agent, who 
wrote up this report, were to be examined in Your Honor's presence and 
in their computations they stated that this was a bribe, and/they stated 
that the money had been paid to Steinem, and there wasn't any question -- 

THE COURT: Did they state that because the defendant told them 
that? I assume so. 

MR. AHERN: I do not know what other inquiry they|made. 

THE COURT: What is your answer to that, about the agent stating 
it was a bribe? 

MR. SMITHSON: The answer to that, Your Honor, is this: The 
first indication of the bribe, to my best recollection of the file, is con- 
tained, I believe it is under date of April 10 of 1957, at which time 
there was present the two agents, the defendant and his then counsel, at 
a meeting which was requested by the defendant; that the defendant's 
counsel did not desire the presence of a court reporter for verbatim 
transcript; that at that time it was stated by the defendant that he had 


paid a thousand dollars, this thousand-dollar item was paid by Mr. 
Chaifetz to Mr. Steinem. It is reported in that fashion as his statement 
at that time. 
There is a conclusion which was drawn by each of the agents 
that the statement made by the defendant in this case came as somewhat 


of a shock to the counsel then representing Mr. Chaifetz. 

I will state further that upon analysis of the check book or the 
records which the defendant made available, such of those as he did make 
available to the revenue agent, shows $2, 000 going into the|account of 
Mr. Chaifetz and no one thousand-dollar item coming out. That is the 
reason for the Government's contention that it was income and is not a 
bribe. 

Now, insofar as the further point made by Mr. Ahern, the reason 
for the possible confusion -- and it must be laid at the door of myself -- 
was because I argued both sides of that proposition yesterday on the 
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non-deductibility concept as well as the income, which Your Honor did not 
accede to my desires with regard to non-deductivility. 

THE COURT: Well, Iam convinced, as I reasonably can be, 
that this is admissible testimony on the theory of willfulness, that it 
would not be admissible if the theory of the Government were that he defin- 
itely did pay it to influence the conduct of the trustee. I will so hold. 

MR. AHERN: And how far does Your Honor, or does Your Honor 
care to indicate how far he would intend to let Mr. Smithson develop this ? 

THE COURT: I do not know what his testimony is. I am simply 
holding that any testimony with reference to any admission by the de- 
fendant himself. 

MR. SMITHSON: I will be glad to inform the Court of how far I 
intend to go. 

THE COURT: All right. 

MR. SMITHSON: I intend to elicit, after I have also advised, if 
I might say parenthetically, Mr. Beekman, that we are going to go into 
this question of the telephone conversation; I intend to elicit from Mr. 
Beekman the telephone conversation which he had with the defendant 


regarding a payment of $2,000, one thousand for another purpose; what 
was said, to the best of his recollection, by Mr. Chaifetz to him, and 
his reply to Mr. Chaifetz. 


I intend to bring out from Mr. Beekman the letter which was 
made available to us from the files of the Washington Novelty Company, 
that is, from Mr.iUberman's files, that it is addressed to Mr. Beekman, 
Mr. Beekman being his former associate in that firm. 

Iintend, further, to offer into evidence the last paragraph thereof, 
which contains his, I suppose you would characterize it as his damaging 
admission, if not a confession. 

I would also attempt to elicit, at the appropriate time, from 
Agent Hein, when/|he firstheard of this in this meeting which was attend- 
ed by Agent McIntyre, what was said by the defendant at that time re- 
garding that $1, 000 item. 

THE COURT: Very well. Call in the jury. 
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MR. AHERN: Your Honor, for the record, may we again say 
that we again offer the stipulation that we offered originally, in 
order to minimize this question? 
THE COURT: Yes, the record may show that the offer is renewed 
by the defendant to stipulate that this thousand dollars was reportable 
income. : 
MR. SMITHSON: Your Honor, might I state for the Court, the 
defendant being present, that the representative from Enterprise is 
back. I intend to take him first because the bank examiners are there. 
THE COURT: You might tell them that. 
(Thereupon, the jury resumed the jury box. ) 


* * * * 


SIDNEY BEEKMAN 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 


Q. Your name, sir, is Sidney Beekman, is that correct? A. 


Yes, sir. 
Q. And, Mr. Beekman, do you know the defendant, Abraham 
Chaifetz? A. Yes, I do. 
Q. And how long have you known him, sir? A. Well, I have 
known him for about seven years. 
Q. Directing your attention to the year 1953, sir, |; did he repre- 
sent you or your concern at that time? A. He represented our concern. 
Q. Which was? A. Washington Novelty Company. 
Q. Now, tell me, sir, I will ask you in what capacity he repre- 
sented you, not to desribe what he did, but his capacity for you? A. 
He was our attorney. 
Q. Allright, sir. I will ask you whether or not that involved 
a bankruptcy matter? A. Yes it did. 
Q. Do you know Chaim Uberman? A. Yes, veryj|well. 
Q. And I will ask you if the bankruptcy wasn't that of the Uber- 
man Novelty Company? A. Yes, it was. 
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Q. Did there come a time that Mr. Uberman and you were asso- 
ciated in business? A. Yes. 

Q. In what name? A. Washington Novelty Company. 

Q. And did there come a time that certain assets of the Uberman 
Novelty Company were purchased? A. Yes. 

Q. Who purchased them? A. Washington Novelty Company. 

Q. Isee. And was that done through the services of anyone? 
A. Mr. Chaifetz. 

Q. Allright. Asa result of that, did you pay Mr. Chaifetz 
any fees? A. Yes, we did. 

Q. Did you, sir -- 

MR. AHERN: I think now, Your Honor, we should not have 
leading questions.| I think there should be question and answer. 

THE COURT: Very well. You bear that in mind, counsel. 

MR. SMITHSON: I will restrict that as well as I might. 

680 Your Honor, the actual, originals of these, I'd like to obtain, 
if Ican get them. Would Your Honor indulge me just a moment? 
(Brief pause. ) 

MR. SMITHSON: May I have these marked for identification, 

Your Honor? This one will be known as 43-A, 43-B. 


(Documents referred to were marked 
Government Exhibits 43-A and 43-B 
for identification. } 


(Thereupon, the exhibits were tendered to Mr. Laughlin 

and Mr. Ahern by Mr. Smithson.) 

BY MR. SMITHSON: 

Q. Mr. Beekman, I show you Government Exhibit 43-A for 
identification. What is it? A. It is a check made out to Abraham Chaifetz 
in the amount of $1,000, signed by myself. 

Q. And the date of the check, sir? A. April 1, 1953. 

Q. Drawn on the bank of what? A. Bank of Commerce & Sav- 
ings in Washington. 

Q. And I will ask you, is that your individual check or the check 


of some organization? A. The bank of the company, Washington Novelty 


Company. 
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Q. Allright, sir. I show you, sir -- oh, before I leave that, is 
that check endorsed, sir? A. Yes, it is; it is endorsed by|Abraham 
Chaifetz. 
Q. And does it bear, likewise, a second endorsement? A. Yes, 
sir; Abraham Chaifetz, trustee. 
Q. And I will show you, sir, Government Exhibit 43-B for iden- 
tification. I would ask you to examine that and state what itis. A. That 
is also a check for $1, 000 from the Washington Novelty Company, signed 
by myself, to A. Chaifetz. 
Q. And the date of that check? A. Is May 8th. 
Q. And is it signed by anyone as the maker? A. Pardon? 
Q. Who is the maker, who drew the check, sir? A. Washington 
Novelty Company. 
Q. And by whose signature? A. Mine. 
Q. And does it bear a legend on the lefthand side of the check? 
A. "Legal Services to date." 
Q. And is there an endorsement on that one, on the back? A. 
Yes; it is "A. Chaifetz,' and "Abraham Chaifetz, trustee." 
Q. All right, sir. 
MR. SMITHSON: Will your Honor indulge me again? — 
(Brief pause. ) 
MR. SMITHSON: May this item be marked for identification 
Government Exhibit 43-C, Your Honor, 43-D for identification? 


(Documents referred to! were marked 
Government Exhibit 43-C and 43-D 
for identification. ) 


(Thereupon the exhibits were tendered to Mr. Laughlin and 
Mr. Ahern by Mr. Smithson. ) 
BY MR. SMITHSON: 


Q. Now, Mr. Beekman -- before I show you these, |sir, are you 
still connected with the Washington Novelty Company? A. Yes. 

Q. And are you stationed in the city here or are you living some- 
where else? A. Living in Los Angeles. 
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Q. When did you move out of the city and go to Los Angeles ? 
A. Approximately two years ago. 

Q. Will you keep your voice up? I want each of the jurors to 
hear you. A. Approximately two years ago. 

Q. Can you approximate the month? A. October. 

Q. October of 1957? A. That is correct, October 5th or 6th. 

Q. Now, I believe you have testified, sir, that Mr. Chaifetz 

was hired to acquire the assets of the Washington Novelty 
Company -- I mean of the Uberman Novelty Company for you from the 
bankruptcy matter? A. That is correct. 

Q. Now, sir, I show you Government Exhibit 43-C for identifica- 
tion. I will ask you to examine that, sir, and state what it is. A. 
It is a letter from me to Mr. Chaifetz enclosing a check in the amount of 
$1, 000, which is to be considered a deposit for legal services for the 
purchase -- 

THE COURT: I do not suppose he should read it unless it is 
offered. This was a preliminary question just to ask you what -- 

BY MR. SMITHSON: 
Q. Do you recognize the letter, sir? A. Not really, no. 
Q. Do you recall, sir, writing Mr. Chaifetz such a letter? A. 


I do not remember, but I must have. I don't remember. 


Q. Keep your voice up. A. I don't really remember. It's been 
seven years. 

Q. Allright, sir. I show you, sir, Government Exhibit 43-D. 
I will ask you to examine that, sir. What is it? And don't describe -- 
state what it is, for the record, don't say what is on it. A. It isa 

statement acknowleding in full payment of $2,000 by Mr. Chaifetz. 

Q. Allright, sir. And does it bear a signature on it, sir? A. 
Yes; Abraham Chaifetz. 

Q. The date of it? A. May 18, 1953. 

Q. Allright, sir. The date of this particular letter, which is 
Government Exhibit 43-C, is what? A. March 31, 1953. 

Q. Now, the records of your company, sir, after you left the 
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city, were maintained and kept by whom? A. The Goldfarb Novelty 
Company in New York City. 


Q. And does Mr. Uberman still continue in the business here, 


sir? A. No -- yes. Not inthe same company. He purchased the com- 
pany from us. 
Q. All right, sir. Now, tell me, the exhibit -- Strike that. 
During the year of 1957, sir, did you have occasion to receive a 
telephone call from Mr. Chaifetz relative to the payment of the $2, 000 
fee to him by your company? A. Yes. 
Q. Can you approximate, sir, the date of that telephone call? 
A. No, Icannot. I know it was about the time that the men from 
the Treasury Department came up to look for these recor(s. 
Q. Allright, sir. Now, did you call him or did he call you? 
A. He called me. 
Q. What was the conversation, as best you can recall it, 
between the defendant and you, regarding the payment of the $2, 000 
to him as a fee? A. Well, Mr. Chaifetz said that $1, 000jof the $2, 000 
was given to a Mr. Steinem and he was in trouble with the tax people, 
they were investigating him, and that he wanted me to verify that fact. 
And I told him that I could not, that I didn't even know Mr. Steinem, as 
a matter of fact. 
Q. Tell me this, sir, did you ever give Mr. Chaifetz a thou- 
sant dollars to give to Mr. Steinem? A. No, I did not. 


* * * * 


MARGARET UBERMAN 
* * * 

DIRECT EXAMINATION 

BY MR. SMITHSON: 

Q. Your name, ma'am, is Mrs. Margaret Uberman, is that 
correct? A. Yes, sir. 
Q. And, Mrs. Uberman, you are the wife of Chaim Uberman? 
A. Yes, sir. 
Q. And, formerly, your husband was engaged with a Mr. Hyman 
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Dicker as a partner in what was known as the Uberman Novelty Company? 
A. Yes, sir. 

Q. Did you occupy any office with regard to that association or 
partnership? A. No. 

776 Q. Did you do any of the bookkeeping work or any of the writing 

of any checks? A. On occasion. . 

Q. Now, Mrs. Uberman, directing your attention to the year of 
1953, did you know Mr. Abraham Chaifetz, the defendant, at that time? 
A. Yes, sir. 

Q. And is he the same person you knew then as you see here today 
as the defendant? A. Yes, sir. 

Q. Did you have occasion, in January of 1953, to write a check 
payable to Mr. Uberman? Do you have such checks with you? A. Not 
to Mr. Uberman. 

Q. Ibeg your pardon. Mr. Chaifetz. A. Yes, sir. 


* * * * * 


MR. SMITHSON: May these items be marked as prospective 
exhibits 47-A, B andC, Your Honor for identification ? 


(Documents referred to were marked 
Government Exhibits 47-A, 47-B 
and 47-C for identification. ) 


BY MR. SMITHSON: 

Q. Mrs. Uberman, showing you at this time Government Exhibit 
A for identifcation, I will ask you, what is this item? A. A check. 

Q. Payable to whom? A. A. Chaifetz. 

Q. And the date of the check? A. January 13, ' 

Q. And for how much? A. $500. 

Q. Is it your signature thereon? A. Yes, sir. 

Q. Is there an endorsement on the back, Mrs. Uberman? A. 
Yes, sir. 

Q. And whose endorsement? A. A. Chaifetz, Abraham Chaifetz, 
trustee. 

Q. Showing you Government Exhibit 47-B for identification, I 
will ask you, what is this item? A. A check. 
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For how much? A. $100. 
Dated? A. February 12, '53. 
And is it your signature? A. Yes, sir. 
And does it, likewise, have an endorsement on the back? 
A. Yes, sir. 
Q. Andthe endorsement? A. A. Chaifetz. 
Q. And this item, what is 47-C for identification? A. A check. 
Q. What date, please? A. February 13, '53. 
Q. Payable to whom? A. A. Chaifetz. 
Q. For how much? A. $100. 
Q. Is it your signature? A. Yes, sir. 
Q. Is there an endorsement? A. Yes, sir. 
Q. Andthe endorsement, how does it read? A. |A Chaifetz, 
Abraham Chaifetz, trustee. 
Q. Do you know -- you drew these checks, is that right, Mrs. 
Uberman? A. Yes, sir. 
Q. Do you know, of your own knowledge, of any arrangements 
between your husband and the defendant for the payment of legal fees in 
1953? A. You mean were they supposed to be in specified 
amounts ? 
Q. No, as to the fact that there was, if there was, any agree- 
ment to pay him legal fees during 1953? A. AsI recall that particular 
period of time, we gave Mr. Chaifetz some money to file a bankruptcy 


petition and expense money, that is, and part of it, as I understood, was 


also legal fees. 
Q. Part was legal fees and part was expense money. In addition 

to the three items that you have identified, there were two others, were 
there not? A. Yes, sir. 
(Thereupon, documents were handed to Mr. Laughlin 

and Mr. Ahern by Mr. Smithson. ) 

MR. AHERN: Your Honor, may we come to the bench on this? 

THE COURT: Yes. 

(At the bench:) 
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MR. AHERN: We made no question as to those checks, Your 
Honor. But it seems to me these two exhibits that he is about to identify 
here can only serve to confuse the jury. He doesn't claim these two 
items are omitted. 

Now, what is the jury going to gather from introduction of checks 
that they admit were declared? 

MR. SMITHSON: I think, at the appropriate time, counsel, when 
the agent testifies 'that of the five that were given he was able to find 
two credited and not three, that that would be a very significant point. 

MR. AHERN: Well, I can see where you can make -- 

THE COURT: Are these the three you claim were not credited? 

MR. SMITHSON: That is correct. 

THE COURT: I do not think that these are necessary. 

MR. SMITHSON: All right, Your Honor. 

(In open court:) 
MR. SMITHSON: That is all I have of the witness at this time. 
CROSS-EXAMINATION 
BY MR. AHERN: 

Q. Mrs. Uberman -- do you pronounce it Uberman? A. Uber- 
man. 

Q. I just want to direct your attention to Government's 47-B 
and C, which are two checks on February 13, 1953, made out to the 
order of Mr. Chaifetz, isn't that right? A. Yes, sir. 

Q. Now, Mrs. Uberman, they were to pay Mr. Chaifetz, were 
they not, for the cost of filing the bankruptcy proceeding which was 
being filed by the Uberman Novelty, isn't that right? A. Yes, sir. 

Q. Now, you know, as a fact, do you not, that -- in other 


words, these two'sums, the two checks in the amount of $100, total of 


$200, were to cover these costs, and that the filing costs alone were 
$135? You knew that? A. That, I don’t know. 

Q. In other words, you, yourself, did not know what the costs 
were incident to filing this bankruptcy petition? A. No, I did not. 

Q. Was it ever told to you, or did it ever -- was there any 
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record brought to your attention that the cost of filing the) petition in this 


Uberman case alone was $135? A. No, sir. 


Q. And did you know what the costs of the forms were? A. No, 


Q. And the notary fees that were involved in filing the bankrupt- 


cy proceeding? A. No, sir. 


Q. But, in any event, those two checks were to defray the costs 


that Mr. Chaifetz incurred in carrying on with those proceedings, isn't 


that right? A. That was my understanding. 


Q. Asa matter of fact, in that case, Mrs. Uberman, there were 


three separate petitions in bankruptcy, were there not? |A. 


I don't know. 


Q. Well, wasn't there one filed for Mr. Uberman, Mr. Dicker, 


and for the partnership? Does that refresh your recollection, that 


three separate petitions were filed? Or, if it doesn't, just say so. A. 


Frankly speaking, it was a period of great stress to us and I couldn't 


accurately say yes, or no. 
MR. AHERN: That is all, Your Honor. 


MR. SMITHSON: I would like to just ask one question. 


REDIRECT EXAMINATION 
BY MR. SMITHSON: 


Q. Mrs. Uberman, were you furnished by Mr. Chaifetz with a 


breakdown as to what the costs were? A. No, not that I/remember. 


MR. SMITHSON: That's all. 
* * * 


October 27, 1959. 

* i * * * 

MR. SMITHSON: Mr. Kliegman. 

Thereupon, 

LEONARD KLIEGMAN 

* * * * 

MR. SMITHSON: Your Honor, may this be marked Government 
Exhibit 60-A for identification? And at the appropriate time, since 

908 this is the original, and with the consent of counsel, I would 

like to substitute a photostat thereof in order that this might be returned 
to the appropriate bank. 

MR, LAUGHLIN: That is satisfactory. 


| (Document referred to was marked Gov- 
ernment Exhibit 60-A for identification. ) 


MR, SMITHSON: And may this be marked 60-B for identifica- 
tion, and this marked 60-C for identification ? 

(Documents referred to were marked Gov- 
ernment Exhibits 60-B and 60-C for iden- 
tification. ) 

* : * * * 

MR. AHERN: Your Honor, before we proceed with the introduc- 
tion of this exhibit, this relates, you may recall, to the proposed amend- 
ment in the net worth, the additional asset that they discovered that 
Your Honor allowed us about a week or so. 

909 Now, it appears, Your Honor, that in addition to introducing an 
additional asset there are going to be some specific items of income that 
they claim have been omitted that flow from this transaction. 

Now, I want to object to those items, for the following reason: 
When we filed a motion for a bill of particulars we cited, I think, a 
minimum of eight or ten recent cases, all of which flatly held that a 


defendant in a criminal trial, tax evasion trial, was entitled to every 
specific item that the Government intended to introduce. 


Judge Tamm. refused to follow those decisions, recognizing 
their vitality, but said that since the taxpayer had allegedly been told 
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at a preliminary conference about these items, that he had the items 
and, therefore, he saw no purpose in making the Government supply to 
the defendant that which he already had. 

That would not apply to this matter, specific items of income 
which would flow from this transaction. And while we have noted our 
objection to amendment to include an additional asset, I think the ob- 
jection has even more force to specific items of omitted income since 
we would be entitled to those in advance of the trial under those deci- 
sions cited in our motion for bill of particulars, because the whole 
purport of those decisions is that in a criminal trial the defendant 
should not be met with unreported items, unreported specific items. 

* * * * 

914 THE COURT: Well, I assume the defendant was aware that this 
was the note that the Government was going to offer, and it seems to 
me, under the circumstances, that, having been aware that this was the 
specific note that the Government was going to offer, that| it should have 
been contemplated that there was involved, in such offer,| any interest 
on the note which might have come due. That is the only item of addi- 
tional income that is involved here, I take it. 

MR. SMITHSON: That is right. And the actual-- 

THE COURT: I suppose any ordinary layman would know when 
you offer an asset of a note there is interest on the note. 

MR. AHERN: Your Honor, I just had not thought of that factor, 
and the interest is not substantial, but I would like to make this point 
as you had not, I don't think, definitively ruled on the admission of the 


asset: It's been brought to my attention that when the agents went over 
--when they checked through his check books they, in the check books, 
ran across the two checks that were issued on this note. [That was way 


back in '54 when they were investigating this case. 
So, it seems, Your Honor, that substantial--we will ask Your 
Honor to reconsider whether you would even allow the asset to come 
915 in, since they had actual inspection of the check, it was made 
out to the Alert Engineering Company, which is Kliegman's outfit, 
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that they had notice of it, they saw the check book, they saw the stub 


with the proper identification. 

It seems to me that it was just within their province to put it in 
the net worth statement that was originally supplied to the defendant, 
and they didn't doit, and I think it is their own negligence, Your Honor, 
and I do not think they should be allowed to amend and put the asset in 
at this time, in view of the fact that it was made available to them from 
the defendant's check book. 

MR. SMITHSON: Your Honor, the item may appear in the de- 
fendant’s check book but I can assure the Court that last Wednesday 
was the first time that I ever saw this document, 60-8 for identifica- 
tion. On the facelof it, it shows what happened to this particular note, 
this $1200 note for which he paid $700, and that is the first I have seen 
of it. 

And to my iknowledge, the agents had not seen this instrument 
before. Now, of course,I am speaking for someone else, but that was 
when we found it. We found this as an asset. 

THE COURT: Well, the Court is concerned, of course, in rul- 
ing, so as not to create any prejudice for the defendant in the presenta- 

916 tion of his defense. I do not believe, counsel, that any preju- 
dice has been shown here or will develop against the defendant by rea- 
son of the fact that he was aware of this note, and the Court did give a 


week's time for investigation by the defendant so asto prepare himself 


for any defense he may have. 

So, I think, under the circumstances, we will proceed. 

* | * * * 

DIRECT EXAMINATION 

BY MR. SMITHSON: 4 

Q. I show you, “Mr. Kliegman, this object, Govetninent Exhi- 
bit 60-A for identification. I will ask you to examine it and state what 
itis. A. It is a deed of trust. 


917 Q. All right, sir. From whom? A. From Alice Lee Hart. 
* * * * 
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Q. And what is the endorsement that identifies this item for 
you? A. It is the endorsement by the Alert Engineering & Home Im- 
provement Company, signed by me. 
Q. Were you the Alert Engineering & Home Improvement Com- 
pany in 1955? A. Iwas an authorized agent for the Alert) Engineering 
Company. 
Q. All right, sir. And this is your signature on the back of 
this note? A. Yes, sir. 
* * * * 
Q. What is 60-B for identification; that is, the photostat ? 
918 A. It is an authorization for proceeds to District Title Com- 
pany to disburse certain money. 
* * * * 
Q. I show you Government Exhibit 60-C for identification and 
the original thereof. Is that the settlement at District Title that you 
spoke of? A. Yes, sir, it looks like it. 
Q. Allright, sir. Did that involve the premises--the sale of 
this trust to the defendant, Chaifetz, of 572 Just Street, Northeast ? 
A. Yes, sir. 
Q. You sold it to him, sir? A. Yes, sir. May I\clarify that ? 
I sold it on behalf of the Alert Engineering Company. 
Q. All right, sir. And the face of that particular note was how 
much? A. $1200. 
Q. And what did the defendant pay for it? A. I don't remem- 
919 ber offhand. 
Q. All right, sir. Does this reflect correctly your signature? 
A. Yes, sir, that is mine. 
Q. Would you read that note to yourself ? 
(Brief pause.) 
A. I have read it. 
Q. Does that refresh your recollection as to how much was 
paid by the defendant for this note? A. According to--I don't remem- 
ber offhand, but according to the amounts thereon, it does, yes, sir. 
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Q. And this was in your handwriting? A. Yes, sir. 

Q. How much was it? A. $700. 

* ! * * 

CROSS EXAMINATION 

BY MR. AHERN: 

Q. Mr. Witness, when were you first interviewed about this 
transaction which Mr. Smithson has just addressed your attention to? 
A. I don't quite understand the question, sir. 

Q. Well, have you been interviewed by either Mr. Smithson 
or Agent Hein about this Hart note in the amount of $1200, before you 
took the stand today? A. You mean in reference to this particular 
thing (indicating) ? 

Q. Yes. A. Not in reference to this particular item here. 

Q. Well now, let me address it to the general question of this 


$1200 note payable to the order of the Alert Engineering & Home Im- 


provement. Were you interviewed by Mr. Smithson or Agent Hein 
about any transaction between that company and Mr. Hart and Mr. 
Chaifetz? A. Yes, sir, I was. 
Q. When were you interviewed? A. The past couple of weeks. 
921 Q. Now, let me ask you this: In connection with that transac- 
tion and your discussion--where did this discussion take place, or this 
interview take place? A. In Mr. Smithson's office. 

* * * * 

Q. All right. Now, you were asked by Mr. Smithson how much 
you paid for that note and I believe your initial response was that you 
didn't know? A. That's correct. 

* | * * * 

Q. Was this the exhibit, Exhibit No. 60-B for identification? 
Did that refresh your recollection as to what you say you paid for that 
note or what Mr. Chaifetz paid for the note? A. The only thing that I 
could go by was the figures that were specified in this exhibit. 

922 Q. And they were what? A. $700. 
MR. AHERN: Your Honor, may I have a mark on this as 
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Defendant's 10? 


(Document referred to was marked De- 
fendant's Exhibit No. 10 for identifica- 
tion.) 


923 Q. Iwill just ask you, sir, if you can identify Defendant's Ex- 
hibit No. 10 for identification, specifically, if that is your signature ? 
A. Yes, sir, that is my signature. 

Q. Now, will you look at the exhibit and read it to|yourself? 

Now, I will ask you, Mr. Witness, does that refresh your re- 
collection as to how much Mr. Chaifetz paid for the note?) A. Accord- 
ing to the statement signed by me, it says $900. 

Q. Well, now, does that refresh your recollection that he did 


pay $900? A. My signature is on there. It must. 
* * * 
928 JOHN HEIN 
was called to the stand as witness by counsel for the Government 
and, having been first duly sworn, was examined and testified as 


follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Your name is John Hein; is that correct? A. |That's cor- 
rect. 
Q. Your employment, Mr. Hein? A. Internal Revenue Agent, 
Internal Revenue Service. 
Q. How long have you been an Internal Revenue Agent ? 
A. I became an agent in 1952. 
929 Q. Prior to that what did you do? A. I worked for Internal 
Revenue as a collection officer, auditing returns and collecting de- 
linquent income taxes. 
Q. How long did you do that? A. Since 1945. 
Q. And prior to that what did you do? A. I was in the service. 
Q. All right, sir. 
Tell me, are you an accountant? A. Yes. 
Q. Do you hold any degree as an accountant? A. |No, I don't. 
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Q. Did you secure any formal education as an accountant ? 
A. Yes, I did. 

Q. Where did you acquire it? A. I hada two-year accounting 
course at Lackawanna College in Scranton, Pennsylvania. 

Q. When did you receive that training? A. I started in Sep- 
tember of 1936, and graduated in June of 1938. 

Q. Now, sir, after you went with Internal Revenue Service in 


1945 did you receive any instructions as to what your duties were, sir, 


as a collection officer in making audits? A. Yes, we did. 

930 Q. And what instruction did you receive? A. We attended a 
school where they gave us instruction on how to conduct audits, and on 
the collection of delinquent accounts. 

Q. And did you receive any similar instruction, sir, prior to 
your employment as an Internal Revenue Agent? A. Not prior to an 
appointment. Approximately a year later. 

Q. What was the nature of that instruction? A. It was a six 
weeks' training course in-auditing procedures, writing of reports. 

Q. And you have been an agent, I believe you said, since 1952? 
A. That's correct. 

Q. Now, have you had occasion, sir, in the performance of 
your duties as an Internal Revenue Agent, to make audits of taxpayers' 
accounts, both individual and corporate? A. Yes, I have. 

Q. And have you had occasion, sir, to prepare such tax reports 
and evidence, and, shall we say, exhibits relating to such investigations? 
A. Yes, I have. 

Q. Have you had occasion in the past to testify as an expert and 
an accountant in similar matters, such as the case of United States 
against Chaifetz?) A. This is the first time I have been on the stand 

931 in one of the cases I have worked on. 

Q. All right. 

How many’ cases have you worked on ofthisnature, sir: that is, 
criminal cases? |A. This is the fourth criminal case I have had. 

Q. Isee.; This is the first time you have testified? A. Yes. 
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Q. Now, directing your attention, sir, to the defendant Abra- 
ham Chaifetz, do you know him? A. Yes, I do. 

Q. When did you first meet the defendant Abraham Chaifetz? 
A. The latter part of 1954. 

Q. Can you recall the month? A. I believe it was October. 

Q. Anddid you-- Where did you see him? A. At his office 
in the Southern Building, 15th and H. 

Q. Is that in the District of Columbia? A. That's right. 

Q. And did you learn at that time what his occupation was? 

A. I knew his occupation from his return. It showed he was an attorney. 

Q. Did you call on him regarding any return or returns? 

932 A. Yes, I did. 

Q. What particular ones, sir, or one? A. At that time I had 
his 1951 return in my hand, I believe. 

Q. All right. 

What did you say to him when you first met him? |A. I had 
called him and made an appointment with Mr. Chaifetz, and then when 
I went up I showed him my credentials and told him I had his return for 
audit, and I would like to see his records. 

Q. Now, this was the 1951 return? A. That's correct. 

Q. What, if any, response did Mr.Chaifetz make/to your re- 
quest to see his records? A. He asked me--well, he told me at that 
time--I asked him for his cancelled checks and his receipts for his 
business deductions. At that time he told me he didn't have his can- 
celled checks available, or he didn't have his records and receipts of 
his expenses. 

Q. Did he say whether or not at that time he would make them 
available to you? A. He told me he would make his check stubs avail- 
able to me. He said he didn't have his checks. 

Q. Did he at that time make his check stubs available to you? 


933 A. It was either at the first or second conference. I believe 
at the first conference he showed me the check stubs, and the second 
conference, he let me take the check stubs to the office, my office. 
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Q. Now, what, if any, records did you see of the defendant in 
the nature of fee records? A. I saw his fee records that he used to 


prepare his returns for the year of 1951 at that time. 


Q. At that time? 

Now, subsequently, did you see any other fee records for any 
subsequent years? A. Yes; I saw them for the years of 1951 through 
1955. 

Q. Specifically, sir, were you shown any Liberty National 
Bank checks? A.i The only checks on Liberty National Bank I have 

s een were some checks which were certified, which Liberty National 
Bank keeps themselves. Those were the only defendant's checks I 
have seen. 

Q. Didthe defendant ever offer any checks to you of Liberty 
National Bank? A. He did not. 

Q. On American Security & Trust Company, sir, did you see 
any of the defendant's checks on that account? A. No, I did not. 

Q. Did he make available to you the check stubs on that account ? 

934 A. Yes, he did. ; 

Q. Did he make available the Liberty National Bank stubs ? 
A. Yes, he did. 

Q. Going 'to a bank known as North Shore Bank of Miami Beach, 
Miami Beach, Florida, did the defendant make available to you his 
checks? A. He did not make them available to me, but after it became 
a joint investigation, Special Agent McIntyre and I went up, and he 
made them available to the both of us at that time. 

Q. And did he likewise make available his check book, his 
stubs, for that bank? A. Yes. Yes, he did. 

Q. Now, have you had occasion, sir, to compare the fee books, 
particularly of the year 1951, with any tax return of the defendant for 
1951? A. Yes, I did. 

Q. Now, would you describe as best you can that fee book that 
you saw? A. I believe they call them Spiral notebooks, approxi- 
mately two and a half inches by about four or five inches. Maybe it 
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wasn't quite that size, but it was a small Spiral notebook.) The sheets 
were torn out of this notebook. 

935 Q. Now, tell me, sir, did you make any record of that particu- 

lar fee book? A. Yes, I did. 

Q. Andas a result of that record of the fee book,| did you have 
occasion to compare that with the defendant's income tax return for 
1951? A. Yes, I did. 

Q. Now, did this fee book relate or show on it any information 
other than legal fees? A. Yes, there were some notes where he had 
either hired attorneys or had terminated their employment-- 

MR. LAUGHLIN: The objection I make, he made reference to 
a book. I take it this witness has the book. Wouldn't the) book speak 
for itself? 

MR, SMITHSON: I understand the defendant has the book. 

THE COURT: I understood the agent to testify that he had made 
a record from the book. I suppose the record, probably, that he made 
would be the best evidence. 

MR. SMITHSON: Iam going to get to that, Your Honor. May 
I have this marked for identification as Government's Exhibit No. 61? 


(A document was marked Government's 
Exhibit No. 61, for identification. ) 


936 BY MR. SMITHSON: 
Q. I show you, sir, Government's Exhibit No. 61 for identifi- 
cation. What is this? A. This is a copy of the defendant's fee book 
which I have made. 
Q. Is it in your writing, sir? A. Yes. 
Q. It is for what year? A. The year 1951. 
* * * * 
937 Q. Now, Mr. Hein, showing you Government's Exhibit No. 
61, which you have identified as your copy of the fee book of the de- 


fendant, and showing you Government's Exhibit 2, which is the tax 


938 return of the defendant, I will ask you if you had gccasion to 
compare the figures which are shown on this tax return as to the gross 
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income and deductions and other items of expense? A. Yes, I did. 


Q. Iwill ask you, sir, by virture of that comparison between 
the fee book and the tax return, whether or not there is any disparity 
between the tax return and the fee book alone? 

THE COURT: You are talking about tax return for what year? 

MR. SMITHSON: 1951, Your Honor; Government's Exhibit 


No. 2. 

THE WITNESS: I believe in this year there was a 2-cent dif- 
ference. May I inspect them? 

MR. LAUGHLIN: What he believes and whether there was or 
was not-- 

MR, SMITHSON: The witness asked to inspect his work paper. 

THE COURT: All right. 

THE WITNESS: Yes, there is a 2-cent difference between the 
fee book and the receipts shown on the return. 

MR. SMITHSON: All right. 

MR. LAUGHLIN: I understood counsel was going to ask the 
other question. 

MR. SMITHSON: You want me to ask that now? Very well. 

030 BY MR. SMITHSON: 

Q. On this particular Exhibit 61 for identification, that is your 
copy of the fee book; is that correct? A. That's correct. 

Q. Did you photostat that fee book, or any other fee books? 
A. Yes, I did. 

Q. Did you photostat this particular one? A. Yes, I did. 

Q. Do we have available a copy of the photostat? A. Yes, we 


Q. Do you know where it is now? A. Some place in your office. 

MR. SMITHSON: Your Honor, I will make it available. 

THE COURT: All right; you will make it available. Why don't 
you do that during the noon recess ? 

MR. SMITHSON: Yes, or any time they want to see it. 

MR. AHERN: So that the record is clear, the witness is 
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talking about a photostat of the fee book and not his transcript ? 
THE WITNESS: That is correct; a photostat of the original fee 
book. 
BY MR. SMITHSON: 
Q. Did you likewise make a transcript of the fee) book of the 
defendant for the year 1952? A. That's correct | 
Q. Youdid? A. I did. 
MR. SMITHSON: May this be marked as Government's Exhibit 
62, Your Honor? 
* * 
BY MR. SMITHSON: 
Q. Did you likewise photostat Exhibit 52? A. Yes. 
Q. Now, showing you Government's Exhibit 62 for identifica- 
tion, what is that? A. This is a copy of the fee book for 1952 which I 
made from the taxpayer's records. 
Q. When you say from the taxpayer's records, what did you 
use? A. His fee book. 
Q. Just his fee book? A. That's correct. 
Q. At that time did you use the Liberty National |Bank record, 
American Security & Trust-- 
MR. LAUGHLIN: Your Honor, I think these questions should 
not be leading because they suggest the answer. He could ask him 
what he used in arriving at this, but when he begins to rattle off names 
941 it suggests an affirmative answer. 
MR. SMITHSON: I asked him whether he used them. 
THE COURT: It could be asked in another way. 
BY MR. SMITHSON: 
Q. What did you use to make it? A. This is a copy of his fee 
book only. 
Q. All right. 
Now, showing you Government's Exhibit 3, which)has been re- 
ceived as the income tax return of the defendant Abraham Chaivetz, 
did you make a comparison between the fee book and the defendant's 
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income tax return for that year? A. Yes, I did. 

Q. And what, if any, disparity was noted? A. I believe this 
year was right. Justa moment. Yes, it was right to the penny. 

Q. Did you have occasion to photostat the 1953 fee book of the 
defendant? A. I did. 

MR. SMITHSON: I likewise will make that available. 

BY MR. SMITHSON: 

Q. Did you photostat '54 or '55? A. No, I did not. 

Q. Did you make copies of those years? A. Yes. 

MR. SMITHSON: May this be marked as Government's Exhi- 

bit No. 63 for identification? 

* * * * 

MR. SMITHSON: And may No. 62 be received in evidence, 
which is the previous one? 

THE COURT: Is there any objection to 62? 

MR. LAUGHLIN: No. 


(The document previously marked Gov- 
ernment's Exhibit No. 62 for identifica- 
tion was received in evidence.) 


BY MR. SMITHSON: 
Q. 63 for identification, Mr. Hein, is what? A. This isa 
copy of the fee book that I made from the taxpayer's fee book. 


Q. Comparing that, sir, with Government 4, which is the tax 
return of the defendant for the year 1953, did you make any comparison 
between the fee book and the tax return to determine whether or not 
there was any discrepancy? A. Yes, I did. 

Q. Was there any noted? A. I believe this year there is a 
hundred doliars' difference. Just a moment. Yes, this year there is 
$100 difference. 

MR. SMITHSON: May No. 63 be received? 

THE COURT: Any objection to 63? 

MR. LAUGHLIN: No. 

THE COURT: It may be received. 
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(The document previously marked Govern- 
ment's Exhibit No. 63 for identification 
was received in evidence.) 


MR. SMITHSON: May this one be marked as Government's Ex- 
hibit 64 for identification ? 


(The document referred to was marked 
Government's Exhibit No. 64, for iden- 
tification.) 


BY MR. SMITHSON: 

Q. Showing you Government's Exhibit 64 for identification, sir, 
what is it? A. This is a copy of the taxpayer's 1954 fee book which 
I made from his records. 

Q. Showing you Government's Exhibit 5, which is the income 
tax return of the defendant Abraham Chaifetz, did you compare that 
with the item known as 64 for identification? A. Yes, I did. 

Q. Was there any disparity? A. I believe this year they were 
boththe same. Just a moment. Yes, this year they were exactly the 
same. 

MR. SMITHSON: The Goverhment offers No. 64, Your Honor. 

MR. LAUGHLIN: No objection. 

THE COURT: It may be received. 

* * * * 

MR. SMITHSON: May I have this marked as Government's 
Exhibit 65 for identification ? 

* * 

BY MR. SMITHSON: 

Q. I show you Government's Exhibit 65 for identification, and 
ask you what that is. A. This is a copy I made of the taxpayer's 
1955 fee book. 

Q. And I show you Government's Exhibit 6, which is the 1955 
tax return for the defendant. Did you make a comparison of that with 
Exhibit No. 65? A. I did. 

Q. Was there any disparity or discrepancy in there? A. This 


year I believe they also tied in. 
Q. What do you mean by "they also tied in?" A.| This year 
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they were both exactly the same. Both the return and the fee book. 
Q. Now, in your comparison, sir, on all of these years did 


you use any other record to arrive at this determination, other than 
that fee book? A. That is all. 

Q. Now, did there come a time you had occasion to secure 
certain information from suchas the banks? A. Yes, there was. 

945 Q. Andas a result of the information which you secured from 

those particular banks, did you prepare a chart? A. Yes, I did. 

Q. Now, in addition to the records which you have identified, 
such as the check stub books and the fee books, did the defendant 
make available to you any other records? A. Those were the only 
records he made available to me. Later on, after the Special Agent 
in command, and we were both up there, he did make a box of mixed- 
up papers available to us which were of no use. 

Q. Were they used at any time in the preparation of your state- 
ment? A. No, they were not. 

Q. Ali right. 

Now, did you have occasion in your audit of this matter to con- 
sult with the records of the District Court House? A. Yes. 

Q. Was that done by you or by you and Agent McIntyre? A. By 
me and Agent Mcintyre. 

Q. Then this would have been what time, with regard to the 


appearance of Agent McIntyre? A. After Agent McIntyre had been up - 


to the defendant's office and had been introduced to him. 

Q. Can you approximate the date of that? A. That was 
around the middle of September, I believe, of 1956. 

946 Q. 1956? A. That's correct. 

* * * * 

Q. Ishow/|you Government's Exhibit 66 for identification. 
What is this? A. This is what is known as a consolidated net worth 
statement for the years 1950 through 1955. 

Q. And what is meant by the words "net worth’? A. Net 
worth means the difference between what you own at cost, less what 


a 


2 


x ——___» 


a) 
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you owe. In other words, it means how much you are worth. 
Q. Tell me, is it an acceptable accounting practice to utilize 
such a statement? A. Yes, it is. 
Q. Do you know, sir, if it is acceptable in income tax cases 
to use sucha method? A. Yes, it is. 
Q. And how many times have you had occasion in this type of 


case to utilize such a method? A. You mean ina criminal case, or-- 
947 Q. Yes. 


MR. LAUGHLIN: Iam not objecting to this particular question, 
but Iam assuming it is a foundation for another question, and if the 


purpose of the question so far is to qualify this man as an expert wit- 
ness, then before that is done I believe we ought to have the opportunity 
to examine him preliminarily as to qualifications. 
THE COURT: Before he discusses any specific items and be- 
fore this is done, you may have that privilege, counsel. 
BY MR. SMITHSON: 
Q. What are assets, sir? A. Assets are items which you own, 
such as bank accounts, cars, real estate-- 
THE COURT: As long as he is starting to discuss items of 
accounting, this is the time you are going to object his qualifications. 
MR, SMITHSON: I was going to elicit from him his knowledge of 
such items that might appear. 


THE COURT: He is discussing what items are, which goes into 
whether he is qualified. 

MR. SMITHSON: I agree with that, Your Honor. 

THE COURT: Therefore, -- 

MR. SMITHSON: I intend to utilize this witness as an expert. 

948 THE COURT: I understand that. Counsel has asked for the 

privilege of cross-examining him to inquire into his qualifications. Now 
is the time to permit him to cross-examine on that phase! 

MR. SMITHSON: Provided that I first develop the information 
from the witness and have tendered him, and counsel would then have 
the right of cross-examination, because the Jury-- 
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THE COURT: Counsel, he is now testifying as to what assets 
are, and in order to testify to that a man must be qualified as an ac- 
countant. That is one of the items that is being questioned, and that is 
why I mention it. 
MR. SMITHSON: I raise the point that I did because I presume 
Your Honor desires to go into that out of the hearing of the Jury. 

THE COURT: As to whether he is qualified? No. 

MR. SMITHSON: Then I submit that he is, Your Honor. 

THE COURT: All right. He has asked for the privilege of 

cross-examination. You may proceed. 
PRELIMINARY CROSS-EXAMINATION 

BY MR. LAUGHLIN: 

Q. You have been in the Revenue Service since 1945? 

THE COURT: Mr. Laughlin, I take it this is only going to the 
matter of his qualifications and isn't going into this other issue. 

949 MR. LAUGHLIN: That is correct, Your Honor. The other 
would have to wait for cross-examination proper. 

BY MR. LAUGHLIN: 

Q. Now, Mr. Smithson is qualifying you as an expert. You 
have had no accounting. You didn't get a degree in accounting, did you ? 
A. No, I did not get a degree. 

Q. In the Revenue Service were you ever employed as an ac- 
countant--as an accountant? A. I don't believe they have the title 
"accountant" in the Revenue Service. 

Q. Was your work in the Revenue Service accounting? Ias- 


sume you had to prepare charts for promotion from time to time and 


you had to outline the reasons why you were to be promoted. In any 
of those charts were you listed as doing accounting work? A. Yes. 


Q. You were? 

Now, have you testified previously in any court as to net worth 
and as your qualification for accounting? A. No, I have not. 

Q. And do I understand this is the first time that you are tes- 
tifying in any court as to the net worth method of approach in these 


199 
cases; is that right? A. That's correct. 
950 Q. Now, you have, I take it, other than your work in the 
Revenue Service, you have had no outside training or qualification; is 
that correct? A. Not since I came with the Revenue Service. 
Q. Of course, you are not a CPA, are you? A. No, Iam not. 
Q. Did you ever take any particular courses leading to that 
field where you became a Certified Public Accountant? A. Itooka 
two-year accounting course. 
Q. Well, that is the one at Scranton? A. Yes. 
Q. Did you ever take an examination for CPA? A. I cannot 
take an examination until I get a degree. 
Q. Then you are not qualified to take such an examination, 
are you? 
MR, SMITHSON: I believe the witness has answered that. 
THE COURT: I think his previous answer speaks for itself. 
MR. LAUGHLIN: My point is this: that based on his-- 
MR. SMITHSON: I don't think counsel should make this state- 
ment in the presence of the Jury. 
THE COURT: I would like to ask one question. What courses 
did you take in this two-year period when you took an accounting course 
at this college ? 
951 THE WITNESS: I took fundamental accounting, cost accounting, 
advanced accounting, business law, CPA problems, and various other 
ones that I cannot recall right off. 
MR. LAUGHLIN: May I ask a couple more? 
THE COURT: You may. 
BY MR. LAUGHLIN: 
Q. Do you have your report card from that school? A. No, I 


do not. 


Q. Did you pass all those subjects? A. Yes, I did, with 94. - 


something average. 
THE COURT: The Court will rule he is qualified to testify. 


MR. LAUGHLIN: All right. 
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THE COURT: Counsel, he is now testifying as to what assets 
are, and in order to testify to that a man must be qualified as an ac- 
countant. That is one of the items that is being questioned, and that is 
why I mention it. 

MR. SMITHSON: I raise the point that I did because I presume 
Your Honor desires to go into that out of the hearing of the Jury. 

THE COURT: As to whether he is qualified? No. 

MR. SMITHSON: Then I submit that he is, Your Honor. 

THE COURT: All right. He has asked for the privilege of 

c roSS-examination. You may proceed. 
PRELIMINARY CROSS-EXAMINATION 

BY MR. LAUGHLIN: 

Q. You have been in the Revenue Service since 1945? 

THE COURT: Mr. Laughlin, I take it this is only going to the 
matter of his qualifications and isn't going into this other issue. 

949 MR. LAUGHLIN: That is correct, Your Honor. The other 
would have to wait for cross-examination proper. 

BY MR. LAUGHLIN: 

Q. Now, Mr. Smithson is qualifying you as an expert. You 
have had no accounting. You didn't get a degree in accounting, did you? 
A. No, I did not get a degree. 

Q. In the Revenue Service were you ever employed as an ac- 
countant--as an accountant? A. I don't believe they have the title 
"accountant" in the Revenue Service. 

Q. Was your work in the Revenue Service accounting? I as- 
Sume you had to prepare charts for promotion from time to time and 
you had to outline the reasons why you were to be promoted. In any 
of those charts were you listed as doing accounting work? A. Yes. 

Q. You were? 

Now, have you testified previously in any court as to net worth 
and as your qualification for accounting? A. No, I have not. 

Q. And do I understand this is the first time that you are tes- 


tifying in any court as to the net worth method of approach in these 
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cases; is that right? A. That's correct. 
950 Q. Now, you have, I take it, other than your work in the 

Revenue Service, you have had no outside training or qualification; is 
that correct? A. Not since I came with the Revenue Service. 

Q. Of course, you are nota CPA, are you? A. No, Iam not. 

Q. Did you ever take any particular courses leading to that 
field where you became a Certified Public Accountant? A). I tooka 
two-year accounting course. 

Q. Well, that is the one at Scranton? A. Yes. 

Q. Did you ever take an examination for CPA? A. I cannot 
take an examination until I get a degree. 

Q. Then you are not qualified to take such an examination, 


are you? 
MR. SMITHSON: I believe the witness has answered that. 
THE COURT: I think his previous answer speaks for itself. 
MR. LAUGHLIN: My point is this: that based on his-- 


MR, SMITHSON: I don't think counsel should make this state- 
ment in the presence of the Jury. 

THE COURT: I would like to ask one question. What courses 
did you take in this two-year period when you took an accounting course 
at this college ? 

951 THE WITNESS: I took fundamental accounting, cost accounting, 

advanced accounting, business law, CPA problems, and various other 
ones that I cannot recall right off. 

MR. LAUGHLIN: May I ask a couple more? 

THE COURT: You may. 

BY MR. LAUGHLIN: 

Q. Do you have your report card from that school? A. No, I 
do not. 

Q. Did you pass all those subjects? A. Yes, I did, with 94. - 
something average. 

THE COURT: The Court will rule he is qualified to testify. 

MR. LAUGHLIN: All right. 
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MR. SMITHSON: Thank you, Your Honor. 

BY MR. SMITHSON: 

Q. What is this item, then, sir, which I have shown you, 66 
for identification? A. This is a consolidated net worth of the defendant 
for the year ending December 31st, 1950 through December 31st, 1955. 

Q. Tell me, sir, does it take into account all assets and liabili- 
ties of the defendant that you were able to discover?’ A. Yes, it does. 

952 Q. And did you prepare this item, sir? A. Yes, I did. 

Q. Iwill ask you if the items which you have shown and reflec- 
ted on this particular net worth were prepared prior to your testimony 
here? A. Yes, they were. 

Q. Let me ask you this, sir: At any time did you consult with 
any transcript of any proceedings which occurred here in order to pre- 
pare this? A. No, I did not, because you told me that the Judge said 
we can't look at it, and therefore you kept it under lock and key. 

Q. With regard, sir, to the items which were enumerated on 
there, with one exception, when did you learn of their existence and 
prepare them in that form? A. What exception? 

Q. The exception, sir, of the last item on the asset column, 
which reflects a second trust note on 5072 Just Street, Northeast. 
When were all the other items-- 

MR. LAUGHLIN: What page? 

MR. SMITHSON: Page 3. 

When were all the other items determined in this particular 
sheet first prepared by you? A. Prior to the start of the trial. 

953 Q. And when was the first one of this type of statement of net 
worth prepared by you? A. Back in 1955. 

Q. All right. : 

MR. SMITHSON: Your Honor, at this time the Government 
would like to offer Exhibit 66 into evidence and ask the Court to re- 
ceive it. 

* * 


955 (At the bench:) 


201 
MR. AHERN: I may say to Your Honor that IJ had not noticed 
that. Ican see the merit in that. I do feel this way, however, this 


exhibit should not be received now for this reason: This case will go 


on for some time. They haven't got our exhibits yet, which will be 
substantially different, and I think, like all the other exhibits, this 
exhibit in particular ought to wait formal admission until our exhibit 
is in, because I feel that looking at this day of day it is going to work 
on these jurors' minds, these figures, day by day as the trial proceeds, 
and I think it should be, like all other exhibits, wait until our exhibit 
goes in and then they both can be presented at the same|time, to the 
jury. 
MR. SMITHSON: Your Honor, this jury, or no other jury, 
would ever be able to follow a net worth tax case unless! this were put 
in. I have carefully waited until every witness has testified and before 
I put this witness on in that issue. 
I have a copy of this for each juror. I have particular refer- 
ence to the Lloyd and the Blackwell cases which counsel] cited one of 
them, in Blackwell, where they permit the use of this type of document. 
MR. AHERN: I am not disputing the admissibility of it. 
THE COURT: Is there any contention by the defendant now that 
there is any item in this net worth statement which is being offered 
956 that hasn't been covered by the testimony ? 
MR. AHERN: No, your Honor. 
* * * * 
THE COURT: Ladies andgentlemen of the jury,|Government's 
957 Exhibit 66, which has been offered in evidence is received by 
the Court. 
* * * * 
It is called the net worth statement covering the years 1950 to 
1955. The Court would like to caution the jury that this |so-called net 
worth statement, in itself, is in the evidence, that it is a mere reflec- 
tion of what is the Government's contention to be the net |worth of the 
defendant during those years in question. 
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As is indicated on the last page of the net worth statement, 
when it states, "the corrected net income," and certain figures, 
"according to Government's contention." And later, when it reflects 
the statement "additional net income not including personal living ex- 
penses, according to Government's contention."" It is the Government's 
position that these items in this net worth statement are reflected by 
the sworn testimony which has been adduced before you. 

The defendant disputes the integrity and accuracy of this net 
worth statement of the Government and asserts that it has a net worth 
statement of its own which is in conflict with the Government's net 
worth statement. 

The Court merely wanted to caution you, in receiving this 
exhibit in evidence, this so-called net worth statement, that it is 
merely a reflection of what is the Government's position and conten- 

958 tion that the testimony shows with reference to various trans- 
actions enumerated in said net worth statement. 

* * * # 

960 THE COURT: Members of the jury, because of certain matters 
the Court has discussed with counsel, the Court will be unable to re- 


sume this trial this afternoon, so we are going to adjourn until to- 


morrow morning at 10:00 o'clock. 

Once again the Court would like to say what I'have said so many 
times before, of course, that you should not discuss this case with any 
person until you come to the jury room for your deliberations. 

You will report back tomorrow morning at 10:00 o'clock. 

* * * * 

962 JOHN HEIN (Resumed) October 28, 1959 
970 BY MR. SMITHSON: 

Q. Ishow you, sir, a copy of the net worth statement. I will 
ask you to examine that, sir, with particular reference to the fact 
that there are six years specified on there. Do you know, sir, of your 
own knowledge, of the tax years involved in this prosecution? 

A. Yes, I do. 
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Q. Andthey are? A. The years 1951, 1952, '53, '54 and '55. 


Q. Therefore, sir, why is it necessary, if you know, to reflect 
the net worth as of December 31, 1950? A. The net worth as of 
December 31, 1950 is what we call a base year. And from that, using 
that as your base year, and then getting your assets and liabilities for 
each succeeding year. In other words, you got your assets and your 
liabilities for '50, which is your base year. In '51 you get them. 

Then you have a net worth, your net worth at the end of 1950 and at the 
end of 1951. The difference there is increase in your net worth. 

* * * * 

985 Q. Mr. Hein, I show you Government Exhibit 21, which has 
been received in evidence as the ledger cards in the account of the de- 
fendant, Abraham Chaifetz, with Bache & Co., a stock company. 
Would you examine those, sir? 

(Brief pause.) 

It is indicated, sir, on the consolidated net worth statement as 
of December 31, 1950 that there was owned by the defendant, Abraham 
Chaifetz, Packard stock, that is, 100 shares of the value of $459.24. 
What is that figure 459.24? A. That figure is what the stock was sold 
for by the defendant in the year 1951. 


Q. Tell me, sir, there is not indicated any figure for 1951 
through '55 for that stock. Why not? A. That stock was sold in 1951, 
so that it was no longer an asset of the defendant, so it must come out 


of the net worth statement. 

Q. And the sale price being the 459.24 you have|indicated, that 
would go where? A. We use that in the base year because of the fact 
that the purchase price could not be found. 

* * * * 

1033 MR, SMITHSON: Your Honor, the next item, likewise, counsel 

and the defendant have stipulated, which is the item of the Series E 
bond cost. It is stipulated for the base year as reflected on the net 
worth asset, on this page, as $24,206.25 for 1950, the close of 1950; 
and for the close of 1951, $24,206.25; and for the close of 1952, 
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$24,206.25; for the close of 1953, $25,968.75; 1954 close, $20,568.75; 
and for 1955, $19,800 at the close. 

* i * 

1036 BY MR. SMITHSON: 

Q. Mr. Hein, I show you at this time Government Exhibit 30-A, 
30-B and 30-C, which have been received in evidence as the work 
order of Hessick, Incorporated, regarding an oil tank, that is, the 
ledger card for the billing and the invoice form or work order form 
containing the description of the job. Would you examine these, please? 

(Brief pause.) . 

The item, sir, which is listed on your net worth asset as oil 
tank, 532 Cedar Street, Northwest, Washington, D.C., for the year 
1954 and 1955, tell me, sir, did you have available Government Exhi- 
bit 30-C as it is now known, at the time you prepared this net worth 
tabulation? A. Yes, I did. 

Q. All right, sir. Now, sir, the figure which is represented 
there is a total of $65 some cents, is that correct? A. $65.97. 

* | * * * 

1046 THE COURT: * * * 
The Court; would like to once again, of course, caution you not 


to discuss this case with any person whatsoever until you arrive in the 


jury room for your deliberations. 
* * ae 
1047 JOHN HEIN (Resumed) October 29, 1959 
1074 BY MR. SMITHSON: 
Q. Showing you, sir, Government Exhibit 1, which has been 
1075 identified as a Form 899 of the Internal Revenue Service, list- 
ing the assessments and taxes for certain years, 1951 to '55 inclusive, 
of the defendant, Abraham Chaifetz, do you find, sir, the figures 
which appear under this heading on your net worth statement thereon? 
A. All figures are shown on here except the $40.84, since that was 
for a taxable year prior to 1951. 
Q. And you determined the fact of payment of that $40.84 by 
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what? A. The tax return for the year 1950 showed the tax due of 
$40.84. 

Q. Was there any payment in the defendant's check stubs? 
A. Inthe taxpayer's check stubs for the year of 1951, it was found 
that there was a check drawn for $40. 84 to Internal Revenue Service 
for the 1950 tax. 

Q. Now, the figure which appears in 1952, sir, of $510.89, 
do you see that on that Form1? A. Yes, I do. 

Q. On Exhibit 1, I should say. 

And what year did that relate to? A. That relates to the 1951 
income tax return. 

* * * * 

1076 Q. Now, sir, can you explain that $510 figure? A. Yes. On 

the taxpayer's 1951 return he showed a tax due of $379.31. On this 
return he claimed his ex-wife as a dependent. Under the Internal 
Revenue Code, 1939, this was not allowable. This exemption was 
disallowed and an additional tax bill of $131.58 was sent'to the defend- 
ant during the year 1952. 

Q. Making a total payment, then, for '51 tax of how much? 
A. Of $510.89. 

Q. Paid in the year of what? A. During the year of 1952. 

Q. Similarly, sir, does the Form 899, Government Exhibit 1, 
for the remaining three tax years indicate the tax assessed and paid 


in the amounts which are shown on this net worth statement? A. That 


is correct. 
Q. Now, the next heading, sir, is listed as personal living 
expenses. In the computation of this net worth, sir, did you add to 
the defendant's net worth increase any sums paid by him for his food, 
clothing or any other personal living expenses? A. Estimated per- 
sonal expenses of $5,000 per year were not added to this computation 
to arrive at the corrected net income. 
1077 Q. This, sir, includes no such items, is that correct? A. No, 
there is no personal living expenses added to this. 
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Q. All right, sir. Going, sir, then, to the totalization-- 
strike that. 

Why, sir, did you, in the preparation of this net worth, add in 
these items of support, income tax payments, as you have indicated 
here? Just those two. A. They are non-allowable deductions and the 
taxpayer did claim credit for two daughters for each of the periods 
involved, '51, '2, '3, '4and'5. 

Q. And did you do-- And did the Service so allow that credit? 
A. They were allowed as exemptions, yes. 

Q. All right, sir. What is the terminology Corrected Net 
Income, according to Government's contention, which next appears? 
A. That is the income that the taxpayer should have reported on his 
returns, plus personal living expenses. 

Q. But there is no personal living expenses added, is there? 
A. No, we did not add any-- 

MR. AHERN: I object, Your Honor. That has been gone over 
and over. 

* * 

1078 BY MR. SMITHSON: 

Q. Tell me, sir, then, you say this is the corrected net in- 
come? A. That is correct. 

Q. For eachof those columns? A. That is right. 

Q. Now, the next heading, sir, of Net Income Reported, what 
is meant by that, the deduction of net income reported? A. That is 


the net income as reported on each return for the years 1951, 1952, 
"D3, '54 and '55. 
Q. And what is the computation as done, or what steps are 


taken with regard to that item and the corrected net income which 
appears above that? A. That item, net income reported, is subtrac- 
ted from the corrected net income to arrive at the additional net in- 
come. 

Q. This additional net income means what? A. That is the in- 
come that tax has not been paid on for each year. 


* * 
1079 BY MR. SMITHSON: 

Q. Now, tell me, sir, did there come a time that you learned 
that the defendant represented a Mr. Hulsh? A. Yes, I did. 

Q. Andtell me, asa result of learning this, how did you learn 
this? A. By checking the court records of all cases and listing those 
that the defendant appeared in. 

Q. All right, sir. Did you determine, sir, what year this 
particular one was in? A. 1951. 

Q. Did you learn, sir, whether or not the defendant was paid 
anything as a result of representing someone in that name of Hulsh? 
A. Yes, I did. 

Q. And how much was that? A. $750. 

Q. When you, sir, were comparing this, did you ever look at 
the 1951 fee book of the defendant? A. Yes, I did. 

MR. AHERN: Of course, Your Honor, I think at this point we 
do want to interpose an objection. All these questions are leading. It 
seems to me he can conduct this examination without leading the wit- 
ness. 

MR. SMITHSON: Your Honor, how could I have led the witness 

1080 by that question ? 

THE COURT: I do not think the last question is leading. He 
may answer. 

Was the answer in? 

MR. SMITHSON: Yes, it was in, Your Honor, but I thought I 
should answer it. 

BY MR. SMITHSON: 

Q. Showing you at this time, sir, Government Exhibit 2, the 
1951 tax return of the defendant, and Government Exhibit 61, which 
is in evidence as the fee book of the defendant for 1951, would you 
examine those, sir? 

(Brief pause.) 


Directing your attention, Mr. Hein, to February of 1951, does 
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there appear under any month of 1951 in the defendant's fee book a re- 
port of a fee in the sum of $750? A. No, there does not. 

Q. And did you determine, sir, whether or not the defendant-- 
strike that. . 

Did you have occasion, sir, to examine certain bank records at 
the North Shore Bank of Florida? A. Yes, I did. 

Q. Were those records of the defendant? A. Yes. 

Q. Did they show, sir, the deposit or cashing of such an item 
there? A. They did not show a deposit of $750. 

1081 Q. Did they have anything to do with that $750? A. There was 

a deposit on the same date that the check was cashed of $550 in cash. 

Q. Allright, sir. Directing your attention, ‘sir, to the 1951 
fee book, which I believe is your Exhibit 61 there, I will ask you if the 
fee book of the defendant reported any fee in regard to a Hamel, Park 
& Saunders law firm? A. There is one fee shown in October of 1951-- 

Q. Excuse me, sir. A. --marked 'Vanne tax case," which 
has been determined to be from Hamel, Park & Saunders. 

Q. Was there a fee shown of a check, February 16, 1951, in 
the sum of $333.34 reported? A. No, there was not. 

Q. Going; sir, to 1951, did you have occasion, sir, to speak 
with a William Roff? A. Yes, I did. 

Q. And by virtue of talking to Mr. Roff, sir, did you make any 
examination to determine, of the 1951 fee books of the defendant, to 
determine whether or not he had reported any income from Mr. Roff? 


A. Yes, the fee books were checked to see what income was reported 
from Mr. Roff. 


Q. Specifically, sir, to the date of February 10, 1951, was 
1082 there reported any check in the sum of $20? A. No, there 
was not. 
Q. As to the date of March 14, 1951, a check in the sum of 
$50? A. No, there was not. 
Q. As of July 17, 1951, a check in the amount of $25? A. No, 
there was not. 
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Q. As to the date of November 20, 1951, a check in the sum 
of $150? A. No, there was not. 

Q. Assume for the moment, Mr. Hein, that a portion of such 
fees, if they were in fact paid to the defendant, were costs, the exact 
portion not known, would that make any distinction in your mind as to 
whether or not such items were unreported income? 

* * * * 

1085 Q. Mr. Hein, assuming that certain of these checks with re- 
gard to William Roff were costs, are they still, sir, reportable as 
income in this particular case of the defendant, Abraham Chaifetz? 

A. Under the broad term of 61-A of the Internal Revenue Code of 1939, 
they would be includable in his gross receipts. And, he would have 
a deduction for the expenses which would be allowable ds a business 
expense. 

Q. And did, in the case of the defendant, for the year 1951, 
did the defendant itemize business expenses? A. Yes, he did. 

Q. Sir, during the course of your examination of the records 
at court, did you determine, sir, whether or not there was a fee paid 
to the defendant on October 1, 1951 out of the Estate of Henry Holland? 
A. Yes, I did. 

Q. Did you make a check, sir, to determine whether or not 
that fee of some $54.13 was reported by the defendant?! A. Yes, I did. 

1086 Q. Was there sucha report? A. There was no report. 

Q. Directing your attention to April 1, 1952, sir, did you have 
occasion to determine whether or not the defendant was, paid a fee in 
the Estate of one S. Feiffer? A. Yes, I did. 

Q. And did you determine, sir, whether or not|the defendant 
reported on his fee book the sum of $91.73 as sucha fee? A. There 
was no fee reported on his '52 fee book. 

Q. Did you have occasion to go to any of the various banks or 


building and loan association accounts of the defendant? A. Yes, I did. 
Q. With regard, sir, to the year 1952, did youfind any in- 
stance wherein the defendant failed to report interest income ? 
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A. During the year 1952 the defendant received interest from Enter- 
prise Building & Loan, which was not reported. 

* * * * 

1087 Q. What, if any, interest was reported by the defendant, sir, 
in 1952 from Enterprise? A. The taxpayer did report part of the 
interest for '52 from Enterprise. 

* * * 

Q. Mr. Hein, I show you Government Exhibits 41-A--I beg 
your pardon--42-A, 42-B, 42-C and 42-D, as well as 42-E, which 
have been received in evidence as the records of the Enterprise Fed- 
eral Savings & Loan in the name of the defendant. I will ask you, sir, 
to examine those, particularly, sir, with regard to the year 1952. 

Do those records indicate, sir, whether or not the defendant 
received any interest income from the Enterprise Federal Savings & 
Loan? A. Yes, they do. 

Q. The total amount which he received for the year 1952 is 
how much? A. $276.88. 

1088 Q. By his fee book, sir, how much did he return? A. On his 
return he returned $125. 

Q. Leaving unreturned how much? A. $151.88. 

Q. Tell me, sir, was that amount returned as interest income 
in the succeeding year? A. No, it was not. 

Q. Would you look, sir, again at the Enterprise records and 
I will ask you, sir, if there was any interest income to the defendant 
in the year 1953? A. Yes, there was. 

Q. And how much was the total, sir? A. $325. 

And how much did the defendant report? A. $300. 


Q 
Q. Leaving an unreported item of how much? A. $25. 
Q 


Was it paid or declared as interest in the following year? 
A. No, it was not. 
Q. Tell me, sir, on those interests in 1953, how was that 
credited or paid to the defendant? A. This was paid to the defendant 
by checks, one dated June 30, '53 in the amount of $150, and the other 
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1089 by check dated December 31, 1953 in the amount of $175. 

Q. Do you, sir, of your own knowledge, know whether or not 
they were cashed or deposited anywhere? A. No, I dojnot. 

Q. Allright. Tell me, sir, did you have occasion to talk with 
one Margaret Uberman and Chaim Uberman regarding fees paid to the 
defendant in 1953? A. Yes, I did. 

Q. Ishow you, Mr. Hein, Government Exhibit 4, which has 
been received in evidence as the tax return of the defendant for the 
year 1953, and the record of the 1953 fee book which you have made. 

Would you examine those ? 

(Brief pause.) 

Directing your attention, Mr. Hein, to the date January 13, of 
1953-- 

MR. AHERN: What is that date? 

MR. SMITHSON: January 13, sir. 

BY MR. SMITHSON: 

Q. Does the fee book of the defendant, or did the fee book of 
the defendant, sir, indicate the receipt of a $500 check from Margaret 
Uberman on that date? A. It did not indicate the receipt of this check. 

Q. And did it on any date in 1953 reveal such a fee from Mar- 
garet Uberman? A. No, it did not. 

1090 Q. Did the fee book, sir, of the defendant for the date of 
February 12, 1953 reveal a fee in the sum--or a check in the sum of 
$100 as a fee from Margaret Uberman? A. No, it did not. 

Q. Ora check dated February 13th in the sum of $100 from 
Margaret Uberman as sucha fee? A. No, it did not. 

Q. Assuming, sir, that this check constituted, or some of 
these checks constituted, partly, at least, costs, would)/they still be 
reportable as income, sir? A. Under 61-A of the '39 Code they would 
be. 

Q. Did the defendant, sir, itemize his business) deductions for 
this year? A. Yes, he did. 

Q. Directing your attention, sir, to the date of November 10, 
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1953, during the course of your examination of the records of the Dis- 
trict Court, sir, did you determine that the defendant was paid a fee 
of $238.30 in the Uberman Novelty Company bankruptcy matter. 
A. Yes, I did. 

Q. Was that fee reported, sir, for November 10, 1953 or any 
other date in 1953 by the defendant? A. No, it was not. 

Q. Was there any report, sir, in the fee book of the defendant 

1091 for 1953 of a $500 fee paid to the defendant on January 28, 

1953 by the District Title Insurance Company? A. No, there was not. 

Q. Was there any report, sir, of any interest income by virtue 
of that transaction reported by the defendant in his fee book? A. In 
the defendant's fee book there does show the interest on the first trust 
of $26.35 which was paid. This did not appear on his return, though. 

Q. All right, sir. Tell me, sir, did these interest incomes 
from the defendant's stock transactions and other matters appear on 
his fee books which you used in the preparation of your comparison 
with his tax returns? A. Most of his dividends and interest was re- 
f lected on his fee books. 

Q. All right, sir. Going, sir, to May 14 of 1953, did the fee 
book of the defendant reflect a payment to the defendant by the District 


Title Insurance Company of a check in the sum of $120? A. No, it 
did not. 


Q. Beginning, sir, in April of 1953, on April 4th of 1953, 
May 1ith of 1953, July 7th of 1953, February 11th of 1953, October 15th 
of 1953 and October 9th of '53, were there any entries on the defend- 
ant's fee books of any checks in the sum of $25 from one Elbert Berry 
or from one Frederick Wilson? A. No, there were not. 

1092 Q. Any entries of any money orders to those amounts, sir, 
in his fee books? A. No, there were not. 

Q. Directing your attention to April 1st of 1953, is there an 
entry in there of $1,000, sir, in the defendant's fee book from one 
Sidney Beekman? A. Asa fee? 

Q. Asafee, sir. A. No, there was not. 
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Q. How was it entered, sir? 

MR. AHERN: Your Honor, at this time may counsel come to 
the bench on this ? 

THE COURT: All right. 

(At the bench:) 

MR. AHERN: Your Honor, I feel that we shouldbe entitled to 
know, before these questions are asked, just how far Mr. Smithson in- 
tends to go on these questions, before they are asked. He is now on 
the Steinem transaction. 

THE COURT: You mean how far he intends to go on this particu- 
lar transaction? 

MR. AHERN: Yes. 

MR. LAUGHLIN: You recall that last question? 

THE COURT: Yes, I recall. 

How far do you intend to go? 

MR. SMITHSON: As far as propriety permits. 

THE COURT: Specifically. 

MR. SMITHSON: Iam going to ask him, Your Honor, how it 
appears. 

He says it is held in escrow for Steinem. 

THE COURT: Well, that is all right. 

MR. SMITHSON: No, I want to be fair with counsel. Then I 


want to ask him, did you have occasion to check the deposits of the de- 

fendant ? 
Yes. 
Was this check, as well as a $1,000 check, paid |back later, in 

May, from this particular concern, deposited into the defendant's ac- 


count ? 
Yes. 
THE COURT: He has a right to show that. 
MR. SMITHSON: And that it was not withdrawn ds a $1,000 item, 
no withdrawal of a thousand dollars. 
Your Honor understands my position. 
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THE COURT: I understand. Well, if that is all you are going to 
show, he has a right to show that. 

MR. LAUGHLIN: All right. 

THE COURT: All right. 

(In open court:) 

1094 BY MR. SMITHSON: 

Q. Directing your attention, Mr. Hein, to April 1st of 1953 
and with regard, sir, to an item of $1,000, was there the entry in 1953, 
in April of 1953, by the defendant Chaifetz, of such a fee or amount in 
his fee book? A. Yes, there was. 

Q. And what was the date and what was the entry? A. April 
2nd, Washington Novelty check in escrow, $1,000, paid to Albert 


Steinem. 
Q. Allright, sir. Now, was there a later check of $1,000, 


sir, in May of 1953, which was received by the defendant? A. Yes, 
there was. 

Q. Now, the notation, sir, for the April check of 1953 said 
what with regard to Mr. Steinem? A. Paidto Albert Steinem. 

Q. Tell me, sir, did you have occasion to do an analysis of the 
defendant's check book in the year of 1953, the Liberty National Bank, 
sir? A. Yes, I did. 

Q. What did you determine occurred with regard to that check 
of $1,000 on April 1, 1953? A. That check was deposited in the de- 
fendant's bank account. There was no withdrawal of $1,000. 

Q. All right, sir. What about the check in May 1953, was that 

1095 deposited? A. That was also deposited in the defendant's 
Liberty National Bank account. 

Q. All right, sir. Going, sir, to November 10, 1953 and with 
regard, sir, to an item of a check of $800, was there any, sir, report 
in the fee book of the defendant for 1953, November of 1953, or even 
into 1954, the receipt of $800 from the District Court representing-- 
the said $800 representing a rent claim assigned to the Washington 
Novelty Company? A. No, there was no report of that in the 
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taxpayer's books. 
Q. Did you have occasion, sir, to examine a retainer agree- 
ment or any agreement between Washington Novelty andjthe defendant 


regarding the disposition of such a fee of $800? A. There was a re- 


tainer agreement in that the defendant or Harold Jacobstein were to 
receive 50 per cent of this rental assignment. 

Q. Tell me, sir, was there any entry in the 1953, or even in 
1954, of half of that $800 item or $400 in the fee book of the defendant 
as a rent assignment? A. No, there was not. 

Q. Going, sir, still with 1953, on September 1,/1953, does 
the September or subsequent records of the defendant, his fee records, 

1096 reflect, sir, the payment of a $250 fee by one Raymond Lewis 
to the defendant? A. No, it does not. 

Q. As of October 15th of 1953 or later, sir, doés his fee book 
reflect the payment of a $50 check as a fee? A. No, itidoes not. 

Q. Now, there is a matter of one Irvine vs. Curd. Did you 
have occasion, sir, to examine the court records on that matter in 
December of 1953? A. Yes. Would you repeat that question? 

Q. Did you have occasion, sir, to examine the court records 
of Irvine vs. Curd relative to 1953? A. There was no |53 case, there 
was a '51 anda '49 case, I believe, settled in '53. 

Q. All right, sir. But was there any fee or disposition made 
in'53? A. There was a fee received by the defendant during '53. 

Q. Showing you Government Exhibit 51-A, which has been re- 
ceived in evidence as a general release in the matters of Irvine vs. 
Curd, and Government Exhibit 59, which has been received in evidence 
as the check payable to Mr. Chaifetz in the sum of $400 jin settlement 
of that particular case, would you examine those for a minute, sir? 

(Brief pause.) 

1097 Let me ask you this, sir, was there any entry in 1953 or 1954 
of a $400 amount received by the defendant, Abraham Chaifetz, asa 
fee in the case of Irvine vs. Curd? A. No, there was not. 

Q. Tell me, sir, was there received, or any notation in his 
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record of any fee in the sum of $150--strike that , --of $250 reported? 

MR. AHERN: Your Honor, at this point I would like to object. 

I think the question should be clarified. I assume all these questions 
are premised on entry in the fee book, as distinguished from other 
records of the taxpayer. 

MR. SMITHSON: I thought I had made that abundantly clear, 

that we had done that based on the comparison with the tax returns, 
Your Honor, that I am using the fee book and the tax returns. 

MR. AHERN: Not referring to the check records? 

THE COURT: May the record show that your answers to these 
questions concerning these fees relate not only to the fee book but the 
tax returns and any other records that you examined? 

MR. SMITHSON: There are certain instances when I have asked, 
Your Honor, whether he has had occasion to consult the check stubs. 

In those cases, of course ,I do not believe Iam limited. But, otherwise, 
we are talking about the fee book when I say whether or not it is re- 
ported. 

1098 MR. AHERN: Fee books alone, not the record and his check 
stubs and so forth? 

MR. SMITHSON: Yes, that has been clear, I thought. 

THE COURT: All right. 

BY MR. SMITHSON: 

Q. Now, sir, was there any entry of any fee of $250 in 1953 or 
'54 in Irvine vs. Curd matter by the defendant in his fee books? A. No, - 
there was not. 

Q. Was there any entry of any reported fee in 1953, sir, in the 
Irvine vs. Curd matter? A. No. 

Q. Now, sir, did you have occasion to examine the deposits or 
the records ofthe Liberty National Bank, either the deposits of the 
defendant or the records of the Liberty National Bank, with regard to 
the defendant and a $400 item in the Irvine vs. Curd matter? A. Would 

you restate that question , please? 

Q. All right, sir. 
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Did you find, sir, any check by the defendant payable to Hans 
Nathan in the sum of $150 in the Irvine vs. Curd matter? A. In his 
check stubs there was a check in that amount to Hans Nathan. 
Q. Was there, sir, any disposition of the remaining $250 in 
1099 his fee book or his check book? A. No disposition of the re- 
maining $250 was found in his check book or his fee book. 
Q. All right, sir. Now, with regard to one Helen Skinner or 


Janet DeCarr, did you have occasion, sir, to examine the records of 
the defendant, his fee book records, to determine whether or not he 
reported a fee in September of 1953 of $148, sir, and some cents as 
his fee? A. It was not reported. 
Q. Did you receive, sir, or did you determine that he had re- 


ceived any item from a Reserve Life Insurance Company representing 
a settlement and fee? A. Yes, there was a settlement check of ap- 
proximately $296 some odd cents. 

Q. And did you learn, sir, and determine what portion of that 
was to represent his, the defendant's fee? A. Fifty per cent of that 
went to the defendant, the remaining 50 per cent to Mrs.| Skinner. 

Q. Was it reported, sir, asa fee? A. No, it was not. 

Q. Now, giving you, Mr. Hein, Government Exhibit 5 and 64, 
respectively, the tax return of the defendant for '54 and the fee book 
of the defendant for '54, as you prepared it. 

(Brief pause.) 

1100 During the course of 1954, sir, in your examination of the court 
records for 1954, I should say, did you locate the matter of the Estate 
of one June Croasdale? A. Yes, we did. 

Q. And as a result of that, sir, did you determine or locate one 
Mable Aldredge? A. That is correct. 

Q. Now, tell me, did you, sir, determine, by virtue of the 
contact through the court records, whether or not Mable|Aldredge had 
paid a fee of $200 to the defendant to represent her? A.) Yes, she did. 

Q. Was such a fee reported as of August 1954 in|the fee book 
of the defendant? A. No, it was not. 
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Q. Now, as a result of those records, sir, did you determine 
that in December of 1954 a check in settlement thereof was paid to 
Mr. Chaifetz in the sum of $2500, sir, for settlement and fee to him? 
A. Yes, I did. 

Q. And did you, as a result of that, sir, determine how much 
was paid to Mrs. Aldredge as her portion of that $2500 check? A. Yes, 
I did. 

Q. How much? A. Fifteen-- 

1101 MR. AHERN: I object to that, Your Honor. I do not see how 
this witness--there has been no affirmative testimony in the record on 
this issue. 

MR. SMITHSON: I think there is plenty of testimony because of-- 

MR. AHERN: May we come to the bench on this ? 

THE COURT: Yes. 

(At the bench:) 

MR. AHERN: How can this-- 

MR. SMITHSON: Mable Aldredge testified that subsequently 
thereto she received a $1500 check. 

THE COURT: Yes, I recall that. 

MR. AHERN: I recall that. 

MR. SMITHSON: There was a $2500 check sent. I propose to 
s how the manner on the issue of willfulness, that this was accomplished 
The defendant cashed the check, deposited $1500 in the account, and 
then drew $1500-- 

MR. AHERN: Not so loud, Mr. Smithson. 

MR. SMITHSON: Iam sorry. 

He cashed the check for $2500, deposited $1500 into the bank 
account, and drew the check for $1500, didn't put the thousand in and 
didn't report it as a fee. 

MR. AHERN: How can he testify to that ? 

MR. SMITHSON: He will testify to that because he examined 

1102 the defendant's bank records to show where that particular 
$1500 deposit -- 
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THE COURT: He can testify as to what the bank records show. 


That is what you propose to have him do? 

MR. SMITHSON: Yes. 

MR. AHERN: ALI right. 

THE COURT: That is all right. 

(In open court:) 

BY MR. SMITHSON: 

Q. Mr. Hein, with regard to this $2500 item, which I believe , 
likewise, you report as a $1500 liability in your net worth, is that 
correct? A. That is correct. 

Q. That isthe same $1500? A. That is correct. 

Q. Tell me, sir, that $1,000 over and above the check payable 
to Mrs. Aldredge of $1500, did that appear, sir, in the tax--I should 
say, the fee book of the defendant for 1954? A. No, it did not. 

Q. Did it appear in his 1955 fee book? A. No| it did not. 

Q. Were you able, sir, to determine where the $2500 item was 


cashed or deposited? A. The $2500 item was cashed at Liberty Na- 
tional Bank, $1500 went into the defendant's bank account and the other 
1103 $1,000 was untraceable. It did not go into his bank account. 
Q. Was there a subsequent check by the defendant of $1500 
payable to Mrs. Aldredge? A. Yes, there was. 
Q. Was that the check in the payment of the liability that you 
have previously mentioned? A. That is correct. 


Q. Directing your attention, sir, to the year 1954 and particu- 
larly December 23, 1954, had you determined by that time, sir, that 
the defendant represented Marvins Credit, Incorporated? A. That is 
correct. 

Q. And as a result of that, sir, did you determine the 
amounts payable to Mr. Chaifetz as fees or other items during 1954? 
A. That is correct. 

MR. SMITHSON: May I have Exhibit G-52, Mr.) Flannery ? 

(The exhibit was handed to Mr. Smithson by the Deputy Clerk.) 

BY MR. SMITHSON: 
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Q. Ishow you, sir, Government Exhibit 52, which has been 
received in evidence as a check of Marvins Credit by Mr. Abraham 
Phillips, payable to Mr. Chaifetz, December 23, 1954, sir. Did you, 
1104 sir, examine the fee books of the defendant to determine wheth- 
er or not that item of $200 was reported in his fee books? A. Yes, I 
did. 
Q. Was it so reported? A. No, it was not. 
Q. Tell me, sir, was this particular item reported in 1955, 
this $200 check? A. No, it was not. 
Q. Tell me, were the entries--were there entries, sir, in the 
1954 fee books of the defendant of fees which Marvins Credit paid him? 
A. Yes, there were. 
Q. Were they made for every month, or not? A. Yes, they 


Washington, D. C. 
November 2, 1959 
* * 
1116 JOHN HEIN 
resumed the witness stand and, having been previously duly sworn, was 
examined and testified further as follows: 
1117 DIRECT EXAMINATION - (Continued) 
* * * 
1119 BY MR. SMITHSON: 

Q. I show you, sir, Government Exhibit 2 for identification, which 
has been received in evidence as the defendant's 1951 income tax return; 
showing you, likewise, sir, Government Exhibit 61, which has been 
received in evidence as the copy of the fee book of the defendant for 1951. 

I will ask you to examine these records, sir, particularly with 
regard to any fees which are listed on the fee book as received from 
Marvins Credit. (Brief pause.) 


1120 Now, sir, during the particular time of January of 1951 through 
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December of 1951, were fees received by the defendant|from Marvins 
Credit? A. Yes, there were. 
Q. Were there any deductions therefrom for the services, sir, 
of the attorneys Korn and Wald? A. For the months January through 
November, there were deductions. In the first four months, January, 
February, March and April, $75 was deducted from the fee of Marvins, 
and the net amount was reported. 
For the next seven months, $25, which was paid to Mr. Korn by 
the defendant, was deducted and the net amount shown as a fee. 
Q. Now, the total of the fees paid for this period of time from 
Marvins by virtue of the fee book is what ? 
MR. SMITHSON: For the record, the witness is using a pad for 
a computation. 
THE WITNESS: The defendant reported net fees received from 
Marvins of $3, 525. 
BY MR. SMITHSON: 
Q. Were there shown on his fee books, sir -- can you relate, 
from examination of his fee books, the total which, by the fee books, he 
paid to Seymour Korn and Nathan Wald? A. To Mr. Wald and Mr. Korn, 
1121 the defendant paid the total sum of $475. 
Q. Now, sir, directing your attention to the exhibit known as 
Government Exhibit 2, the income tax return of the defendant, I will ask 


you, sir, if there appears an entry thereon for legal services to the 
same two attorneys, Nathan Wald and Seymour Korn? A. Yes, there 
does. 


Q. And the total claimed as a deduction is how much? A. $475. 
Q. Tell me, sir, from the fee records and the tax returns, was 
the $475 taken off of the fees as received from Marvins accounted for 
in the tax return of the defendant? A. Not in his gross receipts. It was 
not accounted for. 
MR. SMITHSON: May I have Government Exhibits 53-A, B and 
C, Mr. Flannery? 
(The exhibits were handed to Mr. Smithson by the Deputy 
Clerk. ) 
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BY MR. SMITHSON: 

Q. Tell me, sir, during the course of your examination of the 
various records, did you have occasion, sir, to check anything at the Su- 
preme Court regarding Abraham Chaifetz? A. Yes, we did. 

Q. Would the name Leonard Moore mean anything to you? A. 

1122 Yes. 

Q. Was it inthat regard? A. Yes, it was. 

Q. And what did you find at the records of the Supreme Court in 
that matter? A. I found that the defendant had filed a petition for certiorari 
in the case of Leonard Moore. 

Q. Allright, sir. Asa result thereof, sir, I show you Govern- 
ment Exhibits 53-A, B andC. Did there come a time you secured those, 
sir, or copies thereof? A. Yes, there did. 

Q. Do you recall what year it was, sir, that that petition was 
filed in the Supreme Court by the defendant? A. During the year 1955. 

Q. Showing 'you, sir, Government Exhibit 6 for identification, the 
income tax return of the defendant for 1955, and Government Exhibit 65, 


which is the fee records of the defendant for 1955, sir, would you examine 


that fee record and determine whether or not there is reported therein, 
sir, the receipt of any funds, any money for the purpose of a petition for 
certiorari in the Supreme Court in the name of Moore? A. The fee book 
does not disclose any fee received for Moore in connection with this 
petition or any moneys at all received. 

Q. Directing your attention to Government Exhibit 6, which is 
the income tax return for the defendant, 1955, is there any reflection 
therein relative to a business deduction for a petition of certiorari? A. 
The defendant claimed on his '55 income tax return a deduction for court 
expenses in the Supreme Court: Clerk, $100; Brief, $150; Total, $250. 

Q. And, I believe you said there is no report of that fee in his 
fee schedule, sir? A. There is no report of any income, no. 

Q. Inthe name of Moore? A. Moore, that is correct. 

MR. SMITHSON: 65-A and B, Mr. Flannery. 
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(The exhibits were handed to Mr. Smithson by the Deputy 
Clerk. ) 

BY MR. SMITHSON: 

Q. Handing you again, Mr. Hein, Government Exhibit 6 and 65, 


which are the income tax returns and the fee book for 1955 of the defend- 
ant, showing you at this time, sir, Government Exhibit 55-A, which 
has been received in evidence as a statement submitted by the defendant 
in the year 1955 from the Washington Novelty Company, I will ask you 
to examine that, sir, and state whether or not that portion which is re- 
ported thereon as a fee to the defendant from Washington Novelty Com- 
pany is reported on the fee book of the defendant? A. No, it is not. 
MR. SMITHSON: May I have 56, 57-A, B,| C and D? 
(The exhibits were handed to Mr. Smithson by the Deputy 
Clerk. ) 
BY MR. SMITHSON: 
Q. During 1955 were you able to determine, sir, whether or not 
the defendant had any business transaction with a person by the name of 
Walter C. Clarke? A. Yes, I did. 
Q. Tell me, sir, did the defendant reflect on his fee book the 
receipt of any fee from Walter C. Clarke? A. During|the year 1955 there 
was no fee reported received from Mr. Clarke. 
Q. Tell me, specifically, sir, did you find in your examination 
of his fee book any $300 item with the name Clarke in any way reflected 
in his fee book, dated approximately December 22nd of '55? A. There 
is no fee reported received from Clarke during the year 1955 and the 
month of December 1955. 
Q. Showing you at this time, sir, Government Exhibits 57-A, 
B, C, and D, which have been received in evidence as|checks payable to 
A. Chaifetz by Bernard Lucas during the period of 1955, would you ex- 
amine those checks, sir, specifically each item, and the fee book of the 
defendant ? 
(Brief pause. ) 
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Tell me, sir, do you find any of the purported fees paid by Lucas 
to the defendant,’ Chaifetz, reflected in his fee book for 19557 A. None 
of these fees are reported in the defendant's fee book for the year 1955. 

MR. SMITHSON: May I have Exhibits 3, 4, 5 and 6? 

_ (The exhibits were handed to Mr. Smithson by the Deputy 

Clerk.) ._ 

BY MR. SMITHSON: 

Q. Now,’ Mr. Hein, adding to. Exhibit 6, which you have before 
you, Government Exhibits 8, 4 and 5, which are likewise the tax returns 
of the defendant for the years 1952 through 1955, four of the five tax 
years, showing you, also, sir, Government Exhibit 58-A, which has 
been received in evidence, and particularly 58-B, which has been re- 
ceived in evidence as the itemization of the telephone account of Republic 
7-0010, that is, the number of the defendant's office, for the period 
1952 through 1955; would you examine those records, sir? 

(Brief pause. ) 

Mr. ‘Hein, have you completed your examination? A. Yes, I have. 

Q. During the period, sir, 1952 to 1955 inclusive, the last four 
of the tax years, have you determined, sir, whether or not the defendant 

1126 took as a business deduction the expense of his office phone? A. 
Yes, he did. 

Q. And for the total amount for the four years of how much, sir? 

MR. AHERN: Your Honor, I would like to object to that. 

May we. come to the bench on that? 

THE COURT: Yes. 

(At the bench:) 

MR. AHERN: Your Honor, the cases hold that you cannot 
allocate this for any particular number of years, that each year must be 
separately proved. It is confusing and prejudicial -- 

MR. SMITHSON: I think counsel's point is well taken. I 
agree with counsel. I will reframe the question. 

... ;.. 'THE COURT: All right. 

In open courts) 
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BY MR. SMITHSON: 

Q. Let me direct your attention, first, Mr. Hein, to the year 
1952. Does the defendant itemize, for 1952, his deductions for his 
telephone? A. Yes, he does. 

Q. And the total figure which he gives for such) purpose of tele- 
phone is what? A. $1200. 

Q. Is this reflected as office phone or home phone, or how? A. 
It shows telephone bills and service. 

Q. Allright, sir. Is this the itemization of his business account 
or income? A. It is the itemization of his business expenses. 

Q. Allright, sir. Now, based on the report of Government Ex- 
hibit, I believe it is 58, have you determined, sir, what in fact the 
defendant paid during the year 1952 for business expense-telephone? A. 
During the last eleven months of 1952 the taxpayer paid a total of $264.97 
for this phone and service. 

Q. What month was eliminated, sir? A. The month of January. 

Q. Is that the month the figures for which were/not supplied to 
you? A. That is correct. 

Q. And except for that month the total was $264, is that my un- 
derstanding? A. $264.97. 

Q. Tell me, sir, with regard to 1953, did the defendant deduct 
or claim a business deduction for his telephone that year? A. Yes, he 
did. 

Q. In what amount? A. He also claimed $1200 for the amount -- 

1128 for the year of 1953 for his phone. 

Q. What, if any, figures, sir, were you able to determine from 
‘58 were actually paid by the defendant for his business phone? 

THE COURT: For '53? 

MR. SMITHSON: For '53. I beg your pardon. |'53. 

THE WITNESS: The itemization of account shows that during the 
year 1953 the taxpayer paid $297.15 for phone and services on this 


number. 
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BY MR, SMITHSON: 

Q. Now, sir, likewise, for '54, did the defendant claim a busi- 
ness deduction for his telephone? A. During the year the defendant did 
claim telephone expenses. . 

Q. What figure? A. $1, 082. 30. 

Q. Directing your attention to Government Exhibit 58, sir, how 
much, in fact, was paid by the defendant for that purpose -- 

MR. LAUGHLIN: '58? 

MR. SMITHSON: Again I did that. Iam sorry. 1954. My 
apologies, Your’ Honor. I must have 58 on my mind. 

THE COURT: I thought you said 58 the first time, too. 

1129 MR. SMITHSON: I did, Your Honor. The exhibit is 58. 

THE COURT: Yes, I think you did. 

BY MR. SMITHSON: 

Q. The year we are concerned with, Mr. Hein, is 1954. The 
exhibit is 58. A. During the year 1954 the defendant paid on this phone 
total charges of $355.99. 

Q. Directing your attention, sir, to the tax return for 1955, did 
the defendant claim a deduction for his telephone expense in his business 
deductions? A. Yes, he did. 

Q. For what figure? A. $853. 42. 

Q. Directing your attention to Exhibit 58, does that reflect, 
sir, the actual sums paid by the defendant for the year 1955? A. It 
shows the taxpayer paid for services and telephone $422. 87. 

Q. All right, sir. With regard to his business deductions, sir, 


in any one of those years, is there more than one itemization of a tele- 


phone expense on those tax returns for 1952, '53, '54or'55? A. There 
is an itemization, Answering Service phone, that is listed. 

1130 Q. All right, sir. Is there any other item, other than the phone 
service or Answering Service, for telephones listed? A. No, there is 
not. 

Q. Allright, sir. Is that itemization of the Answering Service 
separate and distinct from the $1200 listed in 1952, the $1200 listed in 
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1953, the $1082. 30 listed in '54 and the $853. 42 listed for '55? A. Yes, 
it is. 
Q. All right. Mr. Hein, did you have occasion|to speak with the 
defendant, Mr. Chaifetz, relative to what, if any, funds he had on hand 
in his person as of December 31, 1950? A. Yes, I did. 
Q. Where and when did you have that conversation with him? A. 
At the formal conference held in April or May of 1957.| The taxpayer was 
asked -- 
MR. LAUGHLIN: Of course, Your Honor, I would like to know who 
else was present. 
THE COURT: All right. 
MR. SMITHSON: For the record, counsel, that is the same con- 
ference that we have previously adduced certain testimony. But, if you 
would like, I will put it on the record. 
BY MR. SMITHSON: 
Q. Who else was present, sir? A. The defendant, Mr. Samuel Co- 
hen, Mr. Bloomenberg, Special Agent McIntyre and Group Supervisor 
Sherwood Hackett. 


Q. Now, sir, would you continue with what, if anything, was 


said to the defendant and his response in that regard? |A. The taxpayer 
was asked about his cash on hand. He stated -- 

MR. AHERN: Your Honor, I think he ought to specify as to what 
date he is talking about cash on hand. 

THE COURT: I assume the question related to December 31, 1950? 

MR. SMITHSON: The base year, that is correct, Your Honor. 

THE COURT: The question relates to that date! Was that the 
question that was asked? 

You better clear it up. 

MR. SMITHSON: All right, Your Honor. 

BY MR. SMITHSON: 

Q. With regard to the cash on hand as of the close of the base 
year 1950, which would be December 31, 1950, what, if any, cash did 
the defendant state he had on his person? A. The taxpayer said that he 
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had always carried approximately $300 on his person. Any other money that 
he had at home or in the office he stated would have been clients' money. 

Q. With regard, sir, to any funds which were held by the defendant 
in any place of security, was he questioned about that at any time? A. 
Yes, he was. 

Q. When and where was that? A. When the taxpayer's safe de- 
posit box was inventoried in September of '56 there was 30 twenty-dollar 
bills in the safe deposit box. 

Q. Allright, sir. What, if anything, did the defendant say with 
regard to that? A. He stated that that was his funds. He was asked at 
that time if he had any other funds at home or in his office. He said, no, 
he never kept any money at home or in his office unless he kept it over- 
night for clients. 

Q. Now, sir, with regard to the $600 which were found in the 
safe deposit box, was that, sir, added in to the net worth statement which 
was prepared and has been received ‘in evidence? I believe that is Ex- 
hibit 66. A. No, it was not. 

Q. Whyinot, Mr. Hein? A. Because the defendant had been in 
the safe deposit! box after December 31, 1955 and we were unable to de- 
termine when that money was placed there. So, to give the defendant 

1133 every benefit, it was not added back. 
* * * 
1134 BY MR. SMITHSON: 

Q. Leaving those with you for the moment, sir, I will ask you 
if at this time you have the copy of Government Exhibit 66, which is the 
Government's computation of the defendant's net worth? Do you have 
that before you, sir? A. Yes, I do. 

Q. Asaresult, sir, of the figures reflected in the last itemiza- 
tion on page 4, which reads: "Additional net income --" Strike that. 

As a result, sir, of the itemization which is stated to be "Cor- 
rected Net Income according to the Government's computation for 1951," 
do you see that, sir? A. Yes, I do. 

Q. Does your -- 
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MR. SMITHSON: For the record, Your Honor, this might be 
repetitious, but so it might be followed. 

BY MR. SMITHSON: 
Q. What is the figure which appears for that particular itemiza- 
tion for 1951? A. $18, 027.51. 
1135 Q. Using, sir, Government Exhibit 78, which is the table, I be- 
lieve, for the preparation of the 1951 through 1955 tax|returns -- is that 
correct? A. That is correct. 

Q. -- have you determined, sir, the corrected tax according 
to the Government's computation, based on the net income of the figure 
$18, 027.51? A. Yes, I have. 

Q. What would be the corrected tax? A. After giving the defendant 
credit for three exemptions, the correct tax for the year 1951 is $5, 412. 03. 

Q. The tax for that particular return, or for the 1951 return was 
how much? A. $510.89. 

Q. Leaving an additional tax due and owing per our computations 
of how much? A. $4, 901.14. 

Q. Directing your attention, sir, to the year 1952 and to the 
itemization known as corrected net income, I will ask you, sir, what that 
figure is on page 4 of the Government's computation? |A. $8, 052.91. 

Q. Using that part of Government Exhibit, sir, /78, which bears 
on the year 1952, have you computed or can you compute the corrected 
tax? A. Yes. 

Q. What is it? A. After giving the defendant credit for the three 
exemptions, the corrected tax is $1, 601.99. 

Q. And the tax for the return for the year 1952 was how much? 
A. $34. 22. 

Q. Leaving an additional tax due and owing of how much? A. 
$1, 567. 77. 

Q. Going, sir, to the year 1953 and the sain of corrected 


net income on page 4, what is your figure for that, sir? A. $12, 636.97. 
Q. And using that part of Exhibit 78 which bears on and deals 
with the tax return from 1953, will you, or have you computed the 
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corrected tax for that year? A. Yes, I have. 

Q. How much is it? A. After giving the defendant credit for his 
three exemptions, the corrected tax is $3, 307. 53. 

Q. And the tax as according to his return for that year? A. 
$48. 73. 

Q. Leaving an additional tax due and owing of how much? A. 

1137 $3, 258. 80. 

Q. Directing your attention to the year 1954 and the itemiza- 
tion of the corrected net income, what is the figure according to the 
Government's computation reflected thereon? A. $12, 089. 36. 

Q. Using that part, sir, of Government Exhibit 78, dealing 
with 1954 and its computation of income, what is the corrected income 
tax, sir, on that corrected net income? A. After allowing the three 
exemptions, the corrected tax is $2, 749.96. 

Q. And the tax according to the return? A. $376. 35. 

Q. And the additional tax due and owing? A. $2, 373. 61. 

Q. Going to the year 1955, that column in the itemization of the 
corrected net iricome for that year, what is the figure which you have? 
A. $7, 877.51. 

Q. Using Government Exhibit 78 which pertains to the year 1955, 
sir, what is the corrected tax due on that corrected net income? A. 
After allowing the three exemptions, the correct ed tax is $1, 383. 25. 

Q. And'the tax according to the 1955 tax return of the defend- 
ant is how much? A. $250.09. 

Q. And the additional tax due and owing, sir? A. $1, 133.16. 


* x * * * 


Q. Mr. Hein, looking at Government's Exhibit No. 52 -- 
strike that. 

Looking at Government's Exhibits 2, 3, 4, 5, and 6, with regard 
to the tax returns of the defendant, when you made your computation of - - 
the corrected tax, which you have heretofore related to us, I will ask 
you whether or not you took into consideration the itemization of the 


personal deductions claimed by the defendant on his tax returns for those 
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years? A. The taxpayer was allowed all itemized deductions that he 
claimed on the return, without verification and whether or not they were 
allowable. 

* * 
CROSS- EXAMINATION 
BY MR. AHERN: 
* * * * * 
1148 Q. Did there come a time in connection with the audit of Mr. 
Chaifetz's return that you did something? A. Yes. 
Q. What was the first thing you did in connection with the audit 
of Mr. Chaifetz's return? A. Contacted the taxpayer. 
Q. When did you contact the taxpayer? A. Sometime during 
August, 1954, I believe. 
Q. Now, sir, isn't it a fact that before you contacted the taxpayer 
you had gone to the banks in the District of Columbia and had examined 
certain balances of the taxpayer? A. No, I did not. 
Q. You couldn't be mistaken about that? A. That is correct. 
1149 Q. When did you go to the banks, if you did, to examine the bal- 
ances on hand with respect to Mr. Chaifetz? A. It was|after I had con- 
tacted the taxpayer. 
Q. How did you contact him: by face or over the telephone? A. 
I called him on the telephone, made the appointment, and went to his 
office at the time of the appointment. 
Q. When was that, sir? A. I believe it was sometime during the 
latter part of August of 1954. 
Q. And so your testimony is when you came to your office in the 
latter part of August, 1954, you had Mr. Chaifetz' return, but that you 
had made no other independent inquiry at banking institutions in respect 
to Mr. Chaifetz' financial status? A. That is correct. 
Q. Didn't you testify at the motion to suppress heard in this 
cause that before going to Mr. Chaifetz's office you had!made a check 
of local banking institutions? A. I don't believe I did. 
Q. Let me ask you this: When do you now fix as the first date 
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you went to a banking institution? 

MR. SMITHSON: I object to the form of the question. There is no 
proof he ever testified other than what he said ise 

1150 MR. AHERN: Let me rephrase it. 
BY MR. AHERN: 

Q. Then did you go to an institution here in the District of Colum- 
bia, banking or otherwise, to check on Mr. Chaifetz’s accounts? A. After 
I contacted the defendant. 

* * * * * 

Q. Onthis occasion when you say you asked Mr. Chaifetz for 
his records, I take it you mean you asked him for the right to inspect his 
records. A. (Pause.) Yes. 

Q. Now, you hesitated. Was there some reason for your hesita- 
tion with respect to that question? A. I want to get clearly in my mind the 
questions before I answer them. 

Q. Your testimony is now that you asked him to inspect the rec- 
ords; is that right? 

MR. SMITHSON: Objection to the use of the word "now" by coun- 
sel. 

MR. AHERN: That was unintentional. 

THE COURT: You will rephrase the question, then. 

BY MR. AHERN: 

Q. Did you ask him to inspect the records? A. I don't know if 
those were the words I used. 

Q. Did you come there with a satchel intending to carry all the 
records back to your baliwick in Internal Revenue? A. Not at the first 

conference, no. 

Q. Tell us, as best you can recall, what you said to the tax- 


payer on this initial interview and what he said to you. A. When I went 
up I identified myself and told him I had his 1951 return for audit. I 
asked him what records he kept of his income and expenses. He showed 
me his fee book and said that is what he used to keep a record of his 


income; the only thing he had. He never showed me any receipted bills 
or anything for expenses. 
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Q. Iam asking you what he said; not what he showed you. It wasn't 
responsive. 
MR. SMITHSON: I believe it is, Your Honor. He asked him what 
was said. Possibly it consisted of nothing but being shown. If the witness 
could be admonished to hold it to the conversation and not what was pro- 
duced. 
THE COURT: Yes. He is asking for the conversation. 
THE WITNESS: It is hard to remember a five year old conversa- 
tion; just what transpired at this initial conference. 
I know the taxpayer said he was busy and he ran a one-man office. 
He did say he didn't have his cancelled checks but had his check stubs, 
that he would have to get for me. Other than that, I can't recall. 
BY MR. AHERN: 
Q. In other words, this was a relatively short conversation; is 
that right, sir? A. Well, it could have lasted half an hour, three-quarters 
of an hour -- everything that transpired. 
Q. Let me ask you this: A few monients ago you were asked 
about an interview back in 1957 where Mr. Hackett, Mr. Bloomberg, 
and Mr. Cohen were present. Do you recall that? A. /Yes, I do. 

Q. That stood out in your memory like a bell; didn't it; that con- 
ference. A. Because there was a written report made of that interview. 
Q. And you have looked at that report; is that it? A. Yes. 

Q. And you read it over before youtook the stand; is that right? 
A. Yes. 

Q. When you were there at Mr. Chaifetz' office, way back in 
1954, did you at that time make any copy or did you sit|down at the 
desk and inspect the fee book and any other records that were there at 
the time? A. I believe at the first conference he only had his fee book, 
which I glanced over. 


Q. When you say "glanced over" did you make any notations of 
it at that time? A. No, not at the first conference. 
Q. Did you take it out with you? A. Not at the first conference. 
Q. Was anything then said during the course of this conversation 
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as to whether -- strike that. 

Was there another lawyer present in the office at this first con- 
ference with Mr. Chaifetz? A. At the time the defendant had another 
lawyer associated with him. 

Q. What was his name? A. I don't recall if he was in the office 
or not. 

Q. What was his name? A. Mr. Zuckerman. 

Q. And, sir, after examining the fee book -- let me ask you 
this: I gather, when you say you glanced over it, you made no transcript 
of it at that time. A. That is correct. 

Q. DoI take it from your testimony that the statement was made 
that the defendant would supply to you his check stubs at a later time; is 
that right? A. That is right. 

Q. Was any date fixed at this first conference that you just related 
as to when you would see the taxpayer on the second occasion? A. I be- 

1156 lieve there was an arrangement that one of us would call the other 
when we were ready for it, or when the defendant had found the stubs 
and did not have a case in court. 

Q. Did there come a time when a second call was made and some 
second conference was set up? A. Yes, there was. 

Q. How did that come about? Did you call the taxpayer or did 
the taxpayer call you? A. I cannot say who did the calling. 

Q. By the way, had you, up to this time, and up to the second 
call, had you been in contact with anybody from the Intelligence Division; 
any special agents; that is, subsequent to your first visit? A. No, I had 
not. 

* * * * * 

1166 Q. How long was it -- strike that. How long did you keep the 
records that you got on your second visit from the taxpayer? How long 
did you keep them over in the Revenue Building? A. I.cannot answer 
that. I do not know. 

Q. And from the time you got the records did you devote your 
time to the Chaifetz case? A. Not all of my time, no. 

Q. Well, a greater part of your time? A. No. 
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Q. Well, do you have an independent recollection of when you 
returned the 1951 fee book and the check stubs to the|taxpayer? A. No, 
I don't. 
Q. Give us your best recollection. A. No recollection. 
Q. You mean you can't tell if it was 1951, 2, 3, 4or5? A. It 
was most probably during the latter part of 1954, 
1167 Q. Do I understand you to mean, sir, you mean December of 
1954? A. It could have been December, or November, or it could have 
gone into 1955. I don't know. 
Q. In any event, did you see the taxpayer between the time you 
got the records on the second visit and the time you returned them to 
him? A. I believe before I returned the 1951 records I got the 1952 and 
1953 records also. 


Q. Now that was -- you mean you got the 1952 and 1953 income 
tax records? A. His fee book and his check stubs. 

Q. All you had was the 1951 return you were auditing; is that 
right? A. I had gotten the 1952 and 1953 returns at a later date, after 


1951. 
Q. Did you get 1951 after you asked for his 1952 and 1953 rec= 
ords? A. I cannot answer that. 
Q. Let me ask you this: Had you gone to the banks in the District 
of Columbia and checked his bank balances as of certain years before 
you requested his 1952 and 1953 returns? A. I believe [ requested his 
1952 and 1953 returns before I had checked any of the banks. 

1168 Q. Let me ask you this, Mr. Witness: When is your best recol- 
lection, right now, when you first went into a bank to check on some ac- 
count of Mr. Chaifetz? A. It most probably was during October or 
November, I believe, of 1954, Approximately that time. 

Q. Well, then » Mr. Witness, do you fix it as prior to the return 
of his records to him? A. It would have been, yes. 

Q. And now, when you went to the banks, what balances did you 
take down; for what years? A. It would have been 1950 through 1953. 

Q. What about 19547 A. 1954 was not finished yet so I wouldn't 
have taken it down. 
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Q. So, it does stand out clear in your mind it was prior to De- 
cember 31, 1954, you didthis. A. It would have been, yes. 
Q. When you say you requested his 1952 and 1953 returns did you 


do this again on your own initiative or did you confer with anyone whether 


you should do that? A. On my own. 

Q. As a matter of fact, as of this time you had an informal con- 

ference with members of the Special Agents Division; hadn't you? A. No. 
1169 Q. When you returned the records to the taxpayer, what records 
did you return to him? A. All the records he had given to me. 

Q. Did you tell him at that time you had photostated them? A. 
No, I did not. 

Q. Asa matter of fact, you had a specific reason why you didn't 
disclose that to him; did you not? A. No. 

Q. Let me ask you this: Is it not a fact when you were making 
an audit such as this you attempted to lull the taxpayer into a sense of 
security -- that it is a routine matter -- when in fact you are trying to 
make some type case against him. A. No. 

Q. Was'there any particular reason why you didn't tell him you 
had photostated this fee book and photostated his check stubs? A. There 
was no reason to tell him or not to tell him. 

Q. Now, when you returned his records on this occasion how 
long did you remain in his office? A. Itis hard to say how long I remained 
in there. 

Q. On this occasion when you returned his 1951 records, or what 
records you had been given, did you ask him for additional records? A. 

Those were the only years. 1951, 1952, and 1953 are the only 
records I took out of the defendant's office. 

Q. Mr. Witness, you testified on your initial visit you got the 
1951 records. | Right? A. No. I did not testify to that. 

Q. You testified you got his 1951 fee book; didn't you? 

MR. SMITHSON: The witness said he skimmed through it and 
didn't take it. 

THE COURT: He said he didn't take it on his first visit. 
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MR. AHERN: I stand corrected. 
BY MR. AHERN: 
Q. You inspected his book on your initial visit, A. Right. 
Q. When did you physically take that book? A.|It would have 
been the second visit. 
Q. Which was when? A. Approximately a week after the first 
visit. 
Q. Which is what month? A. Approximately Ajugust, 1954. 
Q. So, in August, 1954, you physically got in your possession 
his 1951 fee book. Right? A. Correct. 
Q. And you physically got in your possession his check stubs. 
A. That's right. 
Q. Covering what period? A. There were some checks prior to 
January 1 of 1951; check stubs which the defendant had a rubber band 
around. Those stubs were not looked at. And then there were some 
checks for 1952 at the end, also with a rubber band around them, which 
were not looked at at that time. 
Q. How about 19537 A. There were no 1953 check stubs in that 
book that I recall. 


Q.Then you returned on some occasion -- you returned the 1951 
fee book and the stubs you had gotten. Right? A. The 1951, 2 and 3 
were all returned at one time. 

Q. Mr. Witness, you took the 1951 fee book with you; didn't 
you? A. Yes. 

Q. You didn't get at that time the 1952 and 1953|fee book; did 
you? A. (Pause.) I could have gotten all three at the same time. 


It is hard trying to remember five years ago just what transpired 
on each occasion in each case you handle. 

Q. But you have written a report up on this case; haven't you, 
Mr. Witness? A. You don't write a report on what you did do or don't 

do in your report. 

Q. You did write up that you got records from 4 taxpayer; don't 
you? A. No. 

Q. Youdon't? A. No. 
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Q. What'is your best recollection whether you did get the 1951, 
1952 and 1953 fee books at one time or didn't? A. I can't recall when I 
got each one. Whether I got the three at once or '2 and'3 ata later 
date. 

Q. Do you have a recollection when you photostated these, 
whether you photostated the 1951 fee book first or all at the same time? 
A. They were all photostated at one time. 

Q. Does that refresh your recollection that you got them all at 
one time? A. No, it doesn't. 

Q. When do you pinpoint the day you returned these fee ‘pooks? 


A. I cannot pinpoint it. 

Q. What month do you attribute it to? A. I don't know. 

@. Now, Mr. Witness, there did come a time you returned the 
fee books. A. Yes. 

Q. And there did come a time you returned the check stubs? A. 


Yes. 

Q. Did you take them physically over to your office? A. I went 
through them at his office or his accountant, Mr. Silver's office. 

Q. Let me ask you this, sir: When do you place the next con- 
versation, in chronology, you had with the defendant after getting his 
records? When was the next time you saw them, if you did, face to 
face? A. Iknow I saw them in December, 1954. 

Q. Where? A. In his office. 

Q. And'what was the occasion for your being in his office in 
December, 1954? A. To secure an 872 for the year 1951. 

Q. When you say "to secure an 872," what is an 872? A. That 
is a consent extending the statute of limitations for assessment and 
collection of tax. 

Q. And it is tendered, is it not, sir, so that the government 
will collect the tax if they can't establish fraud; isn't that right? A. It 
is for the benefit of both the taxpayer and the government. 

Q. How is it for the benefit of the taxpayer, Mr. Witness? A. If 
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there is a refund coming the taxpayer will get his series 
Q. You mean at the conclusion of the audit? A. That's correct. 

Q. In this case did you bring this form 872 to the taxpayer? A. 

Yes. 


Q. And you explained to him, did you not, what the purpose of 
this form was? A. Yes, I did. 

Q. And isn't it a fact you told him by signing this waiver it 
would give you an opportunity to complete your audit, and did you not use 
this terminology: Money can settle anything. A. I did not. 


Q. Do you deny there was any discussion between you and the 
taxpayer that the payment of money would adjust the purpose of your audit 
to determine what his true tax liability was? A. That is correct. 

Q. Was there any discussion by you in connection with this form 
that by the signing of this form the taxpayer didn't have|to worry; that 

your audit would be completed and that it was a civil matter? A. 

I did not. 

Q. Let me ask you this, Mr. Witness: When you tendered this 
form -- 872, is it? A. That's correct. 

Q. Of course, at that time you had had a chance to examine to 
some extent his 1951 fee book, his 1952 fee book, and possibly his 1953 
fee book. Right? A. Yes. 

Q. And, of course, you had his returns before you at all times, 
did you not? A. Yes. 

Q. Can you tell me, Mr. Hein, whether prior to this visit you 
are now talking about in December, 1954, when you came up with your 
Form 872 in your hand, you had at that time or prior to that time checked 
the checks and you had noted certain information from the banks. A. If 
I had checked the checks at that time it would most probably have been 
just the Liberty National. 

Q. Iam not interested in "if." Do you have any recollection if 
you had or had not? A. I believe I had checked the Liberty National at 
that time. 
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1183 MR. AHERN: Mr. Flannery, may I have the check in the amount 
of $50 from one WilliamH. Roff? 
(The' exhibit was handed to Mr. Ahern by the Deputy Clerk. ) 
BY MR. AHERN: 

Q. Now, with respect to Government's Exhibit No. 35 for identi- 
fication, that involves a check of Mr. Roff to Mr. Chaifetz, does it not? 
A. That -- 

MR. SMITHSON: May I interrupt a moment? It is not for identi- 
fication, is it? 

THE COURT: It has been received in evidence. 

MR. AHERN: 35 in evidence. 

BY MR. AHERN: 

Q. Do you recall that exhibit? A. Yes, I do. 

Q. And that is, is it not, that is the exhibit that you testified 
was not in the defendant's fee book? Do you recall that? A. That is 
correct. 

Q. Now, I will ask you, sir, when you had the defendant's fee 

book for the year 1951, you did ascertain, did you not, that there 
was another entry in the year 1951 on 2-7-51 with the name Roff, indi- 
cating a fee of $1007 Isn't that right? A. That is correct. 

Q. And so it was from the defendant's own record in 1951 that 
the identity of the client Roff was disclosed, isn't that right? A. Yes. 

Q. And with respect to this item reflected on February 7th by 
Mr. Roff, you will notice the fee is in the amount of $100, is it not? A. 
It indicates there that it is a hundred. Actually, the defendant later told 
us it was $10. 

Q. Well,’ your check independently established that he had made 
an error of $90 against himself, isn't that right? A. Yes. 

Q. You didn’t mention that on direct examination, did you, when 
you were asked about Roff's payments? A. I was not asked -- I was 


asked specific questions on specific items. 
* * * 


241 
1193 BY MR. AHERN: 
Q. Now, sir, showing you Government's 2, which is admitted 
in evidence, that is the tax return for the year '517 A. Right. 
Q. That is the tax return that corresponds to the exhibit that you 
have in front of you, 61, right? A. That is correct. 
Q. Now, will you tell me what is the gross fee reflected on the 
1951 tax return? A. $17,870. 
Q. That gross fee, then, sir, does include the $90 differential 
in February of 1951, isn't that right? A. Almost all of it. 
Q. Well, all but two cents, is that right? A. Right. 
* * * * * 

1198 Q. Now, I want to direct your attention to 5-1-51. Do you find 
a fee in there for $61.68? A. Yes. 

1199 Q. Who was that paid by? A. Mert Oliver. 

Q Did you go to Mert Oliver and see whether she paid in check 

or cash? A. No. 

Q. Did you make any inquiry of Mr. or Miss Oliver at all? A. 

No, they were not contacted. 
* * * * * 

1202 Q. Now, in the year 1951, then, are there any clients reflected 
in Mr. Chaifetz' fee book, that he listed, that you attempted to interview 
to see whether their payment had been either in check or cash? A. What 
we did is contact them and ask them what payments were made to the 
defendant. Those we contacted we asked them what payments were made, 
and we asked for their record of those payments. 

Q. Well now, when you had the fee book of 1951 before you, you 
had a number of names in that fee book, didn't you? A. | Yes. 

Q. And you contacted people like Roff and Vanne, did you not, 
about which we have had testimony here? A. Yes. 

Q. Now, my question to you is: How did you decide, then, what 
clients you were going to contact and what clients you were not going to 


contact? A. We checked the court records, and if the court records 


indicated that there was a case that a fee was not shown on the book for, 
the client was contacted. 
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1203 Q. Well now, you take the case of Raymond Lewis. Do you re- 
member the case of Raymond Lewis, an item involved in that case? A. 


Yes. 


Q. Now, he didn't have any court record, did he? There wasnt 
any court case with Raymond Lewis, was there? A. No. 

Q. You ran down Raymond Lewis, did you not? A. That was 
through circularization. 

Q. Well, in other words, you then did circularize Mr. Chaifetz' 
clients, is that right? A. There was no record in Mr. Chaifetz’ records 
that were produced, of the name of Lewis. 

Q. So what did you do, circulate all the Lewises in the District 
of Columbia? A. No. 

Q. What did you do? A. We circulated the bg a Owners 
Association members. 

Q. And was it from them that you ascertained his name? A. Yes. 

Q. Well, my question, then, sir, is: Why did you not do it to - 
these other individuals that I read off to you a few moments ago, Mrs. 
Hersh and Sylvia Kennedy and Mert Oliver? A. Well, Mrs. Hersh or 

Mr. Hersh, whoever it is, I think there are quite a few Hershes 
in town and we didn't know who it was or even if they were from town 
here. 

Q. Well, the same would have applied to Mr. Lewis, would it 
not? A. He was from town here. 

Q. Now, what about Miss Kennedy? A. That being such a nominal 
amount, we did not -- for $10 -- we did not check her. 

Q. Is that your statement? A. Yes, we didn’t check her out, no. 

Q. And how about Mert Oliver, did you make any effort to circu- 
larize her? A. No, Mert Oliver was not contacted. 

Q. Now, let me ask you this. Inthe year 1951, did you ascer- 
tain and obtain receipts from anybody, in the year 1951, showing a pay- 
ment of cash to Mr. Chaifetz? A. No. 

Q. You didn't want to do that, did you, Mr. Witness? You didn't 
want to obtain documents showing that Mr. Chaifetz had been paid in cash 
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and had noted it in his book? You didn't want to do that,| did you? A. If 
we would have found them, we would have showed them. 

Q. You didn't look to find them, did you? A. We circularized the 
property owners, all the court records, any reference in the court 
cases we circularized to find out whether they had paid him a fee or not. 
It didn't matter, check or cash. 
Q. Now, when you say court records, do I understand that you 
came down to the District Court here and took all the files in the Court- 
house for the year 1951 and went through all the cases that were filed 
in the District Court here in 1951? A. Yes. 
Q. And you would go through the files looking for an appearance 
or some form filed by Mr. Chaifetz, is that right? A. That is correct. 
Q. And having done that, all for 1951, you came up with the en- 
tries that have been produced here in court, is that right, for the year 
1951? A. Yes, we came up with some of them. 


Q. Now, when you say we circularized, who do you mean we? A. 


Agent McIntyre. 
Q. All right. Now, Mr. Witness, -- and, again, |I have focused 
here on 1951 so that we can take this up in order -- at the break this 
morning you testified, I believe we left when you brought certain records 
back. Do you recall that? A. Yes. 
Q. Now, when you brought those records back, did you at that 
time ask for additional records? A. I do not recall whether I asked for 
additional records at that time or whether it was at a later date that I 
got the '54 and '55 records. 
Q. Well, now, in any event, about this time we are getting near 
Christmas of 1954, isn't that right? A. Most probably, yes. 
Q. Now, the taxpayer's 1951 return had been filed on January 
9th of 1952, isn't that right? A. On or about the 9th of January, yes. 
Q. So the statute of limitations was very quickly running on the 
1951 tax return, isn't that right? A. It had about two andia half months, 
three months. 
Q. Well now, sir, you testified this morning about that and you 
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said, I believe on either -- well, I think it was on cross --that the statute 
would run either at the date of filing or the due date, whichever was later. 
Do you recall that? A. That is correct. 

Q. I would like to ask you, sir, isn't it a fact that that applies to 
the 1954 Code but it didn't apply to the 1939 Code and that in the '39 Code 
the statute ran as of the date of filing? A. No. 

Q. You are sure about that? A. Yes. 

* * * bd * 

Q. And when is the next occasion that you set up for a meeting 
with the taxpayer ‘who you have under inquiry? A. It is hard to state 
just when I had these different appointments with the defendant since I 
have no diary and I do not have any notation of when I had each appoint- 
ment with the defendant. 

Q. Well, give us your best recollection of when you next saw him, 
then. A. I have no recollection of when I saw him next. 

Q. Well, you did see him again, didn't you, at some time? A. 
Yes. 

1213 Q. Well, I mean, give us an idea. Was it in the fall, the winter, 
the summer? A. I do not know. 

Q. Well, was it in the year '54 or the year '55? A. It would most 
probably be in the year of '55, then. 

Q. All right. Well now, does that refresh your recollection as 
to where you sawihim? A. The only time I saw the defendant outside 
his office was at the formal conference held in '57. 

Q. Well now, where did ‘you see him in '55?: A. If I saw him in 
'55, it would be in his office. 

Q. Well, what was the occasion for seeing him in '55 in his 
office? A. I don't recall. 

Q. Now, the tax years involved here are '51 through '55, aren't 
they? A. That is correct. 

Q. That is your tax years. Well now, up to December of '.54, 
have you got all the records you need? A. I have no records of any of 


the defendant's expenses by cash. I never got any of the records for 


expenses by cash. 
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Q. Well, I would assume in December of '54 that you had not yet 
got his '55 records, had you? A. That is correct. 
Q. Well, there came a time, then, that you gotjhis '55 records, 
did there not? A. I saw the defendant's '55 records in the office 
of his accountant, Mr. Samuel Cohen. 
Q. When? A. Some time during '56. 
Q. Well now, that was after you had gotten McIntyre on the scene 
isn't that right? A. No. 
Q. Well, when did you ask that a Special agent be assigned to this 
case? A. May of '55. 
Q. May of '55. Well now, had you seen the taxpayer between 
December of '54, when you brought him back his records, and you got him 
to sign that waiver extending the statute, did you see him between that 
time and the time that you wrote and asked that a special agent be as- 
signed? A. I do not recall whether I saw him to get his '54 records or 
whether I looked at those in his accountant's office. 


? 


Q. Well now, of course, his '54 records would not be complete 


until the end of December, I assume, isn't that right? A. Right. 
Q. So, it would have had to have been some time |in '55 that you 
got a look at his '54 records, isn't that right? A. Yes. 
1215 Q. You did get a look at his '54 records, didn't you? A. Yes. 
Q. Now, the photostating stopped through '53, is that right? A. 
Right. 
Q. In other words, you didn't continue photostating in '54, is that 
right? Did you photostat anything of '54 records? A. No. 
Q. Photostat anything of '55 records? A. No. 
Q. That is because at that time an attorney came into the case to 
represent him, isn't that right? A. He brought in his accountant, Mr. 
Cohen. 
Q. Well, he is a certified public accountant and an attorney, is 
he not? A. Yes. 
Q. Now, is your recollection refreshed, then, as to whether you 
had inspected the records of 1954, the year 1954, now, before you re- 
quested the presence of a special agent? A. I don't recall when I saw 
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the '54 records,' whether it was before or after I requested the special 
agent. 

Q. Well now, of course, you placed your formal application for 
a special agent in May of 1955, is that right? A. That is correct. 

Q. Of course, Mr. Witness, you have been a revenue agent for. 
at least some years. Your formal application for a special agent came 
some time after) you had been thinking and looking at the Chaifetz case 
in a way in which you could develop the presence of fraud, isn't that 
right, or could try to develop the presence of fraud, isn't that right? 
A. Generally, our application comes within two weeks after you have 
assembled your net worth and looked at it to see what you have, so that 


your application is made approximately two weeks after you have as- 
sembled the net worth. 

Q. Well,| in other words, is it your testimony here that you had 
prepared a net worth, then, for '51, '52? A. It would have been for 
12-31-50 through 12-31-53. 


Q. Well how, sir, up to this time you hadn't had any discussions 
with Mr. Chaifetz about how many assets he had as of December 30, 
1950, the crucial date in your net worth computations, had you? A. It 
was a rough net worth, just to see what showed up on it. 

Q. Well, Iknow, sir. But, before you could make a rough net 
worth you would have to know the starting point, the crucial point in 
any net worth, namely, what were the assets of the taxpayer as of De- 
cember 30, 1950, so that you could arrive at some conclusion as to 
whether these increases in net worth didn't come from accumulated 

savings, | isn't that right? A. From all sources that could be 
found, a net worth was prepared. 

Q. My question to you, sir, is that when you prepared the net 
worth as of that time you had had no discussions with the taxpayer as to 
what his total assets were as of December 31, 1950, isn't that right? 
A. He was not asked all his specific assets as of December 31, 1950. 

Q. Well, that is indispensable for the preparation of a net 
worth, isn't that right? A. As I said, this was a rough net worth. 
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Q. Do you have that rough net worth? Have you still got that 

rought net worth? A. No, I do not. 

Q. What has happened to that? A. It was either thrown away or 

changes made on it to bring it up to date to the present time. 

Q. Well now, has it been thrown away or is it in one of your 

reports? A. It is not in one of my reports, no. 

Q. Do you have an independent recollection of what you did 

with it? A. No, I do not. 

1218 Q. Well, in any event, you assembled this for the benefit, I 

think, of Mr. Leese, is that right? A. That is correct, 

Q. And he is the one that these things are presented to and is 

he the man that decides whether a special agent will be |assigned to a 

case? A. No. 


Q. Does he make some recommendation with respect to that ? 
A. He requests that a special agent be assigned to the case. 


Q. Now, had you talked to Mr. Leese some time prior to May 
of 1955 when you made formal application and said, "I think I am going to 
try to develop fraud in this case and I am going to be preparing a sum- 
mary and net worth to see if J can get a special agent in on this case?" 
A. No. 

Q. You had no discussion like that? A. No. 

Q. Now, let me ask you this: From December, |when you brought 
this waiver and had the taxpayer sign it, had you interviewed any clients 
between December, when you had him sign that waiver, | and May of '55, 
when you applied to have a special agent? A. No. 

1219 Q. Had you, other than this one examination that you say you 

believe you had of the defendant's '54 records in the office of Mr. Co- 
hen, had you had any further conferences with Mr. Chaifetz? 

MR. SMITHSON: Is this again between December '54 and May 
"55? 

MR. AHERN: Yes, that is right, counsel. 

THE WITNESS: If there was any contact, it was) most probably 
by phone. 
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BY MR. AHERN: 
Q. Well, do you have a recollection as to whether you did or 
you did not? A. No, I do not. 
Q. And, of course, I assume you didn't advise Mr. Chaifetz that 
you were asking that a special agent come in the case? A. No, I did 
not. 
Q. I mean, you never do that as a matter of practice, do you? 
MR. SMITHSON: We are not concerned with practice, Your 
Honor, we are concerned with what occurred here. 
THE COURT: He has answered the previous question. 
BY MR. AHERN: 
Q. You didn't do it in this case, did you? A. No. 
1220 Q. And because that, then, puts the taxpayer on his guard, isn't 
that right ? 
MR. SMITHSON: Argumentative, Your Honor. 
THE COURT: Yes. The reason is not necessary. 
BY MR. AHERN: 
Q. Now,) after you requested a special agent in May of '55, did 


there come a time when a special agent was assigned to the case with 
you? A. Yes. 

Q. Who was the first special agent assigned? A. The first 
special agent that did any work on the case was Special Agent McIntyre. 
I believe there were two others that had been assigned to the case, but 
they had other work which they were doing and they didn't do anything 
on this case. 


Q. What were their names? A. One is Mr. Burch and one was 
Mr. Burdette. 

Q. Are they still both with the Service? A. Mr. Burdette is not. 

Q. How about Mr. Burch? A. Yes. 

Q. What is his full name? A. I don't know. 

Q. All right. Now, let me ask you this: Did these two agents, 
that you have just mentioned, did they see the rough net worth that you 

prepared? A. I don't think they did, no. 
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Q. Well, who saw the rough net worth that you prepared? A. Mr. 

Leese saw it and Mr. Hackett may have. 
* * * * * 

1227 Q. Let me ask you this: Is this the first net worth statement that 
you have ever prepared that has come under scrutiny in a court of law as 
to its accuracy, as to whether it conformed to accepted principles that a 
certified public accountant would apply in evaluating net worth? A. This 
is the first one where they did not plead guilty. 

Q. You said that once before. Now this -- 
MR. SMITHSON: I believe you put the last question three times. 
I believe it is repetitious. 
THE COURT: I think he has answered it. 
BY MR. AHERN: 
Q. You are familiar that the Internal Revenue Service, you 


have there what they call a Treasury Bar? A. (There was a pause.) 


Q. I don't mean a bar that is in a night club, but you have a 
Treasury Bar; is that right? A. Bar of lawyers? 
Q. First of all, do you know what the Treasury Bar is? A. No, 

I don't. 

Q. Do you know that -- 

MR. LAUGHLIN: It is related to lawyers; not taverns. 

Q. (Continuing.) Do you know at Internal Revenue Service, to 
practice before the Internal Revenue Service you have lawyers admitted 
because of the fact, I believe, lawyers and accountants /can practice 
before the Internal Revenue Service if they take certain) examinations; 
that is, for a Treasury Card, is that right? A. Yes. 

Q. Have you ever taken that exam? A. No, I have not. 

Q. Other than these accounting courses you took back in -- 
where was it, Lackawana? A. Yes, Scranton. Lackawana College. 

Q. The only training you have had is what you had had on your 


job; is that right? A. That is correct. 
a * * 


November 3, 1959 
* * * 


JOHN HEIN 
* * * 
CROSS-EXAMINATION (Continued) 

BY MR. AHERN: 

Q. Do you recall yesterday, sir, you were on cross-examination, 
page 1148, I asked you this question: 

"Now, sir, isn't it a fact that before you contacted the 
taxpayer you had gone to the banks in the District of Columbia 
and had examined certain balances of the taxpayer ?" 

You answered: 

"No, I did not. 

"Question: You couldn't be mistaken about that ? 

"Answer: That is correct." 

Now, sir, I want to call your attention, when you testified on 
the witness stand on April 28, 1959, in this Court, before another Judge, 
and you were asked this question, first, at page 3: 

1237 "By Mr. Laughlin: 

"Question: Tell me when you first contacted Mr. Chaifetz 
or anyone in his behalf. 

"Answer: Approximately October 1954. 

"Question: Now, before that time, had you contacted anyone 
else with respect to Mr. Chaifetz? 

"Answer: What do you mean by that? 

"Question: Well, before you contacted him -- and you have 
given us'the date -- were you making any investigation of Mr. 
Chaifetz prior to the time you contacted him? 

"Answer: I contacted a few banks and building and loans, 
checked the real estate records. 

"Question: Can you give us the date of that, when that first 
began ? 

"Answer: Some time after August 3.". 
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And then, again, at page 12 and 13, on April 28) 1959, were you 

asked these questions and did you make these answers: 
"Question: Now, I take it in your earlier testimony, Mr. 


Hein, before you made the personal visit to Mr.| Chaifetz, you had 
checked certain banks, had you? 
"Answer: I most probably did. What we do|jis we have -- 
"The Court: No, just answer the question. | Did you or did 
you not? 
"The Witness: I believe I did, yes. 
"Question: Now, which banks ? 
"Answer: That, I could not recall which banks. 
"Question: They were in the District of Columbia? 
"Answer: That is correct. 
"Question: What did you do with respect to|the banks? 
"Answer: What do you mean, what did I do with respect 
to the banks? 
"Question: Well, you went to the banks, sir, did you not? 
"Answer: That is correct. 
"Question: You went to the banks with regard to Mr. Chai- 
fetz, is that right ? 
"Answer: Yes." 
Now, Mr. Witness, were you asked those questions and did you 
make those answers? A. If the transcript so states, I must have been 
asked them and answered those questions. 
1239 Q. Well, now, sir, does that refresh your recollection that long 
before you went to see Mr. Chaifetz on the first visit with his 1951 return, 
you had gone to the banks and building and loan associations in the Dis- 
trict of Columbia to check his balances? A. As that transcript says, I 
may have. Since I have no diary, all this testimony has been given from 
memory on what I did, when I did it, so that it is a little hard to place 
just when each thing was done. 
Q. Well now, you were very definite about it at the motion to 
suppress, weren't you? 
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MR. SMITHSON: That is argumentative. 
MR. AHERN: That is argumentative. 
BY MR. AHERN: 

Q. Well now, Mr. Witness, you testified yesterday that when 
you had this 1951 return in your possession, that you were going out to make 
an audit, that it was an audit in accordance with audits that you were making 
every day in ‘the week, isn't that right? A. Yes. 

Q. Now, having had those questions and answers read to you, does 
that refresh your recollection, when you went to these banks, just what 
information did you obtain from these banks? A. At this time it would 

be hard to say if I did go to those banks or not; and if I did, just 
what I did get from them, since I have no work papers on it. 

Q. Well now, let me ask you this, Mr. Hein: When this case 
was over and during the course of this case you have to write a report, 
don't you? A. That is correct. 

Q. And you have to sign the report, don't you? A. Yes. 

Q. And in that report, which you are making to someone above 
you, you outline the methods and the means by which you have gone about 
the investigation of the particular taxpayer, isn't that right? A. No. 

Q. Well, ilet me ask you this: You outline what banking institutions 
you have visited and what information you have derived from them, do 
you not? A. I don't quite understand that question fully. 

Q. Well, let me put it to you this way: See if I can refresh 
your recollection as to what you did at the bank. 

On April 28, 1959, at page 14, were you asked additional ques- 
tions: 

"Question: Anything else? " -- referring to your inquiry -- 
"Answer: And I may have gotten the balances in the accounts 
1241 at the end of the years." 

Now, when you had the '51 return in your possession, there 
wasn't any occasion for you to attempt to obtain the balances as of 
December 31, 1951, '52 and '53, if you were just checking the '51 re- 
turn, was there? A. I believe that testimony says I may have got the 
bank balance. 


253 
Q. Well, did you or didn't you? A. I do not recall. 
Q. Is that because it's been so long ago, Mr. Hein? A. Yes. 
Q. And, so, you are unable to tell us today what you did when 
you went to the banks and you are unable to say now whether you went 
to the banks, is that right? 
MR. SMITHSON: By counsel's question does he)mean prior to 
seeing Mr. Chaifetz? 
MR. AHERN: Yes. 
MR. SMITHSON: Or ever going to the bank? 
MR. AHERN: No, prior to seeing Mr. Chaifetz. 
THE WITNESS: I believe even in May I testified I may have gone 
to the banks. Even then I was not clear whether I had or not. 
BY MR. AHERN: 
Q. Now, Mr. Witness, let me see if I can refresh your recol- 
lection. Isn't it a fact that before you went to see Mr.) Chaifetz you 
were in the process of attempting to prepare a net worth on Mr. 
Chaifetz and that you went to the banks prior to seeing him and you took 
off the bank balances as of December 31, 1951, '52 and'53? Isn't that 
right? A. I do not recall. 
* * * * * 
1243 Q. Between that December and May of '55, did you have any 
further contact with the taxpayer? A. I do not know. 
Q. All right. Let me ask you this. Between December and 
1244 May of 1955, had you gone out and interviewed any clients of the 
taxpayer? A. I don't believe I interviewed any of the clients of the 
taxpayer prior to '56. 
Q. And then, with respect to certain of these small checks in 
1951, which have been offered here and which you have stated were 
omitted from the fee book, you had not contacted those|people between 
December and May of 1955, had you? A. No, I had not. 
Q. As a matter of fact, did you have -- you had not even seen 
the checks that were exhibited here between December |and May of '55, 
had you? A. No. 
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Q. And,i of course, you had no conversation with the defendant 
as to his total assets and total liabilities as of December 31, 1950, had 
you? A. Not at that time, no. 

Q. So, sir, using the principle of net worth, it was physically 
impossible for you to prepare even a rough net worth of the taxpayer 
reflecting taxable income, since you didn't know his total assets and 
his total liabilities as of December 31, 1950, isn't that right? A. You 
could prepare a rough net worth without knowing all those facts. 

1245 Q. Well now, sir, when we talk about net worth, an increase in 
net worth, standing by itself doesn't establish taxable income, does it? 
A. No, it does not. 

Q. In order to make a net worth tax case, civil or otherwise, it 
is absolutely essential that you establish a starting point of assets and 
liabilities as of a given year, isn't that right? A. That is correct. 

Q. And if you leave out assets of the taxpayer, your net worth 
falls, isn't that right? A. Right. 

Q. So, based on your testimony here today, you were not in any 
position to prepare a net worth that would reflect taxable income for 
the taxpayer from '51 to '52 in December or in May of 1955, were you? 

MR. SMITHSON: I believe the counsel is arguing the matter, 


Your Honor, rather than putting a question. The witness has answered 


this question at least three times that he was able to prepare a rough 
one. I think we should go on to something else. 

MR. AHERN: I think this is cross-examination, Your Honor. 
As to the reason. 

MR. SMITHSON: Normally, counsel would agree. 

THE COURT: He may answer this question. 

* * * * * 

THE WITNESS: As I have stated, I prepared a rough net worth. 
I have not said that it was accurate. I did not say it was complete. I 
said it was a rough net worth which did reflect an increase in income 
over what was reported on the return. 
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BY MR. AHERN: 

Q. Now, incidentally, sir, with respect to that net worth, since 
yesterday have you ascertained what has happened to that het worth ? 
A. No, Ihave not. 

Q. Now, has your recollection been refreshed as to) whether that 
has been destroyed? A. I do not know what happened to that net worth 
that I -- the original net worth that I -- that original rough net worth. 

* * * * * 
1247 Q. Now, again keeping ourself on 1951, prior to Maly of 1955 did 
you take the taxpayer's bank deposits for the year 1951 and analyze 
those deposits to see which deposits were fees, which deposits were 
loans, which deposits were escrows, escrow deposits? A} An analysis 
was made of the deposits to see if there were any loans or|/escrow 
moneys that could be found. 

Q. And was that done prior to May of 1955? A. That would have 
been done prior to that time. 

Q. All right. And Iassume, sir, in the report that)you prepared, 
that you made some analysis of the deposits which were put in the tax- 
payer's account and reported in his stub book for the year 1951, isn't 
that right? A. There would have been an analysis. 

* * * * * 
1248 Q. All right. Now, before you made this report in May of 1955 
to Mr. Leese, in which you asked that a special agent be assigned to the 


case, I believe, under your prior testimony, you had had -- andI am 


addressing myself now just to '51 -- you had had the fee book of the 
defendant for 1951 and you had seen his bank stubs reflecting deposits 
in his account in the bank for the year 1951, right? A. That is correct. 
* * * * * 
MR. AHERN: May I have -- I think that is the Liberty Bank stubs. 
MR, SMITHSON: I believe it is 8 and 9, Mr. Ahern. 
* * * * * 
BY MR. AHERN: 
Q. I will hand you all of Government's Exhibit 8, Mr. Hein. I 
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will ask you, on January 11th, was there a deposit of $300 in the de- 
fendant's account? 

MR. SMITHSON: January 11th what year? 

MR, AHERN: Pardon me. 1951, Mr. Smithson. 

THE WITNESS: There is no $300 deposit -- I am sorry. Yes, 
there is a $300 deposit shown in the bank January 11th of 1951. 

BY MR. AHERN: 

Q. Now, what was that $300? A. It would appear, checking 
against his fee book, that that would have been a fee from Marvins. 

Q. And it was recorded in his fee book, was it not? A. In the 
net sum of $225. 

Q. And what was the total check received? A. His fee book 
shows he received $300. 

Q. And how much was deposited in his bank on J anuary 11th? 

A. $300. 
1250 Q. Now, I will ask you to look at January 12, 1951. Is therea 
deposit for $200? A. Yes, there is. 

@. What was that? A. It is impossible to say what it is at this 
time. 

@. You mean you do not know what it is at this time? A. Ican- 
not tell you, not from -- if Iam not mistaken, that is the $200 that he 
received back on those -- that loan receivable in the net worth from the 
cemetery association. 

Q. It was a non-taxable deposit, was it not? A. Yes. 

Q. Now, incidentally, with respect to that item -- and you are 
apparently relying on your recollection -- you do have a photostat of his 
1951 stubs, check stubs? A. Ido not, not on Liberty National, no. 

Q. In other words, you do not have such photostats, is that right? 
A. That is correct. 


Q. Well, do you have a transcription from his stub book of what 
is reflected in his -- his deposits in his account? A. Yes, Ido. 
Q. And where is that? A. Do you have that, Fred? 
1251 MR. SMITHSON: I have it, Your Honor. 
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MR. AHERN: I feel, Your Honor, that we ought to have this 
marked because I think the witness will have to refer to it and I feel it 
ought to be produced and marked. 
THE COURT: All right. 


(Thereupon, a document was handed to Mr. Ahern by Mr. 
Smithson. ) 


MR. AHERN: Will you mark this as Defendant's 12 for identifi- 
cation? 


(Document referred to ie marked 
Defendant's Exhibit No. 12 for 
identification. ) 


BY MR, AHERN: 
Q. I will show you now Defendant's No. 12 and first, just ask you 
what is Defendant's No. 12? A. This is what is known as a check 
spread. 
Q. What do you mean by check spread? A. It lists Bll the 
deposits in the account and they are extended into different categories, 
fees, trustee, exchange, unidentified capital, and other. And the checks 
are also spread in what they were, capital account, fees, exchange, 
trustee. 
Q. And do you have them totaled at the end? A. The deposits 
are totaled, but on the checks they are just totaled by pages. 
* * * * * 
1252 Q. If you would keep that in front of you, Mr. Witness. Now, 
would you look at January 15, 1951. Do you find a deposit in his ac- 
count of $459.24? A. Yes, I do. 
Q. That was a check that was deposited in his account, was it not? 
A. That is correct. 
Q. And that was for the sale of the Packard stock, was it not? 
A. That is right. 


Q. And, of course, it was from that entry that you ascertained, 
by the sale of the Packard stock, the fact that he had owned] Packard 
stock, isn't that right? A. That is correct. 

Q. And that, as such, would not be taxable as ordinary income, 


258 
would it? A. This case was worked on a net worth basis, which, using 
the net worth basis, the deposits, whether they are taxable or non- 
taxable, have nothing to do with the net worth basis. 
1253 Q. Well, I am not talking about the net worth basis, sir. Iam 
just stating that the sale of the Packard stock would not constitute ordi- 
nary income to the taxpayer, would it? A. It would not constitute ordi- 


nary income. It might constitute a capital gain, though. 

Q. It would constitute a capital gain if it were sold at a profit, 
isn't that right? A. That is correct. 

Q. Now, incidentally, with respect to that specific transaction, 
was there a capital gain on the sale of the Packard stock? A. The 
taxpayer, on his return, showed no gain or loss; so, therefore, it was 
assumed that he sold it for what he paid for it. 

Q. Well, I do not assume that you accepted any assumptions of 
the taxpayer in this case, did you? 

MR. SMITHSON: Argumentative, Your Honor. 

THE COURT: Sustained. 

BY MR, AHERN: 

Q. Did you check, yourself, to find out whether there was a capi- 
tal gain? A. We were unable to find the purchase of the stock. 

Q. Did you make an effort to look in the brokerage house as to 
what the purchase price was? A. Every brokerage house in town was 

1254 contacted. 
* * * * * 
1255 Q. Now, with respect to January 22nd, do you find a deposit 
there of $130? A. That is correct. 

Q. That wasn't taxable income, was it? A. It would appear from 
the check spread that the defendant had a 40 -- a $70 profit on this trans- 
action. The only -- that was for the Slade bond. The defendant paid out 
$60 for the Slade bond. 

Q. Did you ascertain that that $130 was a payment or deposit in 
escrow for the disbursement of bonds and other costs in connection with 
the Glamorene case? A. The taxpayer's records indicate that it is for 
the Slade bond. 
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Q. Well, specifically, did you ascertain that the receipt of this 
$130 and its deposit in his account was a deposit in escrow to defer the 
costs connected with the Glamorene case? 
MR. SMITHSON: I believe the witness has twice answered there 
was a profit on this, and he has also said it was not Glamorene, yester- 
day. 
1256 THE COURT: I think he has answered it. 
BY MR. AHERN: 
Q. Did you check the Marshal to see what the costs|were in con- 
nection with this case? A. No, we did not. 
Q. Now, on January 22nd was there a deposit in the defendant's 
bank in the amount of $150? A. That is correct. 
Q. And that was in connection with the Hersh adoption, was it 


not? A. It appears that this was a check, which yesterday you were 


indicating was a cash deposit. This shows it was a check. 
Q. What record do you have there to indicate it was\a check, sir? 
A. It shows that it was drawn on Bank 15-3 in the District, which I 
believe is American Security or Riggs, if I am not mistaken. 
Q. Where did you get that entry from? A. This would be from 
the deposit slip of the defendant at the bank. 
Q. Well, in other words, you went to the bank also to check 
deposit slips against his check stubs, is that right? A. ie see whether 
they were cash or check. 
1257 Q. All right. Now, with respect to that item, that was entered in 
the defendant's fee book, was it not? A. That is correct. 
Q. But it was not entered as to whether it was cashjor check, is 
that right? A. Thatis correct. $25 was entered in his fee book as a 
fee. 
Q. And did you ascertain from the investigation of that case that 
that was the net fee that came to him? A. He expended $125 to, I be- 
lieve it was another attorney. 
Q. Well, can't you just answer my question, Mr. Witness? 
MR. SMITHSON: I believe the witness is entitled to juse the papers. 
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THE WITNESS: Out of this account he expended $100 to Cornelius 

Whalin, attorney in Hyattsville, for the Hersh adoption. 
BY MR. AHERN: 

Q. Well, then, in answer to my question, he did get a net fee of 
$25, didn't he? A. That is correct. 

Q. And that is what he entered in his fee book, did he not? 

A. And that is all he was charged with. 
1258 Q. Now, will you look on February 7, 1951. Do you find a 
deposit there for $149.30?.A. That is correct. 

Q. And was that a fee? A. That was made up of two items; one 
cash of $60, marked F. H., and Roff insurance, $89.30, $10 of it fee 
and $79.30 as an expense which he paid out. 

Q. And that was entered in his fee book, was it not? A. That is 
correct. Q. And that was the item in which he made an entry against 
himself, isn't that right? A. That is correct. 

Q. Incidentally, Mr. Witness, when you are investigating a tax- 
payer, of course, if he makes an entry in his book, whether by mistake 
or otherwise, that is against the Government, you like to call that a 
false entry, don't you? A. Any entry, whether it is against or for the 
Government, would be technically a false entry. 

Q. Yes. Well, I do not care what it may be technically. Iam 
asking you, as a member of the Revenue Service, when an entry is 
made which is against the Government, you call it a false entry, don't 
you? 

MR. SMITHSON: I believe I will not object. He reworded it. 

THE WITNESS: As I said before, against or for the Government, 


it would be a false entry. 
* * * * * 


Q. Do you have any terminology that you apply to a taxpayer when 
he puts an entry in his book which is against himself? A. AsI have 
stated three times, if it is against him or against the Government, it 
would be a false entry. 


258¢ 
Q. Well, now, let me ask you this: Of course, you 


when you were making this investigation, you were out to get the facts, 
whether they were good or bad, right? A. That is correct. 


were out, 


Q. In other words, you were -- if there were facts favorable to 


the taxpayer, you wanted to get them, didn't you? A. That is correct. 
* * * * * 
Q. Did you, in that report, make any notation on this particular 


occasion, the taxpayer in the year 1951 had overcharged himself $90? 
* * * 
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* * 
THE WITNESS: Each and every error made in the return, whether 


for the Government or against the Government, was not gone into indivi- 
dually. 


* * * * * 


THE COURT: The question is whether you recall whether this 
item was called attention to. That is the question. 


THE WITNESS: Individual items in themselves, in my report, 
were not referred to. 


* * 
"1262 BY MR. AHERN: 
Q. Now, I would like to ask you to look at February 
You will find a deposit of $1750, do you not? A. Yes. 


Q. And was that reported in the defendant's fee book? A. Two 


hundred fifty of it was, the other 1500 was escrow, which was paid out 
on the same date. 


9, 1951. 


Q. Well, with respect to that total deposit in his account, $250 


of that total deposit was a fee, isn't that right? A. That is correct. 


Q. And that $250 was reflected in his fee book, was 


it not? 
1263 A. Yes. 


Q. And that was from Mr. Roff, was it not? A. Yes. 
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Q. And is that where you got the name Roff, in jaddition to being 
in the fee book? Did you also get the name Roff from the check stub of 
the defendant? A. Yes, that would have been another source of it. 
Q. And that is the same Mr. Roff about whom you have previously 
testified on direct examination concerning some small checks that he 
wrote to the taxpayer, isn't that right? A. That is correct. 
Q. So, you did find, with respect to the client Roff, in addition 
to those checks to which you have previously testified on direct examination, 


that you testified were omitted from the fee book, you found in the perusal 


of the records that other fees paid by Mr. Roff, including this rather 
sizeable deposit, was not only reported in his fee book jut was reported 
in his check stubs, isn't that right? A. That is tl 
Q. Now, on February 10th, Government's Exhibit No. 35, you 
charged Mr. Chaifetz with omitting $20, I believe, from Mr. Roff, is 
that right? Iam sorry, Government 35 is a check for $50. Government 
35 is a check in the amount of $50, is it not? A. That is correct. 
1264 Q. Now, let me ask you, with respect to Government's No. 35, 
how much of that fee was reported? 
MR. SMITHSON: What is the date of that, Mr. |Ahern? 
MR. AHERN: The check, Mr. Smithson? 
MR. SMITHSON: Yes. 
THE WITNESS: There is nothing reported in there from Govern- 
ment's 35. 
MR. AHERN: This is Government's 35, Mr. Smithson, March 
14, 1951. 
BY MR. AHERN: 
Q. Let me ask you, sir, do you have any item listed for Febru- 
ary 10, 1951? Do you have an item of February 10, 1951 that you say 
was omitted? 
MR. AHERN: Mr. Flannery, is there a 35-A, B andC? 
(The exhibits were handed to Mr. Ahern by|the Deputy 
Clerk. ) 
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BY MR. AHERN: 

Q. Iam sorry, Mr. Witness. I meant to show you 35-A. That 
is Government's Exhibit 35-A, which is a check in the amount of $20 
that you say was -- correct me if I am wrong -- that is one of the 
checks that you say was omitted from Mr. Chaifetz' fee book and rep- 
resented a fee paid by this man, Mr. Roff, that we are now talking 
about, isn't that right? A. That is correct. 

Q. Now, I will ask you to look at Defendant's 12, which is the 

big sheet that you prepared, and I will ask you whether, on Feb- 
ruary 14, 1951, Mr. Chaifetz did not write a check for $20 for a bond 
premium in connection with that case? It wasn't for a bond premium, I 
believe for a rent adjustment. A. There was a check drawn by the de- 
fendant on that date. 

Q. In the amount of $20, isn't that right? A. That is correct. 

Q. And it was in connection with the case of Marie Melby, 
Rose Marie Melby, isn't that right? A. That is correct. 

Q. Melby was one of Roff's roomers, you know that as a fact, 
don't you? A. No, I do not. 

Q. Well, it was in connection with a client named Roff who we 
are talking about, isn't that right? A. Evidently Melby was a roomer of 
Roff’s. 

Q. All right. Now, sir, you mentioned something on direct 
examination about the broad scope of 61-A of the Internal Revenue 
Code. Do you recall mentioning something about the broad interpreta- 
tion of 61-A of the '39 Code -- or the '54 Code? A. The '54 Code, yes. 

Q. Now, if Mr. Chaifetz received $20 from Mr. Roffto pay 

over to a roomer, that wouldn't be taxable income to Mr. Chai- 
fetz, would it? A. No, it is not taxable income. 

Q. He wouldn't have to include it in his gross, would he? A. 
Under the '39 Code there is a possibility that it should have been in- 
cluded in gross. Under the '39 Code, the definition of gross income 
was broader than under the '54 Code. 

Q. Well, we are in '59 now, sir, we will talk about the '54 
Code. A. '51 comes under the '39 Code. 
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Q. Oh. So you are applying the '39 Code to this transaction, is 
that right? A. You would have to apply the '39 Code -- the code that 
applies to that year, to the transaction. 
Q. Now, what does the '39 Code say about such a transaction? 
A. Under the broad interpretation -- 61-A, I believe that would be No. 
22 under the '39 Code -- all receipts are reportable and an offsetting 
entry for the expenses should be made. 
Q. Well now, when you say under the broad interpretation, other 
than the Hein Internal Revenue Code, what are you relying jon? 
* * * * * 
BY MR. AHERN: 
Q. What specifically are you relying on for that statement, sir? 
A. The Code itself. 
Q. Well, then, tell me what language in the Code you rely on for 
such a deduction? A. I would have to read it from the Code to show you 
just what the language was. 
* * * * * 
Q. Mr. Hein, you look at this. You show me what you say sup- 
ports your contention that a receipt of $20 for payment over to another 
individual constitutes part of the gross income. 
* * * * * 
Q. Well, assuming you use the '39 Code, do you construe that 
language as making this situation part of the gross income? A. It 
would be, yes. 
Q. Now, whether you use the '39 Code or you do not luse the '39 
Code, in any event it wouldn't be taxable income to the taxpayer, would 


it? A. Since he itemized his business deductions on his return, it 
could be taxable income, 
Q. But he didn't list this $20 in his itemized list of deductions, 
did he? A. It is not known just what the different categories included 
that he listed on his return. 


Q. Well, will you pick up the '51 return and you show me, if you 
can, where he listed $20 as a deduction? A. As I previously stated, you 
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cannot tell from the different categories if he deducted it or not. 

Q. Well then, if he treated this as a mere escrow transferral, 
as reflected in his check stub, if he treated it that he would hold the 
funds in escrow, he was merely acting as a more or less conduit or 
messenger of the funds and he did not take a deduction for it, it wouldn't 
be taxable income to him, would it? 

MR. SMITHSON: I believe the witness has answered that since 
he has already claimed an itemized deduction on business deductions, 

1270 that it would be. 

THE COURT: The question is, now, if he did not claim. 

MR. AHERN: That is correct, Your Honor. 

THE COURT: The question is, if he did not claim it as an item- 
ized deduction. 

BY MR. AHERN: 

Q. If he did not claim this as part of his itemized deduction. 

MR. SMITHSON: Aren't we dealing with a hypothesis there and 
purely conjectural? 

THE COURT: I think the answer is presented by the question it- 
Self. Obviously, ‘then, it wouldn't be taxable income. 

BY MR. AHERN: 

Q. Incidentally, before we leave that item, I would like to ask 
you, did you make a notation of the entry that Mr. Chaifetz made in his 
check stub when he wrote the check for $20? A. What Ihave is: Rose 
Marie Melby, deposit from Roff's roomers on G Place. 

Q. Well, then, you did copy the entry, didn't you? A. Yes. 

* * * * * 

1276 Q. Did you ascertain from the two associates that shared Mr. 
Chaifetz' office, this check was received in his office while he was out 
of the city? A. Mr. Nathan Wald indicated that it was received while 
the defendant was out of the city. 

Q. You got an affidavit, as a matter of fact, to that effect, didn't 
you, from that man? A. I believe one was secured, yes. 

Q. Now, with respect to that check, did you, yourself -- Strike 


263 
that. The photostat that you have of the check, was that photostat -- 
that was a photostat of the original that was held by the law/firm of 
Park & Saunders, isn't that right? Where did you get that photostat? 
Let me put it that way. Where did you get it? A. This photostat, I 
don't know where it came from. You got it out of the evidence. 

Q. Well, did you get a photostat from the bank? A. | No. 
Q. Do you have personal knowledge whether McIntyre saw that 
photostat at the Riggs Bank? A. He did not see this photostat, no. 
Q. Now, in connection with that specific check, you also obtained 
from that law firm -- What is the name of that law firm? 
* * * * * 
1278 Q. Well, then, I will ask you in terms of that. Did Mr. McIntyre, 
of your own personal knowledge, request all checks that had been paid 
by this law firm to Mr. Chaifetz? A. Not to my knowledge, no. Ido 
not know just what he requested. 
Q. Now, with respect to the subsequent checks, 1951 and '52, how 
many other checks did you ascertain in '51 and '52 had been paid by this 
law firm to Mr. Chaifetz? 
MR. SMITHSON: Your Honor, I do not mean to object for the pur- 
pose of delay, but I would like to put this point to the Court, The Gov- 


ernment, in its evidence on direct on the other witnesses and this 


particular witness -- 
MR. AHERN: I think we ought to approach the bench on this issue. 
1279 MR. SMITHSON: May I finish, Your Honor? 
THE COURT: Well, he objects to making your statement in the 
presence of the jury. 
MR. SMITHSON: All right. 
(At the bench:) 
MR, SMITHSON: Your Honor, the case is a case of wilful evasion. 
We are not concerned with all items that the defendant received as in- 
come. We are concerned with those which the witnesses and this de- 
fendant -- this witness, have been interrogated concerning omitted items. 
If we are going to take this up as to each one of these |that Hamel, 
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Park & Saunders may have paid him, or that Roff paid him, or Lucas, we 
will be here interminably. 

THE COURT: It seems to me we are going into matters here that 
are just a complete waste of time, counsel. That is the way it appears 
to me. Any items that are reflected in the bank as deposits and in the 
fee books that were properly reported, I do not know that we should go 
over and over and over those items. 

MR. AHERN: May I explain the relevancy of that, Your Honor? 

I think it is very material. 

THE COURT: Yes. 

MR. AHERN: Number one, take the transaction that Iam inquiring 
about now. If the defendant received three or four checks from a given 
individual, identified them in his fee book and omitted one, which they 
have offered in evidence, it will be a factual question for the jury that if 
@ man intended to evade he wouldn't account for four out of five checks 
and identify the client's name and omit one. 

THE COURT: That is all right. 

MR. SMITHSON: That is argument. 

MR, AHERN: I have to lay a foundation for it. 

THE COURT: Do not the exhibits themselves show that? 

MR. AHERN: No. They introduced one check, which is a check 
which is omitted. 

THE COURT: Which transaction is this? 

MR. SMITHSON: This is the Hamel, Park & Saunders, but they 


have already shown that point because they have brought it out through 
Mr. Mather that they had all these other checks which they paid. 

THE COURT: I thought it had already been brought out. That is 
why it appears like repetition. It already appears in testimony that 


there were these other checks that were accounted for in his fee book 
and in his return. 
It seems to me this is repetitious. That is what it appears to me. 
MR. AHERN: So Your Honor understands the theory of what we 
are doing here -- 
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THE COURT: I understand the theory and I think it is proper 

argument, probably, that where he has gotten a fee from a cer- 
tain client and part of it has been accounted for, part omitted, that there 
might be a mistake. I think there is argument there. But I do not like 
to have this repetition. 

It seems to me that already appears in evidence. Didn't this very 
agent testify to that on his direct examination? 

* * * * * 
1283 THE COURT: It is already shown. The fee book is in evidence. 
The evidence already indicates that there were quite a number of fees 
entered into the fee book which were reflected in the income tax returns. 
So, you can argue from that. 
Now, it is just a matter of this cumulative testimony, 
1284 You mean there are some other fees, other than what has ap- 
peared here? 

MR. AHERN: Well, I don't know how comprehensive} -- 

THE COURT: Iam concerned about the repetitious nature of this 
testimony. It already appears in evidence that the fees which were en- 
tered in the fee book were reflected in the income tax statement and 
reported and accounted for. That is what you are going over now, isn't 
it? 

MR. AHERN: Yes, but what I am trying to develop, and I think 
the defendant has a right to develop, is the Government here has intro- 


duced some 42 -- what is their account, how many items of omitted in- 


come have been introduced? 
MR. SMITHSON: Forty-three, 44 or 45. Something [like that. 
MR. AHERN: They have singled out 43 items of income that they 
say were left out of the defendant's book. 
THE COURT: And you have in evidence this fee book, which shows 
the number of items that he did report. 
MR. AHERN: Yes, but then with these questions, Iam not read- 
ing from the fee book, Iam reading from his deposit in the bank and I 
am showing the deposits that were put in the bank were also put in the 
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fee book. 

In other words, I am tying up the deposits with his fee book. In 
other words, it isn’t an answer to this question to say: "Well, the fee 

1285 books are in evidence and the returns are in evidence, " because 
I want to show the jury, by reading off the deposits -- 

THE COURT: Well, the deposits reflect the fees. 

MR. AHERN: Yes. 

THE COURT: It is repetition. 

MR. AHERN: Of course it is repetition, but it lends integrity to 
the defendant's books. 

THE COURT: It doesn't lend any more integrity than the fee books 
themselves establish. The fee books show that he reflected the fees 
there and he made an account for them. You are trying to show that he 
also deposited that money in the bank? 

MR. AHERN: Correct. 

THE COURT: But that does not establish any greater integrity 
than the fact that he already reported those items. 

MR. AHERN: Your Honor, this kind of a proposition should work 
both ways. When.a defendant puts it in the bank, Your Honor, when he 
puts it in the bank and doesn't put it in his fee book, the Government, in 
all these cases introduces bank deposits to impeach his fee book. 

THE COURT: Well, can it be stipulated by the Government that all 
the items that were reflected in the fee book were deposited in the bank? 

* * * * * 
1286 MR. AHERN: It will not be long. I will speed it up. I will take 
representative entries. 

THE COURT: You take representative entries and I will let you 
go through with it. 

MR. AHERN: All right. 

(In open court:) 
BY MR. AHERN: 

Q. Now, sir, I will direct you -- I will take one or two entries 

from each month. Let's start with this entry in March, March 21st. 
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There was a bank deposit in the amount of $5, 520. 66, isn't that right? 
A. That is correct. 
Q. Now, none of that was a fee, was it? A. None of it was 
Shown as a fee, no. 
Q. And you ascertained from that that he paid out in| excess of 
$3, 000 in cash in connection with that deposit, did you not? A. No. 
Q. What did you ascertain with respect to that particular 
deposit? A. He paid $1, 000 out in one check and the balance of 
1287 $4, 520. 66 in another check. 
Q. And was that check redeposited, the $4500 check? A. Yes, 
it was redeposited. 
Q, On the 29th, was it not? A. That is correct. 
Q. Now, what happened to the $4500, then, the $4520? A. Part 
of it was paid out by cash -- part was paid out from check, | and it would 
appear from his check stubs that he wrote checks for some] and cashed 
the checks for the parties. 
Q. All right. Now, sir, I direct your attention to April, April 
16th. I would like to ask you, was there a deposit on April! 16th of 
$1,500? A. That is correc. 
Q. Was there a fee to the taxpayer that you ascertained of $150? 
A. The taxpayer's fee book shows a $150 fee. 
Q. What did you ascertain, sir? A. Out of the $1500 deposit, 
$1350 -- I believe this one was tied in with another one, another 
deposit here of $5, 515. 
Q. Iam talking, sir, about April 16th, the bank deposit of $1500, 
and I have asked you how much of that was a fee, according to your 
investigation? A. $150. 
Q. And that is what was in his fee book, wasn't it? A. That is 
correct, in his fee book. 
Q. Now, we will skip down to May 2nd. Is there a bank deposit 
of $68.68? A. That is wrrect. 
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Q. And you have an indication whether that was check or cash? 
A. That was two checks, one of $7 and one of $61. 68. 
Q. And that was entered in his fee book as a fee for $61.68, 


was it not? A. That is correct. 

Q. Now, we will skip down to June 12th. You have a deposit of 
$300, do you not? A. That is correct. 

Q. That is a Marvins check, is it not? A. That is correct. 

Q. And that was entered in his fee book, was it not? A. That 
is in June. It was reported at $275 in his fee book. 

Q. That is this $25 differential that you have testified about be- 
fore? A. That is that double deduction. 
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Q. Now, on June 14th of 1951, did you find a deposit there of 

1289 $4900? A. Yes. 

Q. That was a transfer from one account to another, was it not? 

A. That is correct. 

Q. And, of course, you didn't consider that a taxable fee? A. 

That is right. 

Q. Now, do you recall we had some testimony on direct examina- 

tion about a Curd, C-u-r-d? A. That is correct. 

Q. Now, I will direct your attention to June 28,;1951. Istherea 
deposit there for $70 in his bank account reported in his check stubs? 

A. His check stubs showed $50 from Curd. 

Q. My question was, was there a deposit of $70? A. That is 


correct. 
Q. And his fee book indicated receipt of a payment of $50, isn't 
that right? A. That is correct. 
Q. Did you ascertain what was the differential?| Did you ascertain 
what happened to the difference between the seventy and the fifty? A. His 


check stubs showed it was a cash of F. H. 
Q. F. H.? A. Yes. 
Q. And what did he explain that meant? A. He said that was his 
girl friend, Frances Haley. 
Q. And what did he say with respect to the $207 A. Well, each 
of the items weren't gone into that were marked F. H., | but he said that 
she gave him the money and he paid the bills. 
Q. You say there was an F.H. entry beside the [Curd account, a 
deposit of seventy? A. No. That deposit was made up)of $50 Curd fee 
and cash F.H. of $20. 
Q. Now, of the deposit on June 28th, then, fifty! was the taxable 
fee, is that right? A. That is correct. 
Q. And fifty was recorded in his fee book, isn't/that right? A. 
That is correct. 
Q. All right. Now, skipping to July, we will take an entry on 
July 6th. Do you have a deposit in his bank for $400? A. That is cor- 


rect. 


1292 
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Q. That was the case of Hill vs. Premier Cab, isn't that right? 
A. Yes. 

Q. And $200 of that was a fee, was it not? A. Yes, he reported 

two hundred as a fee. 

Q. Well, and you ascertained that he received two hundred as a 
fee, did you not, sir? A. The check stubs showed that he paid Bessie Hill 
$200, so that the difference would have been his fee. 

Q. So you did ascertain that it was a $200 fee, isn't that right? A. 
From his check stubs, yes. 

Q. And that agreed with his entry in his fee: book, isn't that right? 
A. Yes. 

Q. Now, sir, adding up the fee column, the total fees as reflected 
in his deposits for the year -- Oh. 

MR. AHERN: Pardon me, Your Honor. I did forget a couple of 
months. I will take a couple symbolic entries during the summer. 

BY MR. AHERN: 


Q. Let's go down to -- how about taking the entry of August 24th. 


Do you have a deposit there of $807.71? A. That is correct. 

Q. That wasn't a fee, was it? A. No. 

Q. And was that a repayment by Kliegman? A. It was marked: 
Partial repayment. 

Q. Now, |coming down to September 16th, do you have a deposit 

of $100 there? A. Yes. 

Q. Is that a Marvins check? A. Yes. 

Q. That was entered, also, in his fee book, was it not? A. That 
is correct. 

Q. We will come down to September 24th. You have a deposit of 
$2500, do you not? A. That is correct. 

Q. Now, of that, he actually only got a fee of $777.55, isn't that 
right? A. The taxpayer shows a fee of $833 in his fee book. 

Q. That was one-third of the $2500, is that right? A. That is 
correct. 

Q. Was that entered in his fee book? A. Yes. 

Q. Now, did you ever ascertain, with respect to that particular 
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case, that the taxpayer had refunded more to the client and his actual 
fee was less than 833 but actually 777.55? A. The only evidence of pay- 
ments out on that account were 1440-A, which meant there is $226.20 which 
we were unable to determine what became of it. 
Q. Well, did you ever interview Mr. Vale? That is who Mr. 
Chaifetz represented, to find out about that? A. No, he was not inter- 
viewed. 
1293 Q. Did you circularize him? A. No. 
Q. That was a court case, was it not? A. Yes, it was. 
Q. Tell me, Mr. Hein, I do not believe I cleared this up yester- 
day. When you went through the '51 court records, I gather you got a 
list of cases that Mr. Chaifetz was in. Was that a roulette wheel or how 
did you decide who you would circularize and who you would visit and 
who you would not visit? A. Those cases which he reported a fee from, 
which appeared to be correct, were not circularized. In other words, 
here he shows a one-third, which is generally the contingent fee basis on 
them. 
Q. But, now, in that particular case, you had some money unac- 


counted for, did you not, some $226, whatever your differential was? 
A. That is correct. 
Q. Well, didn't you want to pursue that in an orderly fashion to 


see what became of it in order to get an accurate picture? A. If we 
pursued everything that wasn't accurate in his records, it would have 
taken about three or four years more to do. 

Q. Now, do you want to answer my question? Was there any 
particular reason why you did not search that entry? A.) You have to 
stop these investigations at some point. 

Q. Is that your answer, sir? A. Yes. 

Q. All right. Now, we will come to October 17th. Do you have 
a deposit -- October 12th. Do you have a deposit -- 

THE COURT: Counsel, I think you had better bring this to a halt. 
I think you have presented enough of what -- 

MR. AHERN: I will conclude, Your Honor. 
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BY MR. AHERN: 

Q. Now, let me ask you, sir, when you added up all the fees 
for the year 1951 that were deposited in his account, what was the total? 

MR. SMITHSON: Do you mean, Mr. Ahern, as reflected in his 
fee book or as reflected in his check book? 

MR. AHERN: As reflected in his check book. As reflected in 
the defendant's No. 12, which he has before him. 

THE WITNESS: The actual deposits in this one account -- 

BY MR, AHERN: 
Q. What account are you speaking from now, sir? A. Liberty. 
1295 Q. And I'am talking about fees, now. Do you understand my 
question, so you will not be confused as to your answer? A. Yes. 

Q. Now, what was the sum total? A. $15, 072. 68. 

Q. Now, ‘will you look on the 1951 tax return? What were the 
gross receipts on his tax return? A. $17, 870. 

Q. Now, |look at his fee book, the transcription from his fee 
book. What was the sum total deposited in his fee book? A. In his 
original it was $17, 870. 02. 

Q. And let me ask you this, sir. Again addressing ourself. 
Defendant's No. 12. Your total bank deposits for the year 1951, what 
do you get? A. $68, 045. 48. 

Q. And out of that total bank deposits you have fees in the 


amount -- would you repeat it again, soI can compare it? A. $15,072. 68. 
* * bd * * 


1297 2:30 p.m. 
* ak * 
(At the benchz:) 

MR. AHERN: Your Honor, I completed the inquiry on that phase 
of it, but I did want to put this in the record, Your Honor, so that it would 
not be construed as a waiver by me. 

Your Honor may recall that during our exchange I agreed to take 
representative deposits and then conclude it. My feeling is, Your Honor, 
that in a case such as this, that it is important for the defendant to be 
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able to bring out in detail and extensively each entry in his check stub 
book and to follow that through with a question as to whether it was re- 
ported in the fee book. 

I feel this is so because the greater number of entries and the 
greater correlation because his bank account and -- his check book and 
his fee book, tends to establish the integrity of his accounting system as 
a whole. 

And I feel that we are entitled to do that, and although I agreed 

1298 and finished up by taking representative months -- 

THE COURT: You not only took up representative, |but you went 
into a great many items and you got the total for the year, and I think 
you went into it quite extensively. And it is items that are thoroughly 
conceded here, there is no question about these items at all, and it is 
purely cumulative and there has got to be an end to this kind of interro- 
gation sometime. 

I think you have covered it sufficiently to raise this question in 
your oral argument to the jury. So the defendant is amply protected, in 
my opinion. 

MR. AHERN: I just wanted to have my statement in the record, 
Your Honor. 


THE COURT: Certainly. 
* * * * * 


1300 MR. AHERN: . . .Also, Your Honor, for the record, I went 
over those questions very carefully, from the exam, you may recall, 


and I cannot say that any one of these questions touches precisely on 

what this man has testified to on direct, namely, what is an asset or 

what is a definition of net worth, but I would like to put in the record at 

a later time, Your Honor, read the questions and answers into the record. 
THE COURT: Certainly, you can. 
MR. AHERN: Because I feel, on the issue of credibility, I should 

be able to ask him. 


THE COURT: All right, you can read them. 
* * * * 
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JOHN HEIN 
resumed the witness stand and, having been previously duly sworn, was 
examined and testified further as follows: 
CROSS-EXAMINATION - eaataued 

MR, AHERN: Mr. Flannery, may I have a check in the amount of 

$150 from one Vanne, dated December 4, 1951? 
(The exhibit was handed to Mr. Ahern by the Deputy Clerk. ) 
BY MR. AHERN: 
Q. Now, I will show you, sir, Government's No. 34 which has 
1301 been received in evidence. That is the check of $150 from one 
Vanne made out to the defendant, Mr. Chaifetz, isn't that right? 
A. That is correct. . 

Q. And you listed that as an omitted item of income, have you not? 

MR. SMITHSON: For the record, Your Honor, he was not exam- 
ined on that particular item. 

THE COURT: He was not examined on it? 

MR. SMITHSON: No, sir. 

MR. AHERN: I had a notation he was, but if he was not, I will 
desist from that examination. 

THE COURT: All right. 

MR. AHERN: I thought you asked him questions on that, Mr. 
Smithson. 

* * 
1304 BY MR, AHERN: 

Q. Now, Mr. Hein, for the sake of clarity, Defendant's No. 12, 

which represented the Liberty National Bank, you designated that as a 
1305 spread sheet. What term did you use for Defendant's No. 12? 
A. Check spread. 

Q. And you broke down what were the deposits and what per- 
centage were fees on Defendant's No. 12, did you not? A. Yes, from 
the check stubs. 

Q. All right. Now, showing you Defendant's No. 14 for identifi- 


cation, this purports to reflect deposits in the American Security & 
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Trust Company main office, is that right? A. Yes. 
Q. Now, did you make a spread on these deposits to reflect what 
portion of those deposits were fees, if any? A. At one time I did 
make a spread. 
Q. Where is it? Imean, where is the spread for the American 
Security? A. If it is not in the file, I do not know. 
* * * * * 
Q. Well, let me show you the deposits in the special checking 
account, North Shore Bank of Miami. That is Defendant's No. 15, is 
that right? Is this a spread? A. This was done -- it was a transcript 
of the deposit and it was made by a special agent in Florida! 
>» 1306 Q. By a special agent in Florida? A. Yes. 
Q. Does this work reflect just deposits in the bank or does it 
attempt to break down, as Defendant's No. 12 did, not only deposits but 
what percentage of the deposits were legal fees, for the year 1951? 
A. Here are the breakdowns I made when the defendant was asked to 
identify these deposits. 
Q. Now, you are holding -- this sheet you are holding is some- 
thing that you did, is thatit? A. Yes. 
MR. AHERN: Your Honor, I think this should have a separate 
mark on it, as distinguished from Defendant's No. 15. This should be 
Defendant's 16. 


(Document referred to was marked 
Defendant's Exhibit No. 16 for 
identification. ) 


BY MR, AHERN: 

Q. Now, showing you, then, Defendant's No. 16, what does De- 
fendant's No. 16 represent? A. It has a date of the deposit jand the 

source per the taxpayer's explanation. 
Q. And is it designated, as Defendant's No. 12, what|portion of 

the deposit was a fee and distinguishing what are loans, escrow payments 
and so forth? A. Some of them are designated, some the taxpayer -- 

the defendant was unable to identify what they were. 

Q. All right. Now, sir, for the year 1951 -- and I confine your 
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attention to the year 1951 -- what were the deposits in 1951 in the bank 
in Florida that you were able to ascertain were deposits of legal fees, 
if you were able to establish any? A. The defendant identified the 
deposit here of February 19, 1951 in the amount of $550. He said it 
was probably the Glamorene money. 

Q. That was deposited in the bank, is that right? A. Yes. 

Q. And that is the fee that has been earlier discussed, the $750 
Glamorene check? A. That is correct. 

Q. And 550 of that got in the bank in Miami, is that right? 

A. That is the taxpayer's explanation. 

Q. Well now, let me just ask you, with respect to that entry, was 
any attempt made to see whether that was photostated at the Miami bank, 
that particular deposit? A. It was, according to this transcript, it was 
a cash deposit; so, they would not photostat the cash. 

Q. All right. Let me ask you this, sir: What does your transcript 
show for the year 1951 -- let's get at it this way. Does your 1951 papers 
before you reflect, number one, the total fees which the defendant, or, 

1308 you say he received and were deposited in the Miami bank? 
A. The only one would be this $550, which the defendant stated was 
probably the Glamorene money. 

Q. All right. Now, how many deposits are there in the Miami 
bank for the year 1951? A. Three. 

Q. So there were three deposits, is that right? A. That is correct. 

Q. Were you able to pinpoint what the other two deposits were? 

A. The one was a transfer from American Security & Trust, and the 


other, he said, was a cash exchange. We do not know whose check, or 


what it was. 

Q. And what was the amount of that cash exchange? A. $200. 

Q. All right. Well now, sir, bearing in mind the figure that you 
had for deposits in the Liberty National Bank for the total year 1951, 
you had a total of one-five what? A. $15, 072.68. 

Q. And then considering the deposits in the bank in Florida for 
the year 1951, there would be, according to your records, an additional 
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$550 that would be added to that, if we were looking for a figure repre- 
senting total deposit of legal fees, isn't that right? A. Yes. 

1309 MR. SMITHSON: Your Honor, I want to be heard on this because 
what counsel is apparently confusing is what is known as a bank deposits 
type of method, as opposed to a net worth concept. Therefore, total 
deposits do not matter, not on a net worth concept. 

MR. AHERN: I am well aware of that, Your Honor.| I intend to 
bring that out at this point. I laid those questions as a basis for my 
following question. 


BY MR. AHERN: 
Q. Now, Mr. Witness, in May of 1955 -- you prepared this case 


on the so-called net worth theory, did you not? A. That is correct. 

Q. Now, there are three basic ways to prepare an income tax 
case, aren't there? A. Yes. 

Q. And, of course, one way is the specific item type? A. Yes. 

Q. Where, for instance, you were checking a lawyer, such as 
Mr. Chaifetz, you would bring in 50 or 60 or 70 people, who would say: 
"I paid Mr. Chaifetz, or I paid Mr. Jones, so many dollars", and you 
would add up the sum total of those people who testified, and if that ex- 
ceeded his gross income on his return, you would establish a deficiency 

1310 thereby, isn't that right? A. That is correct. 

Q. What is what we call a specific item approach, isn't that 
right? A. Yes. 

Q. Of course, that requires a good deal of work, does it not, to 
establish a case like that? A. It all depends on the individual case. 

Q. All right. Now, in any event, you did, as you testified 
earlier, circularize and attempt to find all the clients that Mr. Chaifetz 
had for the year 1951, didn't you? A. No, not all the clients, no. 

Q. Well, let me ask you this: You came down to court and 
checked all the records for the year 1951, didn't you? A. | Yes. 

Q. And that purpose was to try to ascertain all the clients that 
Mr. Chaifetz got in court, at least, in the year 1951, isn't that right? 
A. Yes. 
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1311 Q. The gross figure on Mr. Chaifetz' 1951 return was what? Do 
you recall that offhand? A. Approximately $17, 780. 02. 

Q. Now, sir, when you add up all the items, and giving you 
credit for all the items that you say were omitted from Mr. Chaifetz' 
fee book, whether or not they were deposited in his account and recorded 
on his stub book, and giving you credit for all the items omitted for the 
year 1951, there\is a sum total of $1, 478. 34, isn't that right? 

THE COURT: Sum total of what? 

MR. AHERN: Of all items for the year 1951 which they allege 
were omitted. 

THE COURT: All omitted items? 

MR. AHERN: Yes. 

BY MR. AHERN: 

Q. All omitted items. Do you understand the question? A. Yes, 
I understand it. 

Q. And the sum total is $1478. 34, isn't that right? A. Ido not 
have that total. 

Q. Well, do you want to look at my addition here, Mr. Hein? 


You recognize most of these names just by the figures, don't you? 
A. Yes. 


Q. All right. The 333.34, Vanne, do you recall that? A. Yes. 
1312 Q. And then the 750, Glamorene? A. Right. 
. The $50 of Roff? A. Right. 
. The $25 of Roff? A. Right. 
.- The $150 of Roff? A. Right. 
And the $150 of Vanne? A. Right. 
Q. Then we have this $20 that is includable, if you use the broad 
scope? A. Yes. 
Q. And the sum total is $1, 478. 34, isn't that right? A. Plus -- 
Q. Do you want to check my addition? A. It's added right. 
Plus the $475 on the Marvin fee. 
Q. On the what fee? A. On Marvins. $475 on Marvins. 
Q. On Marvins. Well, then, you would bring that up to about 
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$1800, is that right? A. About $1900, yes. 

Q. Well, say, 1900. Now, of course, you knew, sir, when you 
did that, you knew you had to get a 25 per cent understatement of gross 
to even have a civil penalty, didn't you? 

1313 MR. SMITHSON: I object. We are not trying a civil case. 

THE COURT: Sustain the objection. 

BY MR, AHERN: 

Q. Well, let me ask you this. After you conducted|your full 
investigation as to all items omitted, you didn't have enough to impose 
a 25 per cent understatement, did you? A. It was not needed. The 
case was still open. 

Q. All right. Now, passing from the specific item |way of making 
a tax case, you were apparently unable, weren't you, sir,| by virtue of 
the fact that here today you only have some eighteen or nineteen hundred 
dollars of allegedly, specific items of omitted income, you were unable 


to make a case by the conventional use of a specific item approach, 


isn't that right? A. The specific items were not traced down until after 
Agent McIntyre came into the ase. 

Q. Now, will you answer my question sir? 

MR, SMITHSON: I believe the witness has answered. 

MR. AHERN: Let me rephrase the question. 

MR. SMITHSON: Just a moment, counsel. I believe the witness 
testified earlier that his was a complete net worth from the start. 
Therefore, if this wasn't brought out until the special agent, I do not 
think this is proper examination. 

THE COURT: He has answered the question. 

MR. AHERN: All right. 

BY MR. AHERN: 

Q. Now, Mr. Witness, the second kind of approach {to a tax case 
is the bank deposit approach, isn't that right? A. Yes. 

Q. Where you take all the bank deposits of a given taxpayer and 
you analyze them and you conclude, from the total deposits, what per- 
centage of the total deposits are legal fees or business fees, whatever 
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the man may be that you are checking, isn't that right? A. You would 
arrive at a figure there -- in a case where you do not know what the 
money is, you could not say that that figure would be his gross receipts. 
There may be some items in there that you do not know what they are. 
If you were able to identify each and every deposit, and each and every 


check expenditure, then you would be able to work the bank deposit 
method. 
MR. AHERN: Your Honor, may I have my question reread? I 


do not think that answer -- 

THE COURT: I think that answer to the question is satisfactory, 

counsel. He indicates there is such a method by this approach. 
1315 BY MR. AHERN: 

Q. Now, in any event, by an analysis of the bank deposits of the 
Liberty -- what is it, the Liberty National? A. Yes. 

Q. And the other banks, and coming as close as you can to identi- 
fying what percentage of those deposits are legal fees, those legal fees 
deposited in all banks approximately equate with what is reported in the 
fee book and on the returns filed by the taxpayer, isn't that right? 

MR. SMITHSON: Again my objection, Your Honor. He is at- 
tempting to change what is essentially a net worth concept to a bank de- 
posit concept. 

MR. AHERN: My point is, Your Honor, Iam going to show that 
they went to this third and undesirable method, which is at best an ap- 
proximation, because they were unable -- 

THE COURT: Will you step up to the bench? © 

MR, AHERN: Yes. 

(At the bench:) 

THE COURT: Are you contending that in a net worth approach 
they haven't any right, also, to produce specific items as corroboration 
of a net worth? 

MR. AHERN: Not at all, Your Honor, no. 

THE COURT: That is what their theory is. 

MR. AHERN: Yes. 
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THE COURT: They started out with a net worth theory and the 

Government claims that it uncovered these specific items and are 
using those as corroboration. 

MR. AHERN: Yes. Now, I think, Your Honor, I should have the 
right to bring out, just as the Holland case said, that the net worth ap- 
proach -- and I intend to examine him on this -- which was originally 
used only on gangsters and on racketeers -- 

THE COURT: I know, but the Holland case -- 

MR, AHERN: It says -- 

THE COURT: We cannot hark back to the gangster days now and 
give it the stigma of that. We all agree that it is a case that should be 
used cautiously. But, you cannot criticize the Government for approach- 
ing these specific items, and the very fact that there is uncertainty 
about the net worth situation, for using extra precaution in endeavoring 
to secure specific items of omission as corroboration. 

MR, AHERN: Does Your Honor feel that at least I should have 
the right on cross-examination to show that they used this! net worth only 
because they failed on the other two theories? 

THE COURT: I do not think that is material. I do not think that 
is material or relevant, no. It is a question of whether the evidence 
here is sufficient to make out a case against this defendant on what they 
have been able to discover. 

What approach they started out with, they could have started out 
with one approach and were perfectly free, as I see it, to adopt another 
approach. I do not think I can tell the jury that because they changed 
their approach, that they should consider that. 

MR. AHERN: No, except, Your Honor, here is what I was rely- 
ing on, frankly, for this argument: I read the Holland case over again, 
and where it has that language where it is conceded that the net worth is 
at best an approximation. So, does that not, when the Supreme Court 
says that everybody concedes that the net worth approach is at best an 
approximation, am I not at liberty to bring out from this witness that by 
using an exact method -- in other words, the method that had, up to the 
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invocation of the net worth theory, had been the type of theory that had 
been used on the ordinary taxpayer, that they had failed in those two ap- 
proaches and that they only resorted to this approximation because -- 

THE COURT: No, the Supreme Court approves the net worth even 
though it is an approximation. So, that means you haven't any right to, 
when the Supreme Court approves it. As much as I have a dislike for it 
myself, they have approved it. But, I think the Government should, in 
every case, try to get as much corroboration for it,’ even though they 
are using that method. That is what they claim they have here, is cor- 
roboration of these specific items. So, I do not think you can, on cross- 

1318 examination -- he is following orders here, that is all. We cannot 
go into the question of policy, governmental policy in adopting this net 
worth approach. 

MR. AHERN: Well, if that is Your Honor's -- my thought is that 
since the Supreme Court recognized it as an approximation, does that 
now open, at least for purposes of credibility on the net worth, that I 
would show that by these other methods they failed. 

THE COURT: He isn't going to admit they failed. 

MR. AHERN: I can show it by the figures. 

THE COURT: You can argue that to the jury, but I am talking 
about your questioning of this witness. He is not going to say that he 
failed. Obviously, he is going to contend, as he has been contending, 
that this may be not a mathematical accuracy. None of these cases are. 

The Supreme Court calls attention, and all of these cases call 
attention, to that, that there may be deviations in amount, that it must 
be substantially correct. And, if you can bring out the fact that it isn't 
substantially correct, you certainly have a right to cross-examine him 
on all phases of it to show that it is not substantially correct. 

I do not want to foreclose you on that. 

MR. AHERN: No, I realize that, and I intend to do that. 

1319 THE COURT: But I do not think you have a right to argue the 
philosophy of the fact that just because they started out with a net worth 
theory, that they decided to bolster it up by these specific items. You 
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can ask him that one direct question. I know what answer you are going 
to get. 

MR, AHERN: Well, I would not ask that question. | What I was 
going to confine it to, Your Honor, I was just going to confine it to this 
harrow issue, not that he needed to bring in the specific items to bolster 
the net worth. I concede they can do that. 

THE COURT: I guess Iam missing your point. What question did 
you want to ask? 

MR, AHERN: My question is: After conducting a full investigation 
of this case, you were unable to make a case for prosecution by either 
the specific item approach or the bank deposit approach, you only had 
one choice left? 

THE COURT: Well, suppose they were unable? Whatever choice 
they have, I have got to decide whether there is enough evidence to make 
out a case here. And what they decided, I think is purely irrelevant and 
immaterial. I am confronted now with a decision whether they have a 
case, you see. 

MR. AHERN: I see. 

1320 * * * * * 

THE COURT: I realize you are trying to get as much to argue 
about as possible. Ido not blame you for that. But, I really do not see 
that you have any right to argue the question that they started out on one 
theory and adopted another one. 

I think they have a right to pursue any theory they can get enough 
evidence on. I do not think you can foreclose them. 

MR. LAUGHLIN: Of course, Your Honor, if they are out to get 
aman, then they fail in this and they fail in the other -- 

THE COURT: Yes, but they are still in a courtroom where the 
Judge has to decide that there is sufficient evidence. The defendant is 
amply protected. If they come here with ample evidence, I do not think 
the defendant has a right to complain of the fact that they started on one 


theory and changed to another. 
I think when they come into court they have got to have ample 
evidence and the Court has to consider it as to whether there is ample 
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evidence or not. | That is more a point for you to argue in your motion 
1321 for judgment of acquittal. 
* * 
(In open court:) 
BY MR. AHERN: 


* * * * * 


1322 Q. Well, let me ask you this: Between May of '55 and June of 
56, did.you have any further contact with Mr. Chaifetz? A. I had to 
see him in December of '55 to get the 872, 
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Q. Was this another 872 or is this the old 872? Aj, No, this is 
two more. 

MR. AHERN: Do you have those, Mr. Smithson? 

MR. SMITHSON: Yes. This is 1952 and this is '53. 

(Docume nts were handed to Mr. Ahern by Mr. | Smithson. ) 
BY MR. AHERN: 

Q. You have already got the first waiver. That was in about 
December of '54 for 1951, right? A. Yes. 

Q. Now, we have gone past May of '55 and you have asked for 
a special agent to come into the case, right? A. Yes. 

Q. And when do you next go and ask for another waiver? A. 
December of '55. 

Q. And that was after both Burch had been in the case and I think 
you mentioned yesterday some special agent named Burdette, didn't you? 
A. Yes. 

Q. What was his first name? A. Richard. 

Q. Is he still there, too? A. No. 

Q. And Mcintyre gets in the case in June of '56, right? A. Yes. 

Q. And so, in December of 1956, you come up to Mr. Chaifetz’ 
office with some more of these civil waiver forms, right7 A. Yes. 

Q. And you want him to extend the statute now for what years, 
showing you Defendant's No. 17 for identification and 18 for identifica- 


tion ? 


(Documents referred to were marked 
Defendant's Exhibits Nos. 17 and 18 
for identification. ) 


BY MR. AHERN: 

Q. Showing you Defendant's No. 17 for identification, that in- 

volved the year of '52, did it not? A. Your question was December of 
‘56. This was secured in January of '56. 
Q. In January of '56? A. Yes. It is just January '56 up here. I 

got it in February of '56. 
Q. Of course, I wasn't there, Mr. Hein. When did you get it? 

I am relying on what you say. When did you get it? A. You asked me 
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about December of '56. I got this in January of '56. 

Q. All right, you got it in January of '56. Of course, at that time 
the special agents were in the case, weren't they? A. Yes. 

Q. And you came up to -- did you come to Mr. Chaifetz’ office 
with respect to that ? 

MR. SMITHSON: With respect to what, counsel? 

MR. AHERN: Defendant's No. 17. 

THE WITNESS: I imagine I took them up to his office. 

BY MR. AHERN: | 

Q. Well, did you take one or two -- when you say took them, 

did you take more! than one? A. I would have to see the rest of them to 
1325 see just when I got them. . 

Q. Here, I will show you 18. A. This is November of '56. This 
one is November of '56, for the year of '53. 

Q. Yes. A. This is January '56, for the year of '52. 

Q. Well then, does that refresh your recollection that you took 
them up separately? A. Well, these two had to go up separately. 

Q. All right. Well, let's take up 17 first. Defendant's No. 17, 
which you say was -- you got it in January of '56, right? A. I got it -- 
he has January '56 up here. I evidently got it February of '56. 

Q. Well, in any event, you went to Mr. Chaifetz with the form for 
him to sign it, right? A. Yes. 

Q. And it was for the year 1952, right? A. Yes. 

Q. Now, the year '52 was going to run -- let's see, the '52 return 
would have been filed in '53. The three-year statute would have brought 
you to March 15th of 1956, right? A. Yes. 

1326 Q. You had about two months before the statute would run, right? 
A. Yes. 

Q. Now, of course, Mr. -- Incidentally, at that time did you 
ask for any additional records, at that time? A. That, I could not answer. 

Q. What records had you not seen up to January of 1956? A. I 
would not have seen his '55 records. 

Q. How about his '54? A. That, I cannot answer. 
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Q. Is it because it has been so long ago? A. Yes. 


Q. Now, of course, when you brought that waiver form up, with 
respect to the year '55, special agents already being in the! case, the 
presentation of this waiver to Mr. Chaifetz was designed to comfort him, 
was it not, that this was still a civil matter, that you were asking him to 
sign waivers so that the three-year period would not run out? Isn't that 
right ? 

MR. SMITHSON: I think that is improper argument. | The thing 
speaks for itself and the witness has indicated determinative of whether 
or not there would be a waiver for both joint purposes, his as well as 
the defendant's. 

THE COURT: Well, I think I had better answer as to my reason 

1327 at the bench, so you will have to approach the bench. 
(At the bench:) 

THE COURT: While I recognize the fact if there is actual fraud 
and misrepresentation by trick and artifice and fraud in securing rec- 
ords, there may be a question of fact for the jury to determine whether 
they should consider the evidence. It seems also to be the law, as 
enunciated in -- I forget the case now, one of the cases I read, that the 
mere presence of the agent, disclosing his identity for the purpose of 
making an audit and asking for the records does not require him to 
divulge to the taxpayer that there may be criminal prosecution resulting. 

MR. AHERN: I agree. I think that is a correct statement. 

THE COURT: And, therefore, I do not think it is proper to ask 
this agent whether he was trying to lull him. I think, to form the basis 
of something to go to the jury, you have got to have something positive 
in the way of representations on the part of this agent. 

MR. AHERN: That will come through the testimony of Mr. 
Chaifetz. 

THE COURT: I understand that. But, the mere presentation of 
a waiver here to continue the investigation of these returns, I do not 


think is sufficient. 
«x 
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1328 THE COURT: I think I can remember it. 

By the presentation of this additional waiver, were you trying to 
lull the defendant by letting him feel this was a continuation of a civil 
matter? 

THE WITNESS: No. It is our duty to secure them when a year is 
going to expire and our investigation is not completed. 

BY MR. AHERN: 

Q. Asa matter of fact, when you tendered that waiver you 
assured the defendant this was a civil matter and that is why you were 
tendering him that form, isn't that right? A. I did not. 

Q. You, having had a special agent in the case, you believing 
that you found the presence of fraud, you didn't need those waivers, the 

1329 tax could be assessed at any time, couldn't it? A. Until -- 

Q. Isn't that right? Yes, or no? 

MR. SMITHSON: I believe the witness is entitled to answer that 
question, Your Honor. 

MR. AHERN: I believe it can be answered yes, or no. 

MR. SMITHSON: I object to that limitation. 

THE COURT: Let him answer it in his way, and if his answer is 
not responsive, I will rule that way, counsel. 

THE WITNESS: Until it had been determined that there is 
definitely fraud and fraud has been proven, we cannot assess the tax. 
So, therefore, until the fraud has been proven, we would have to have 
a consent. 

BY MR. AHERN: 

Q. In other words, you were not sure whether you had fraud or 
not in January of '56, is that what you are saying? A. That is correct. 

Q. And, so, in other words, to be on the safe side, you were 
presenting those forms, is that right? A. To protect the Government's 
interest and the taxpayer's interest. 

Q. It is true, is it not, that if you had established a fraud or if 


you felt you had the fraud and you were making a criminal case, you did 
not need those forms, did you? A.. Until the case is closed we get the 
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1330 872's on all fraud cases, 
Q. Well now, if Mr. Chaifetz had not signed that waiver, you 
were not about to issue a notice of deficiency on those years, were you? 
A. At that time we would be unable, because the investigation was not 
completed. 
Q. And you would not have issued a notice of deficiency, would 
you? A, We could not, since the investigation was not completed, 
Q. You could jeopardy assess, couldn't you? A. Not without a 
basis for it. 
* * * * * 
Q. Now, what was said by you, if anything, after you got Mr. 
Chaifetz to sign the waiver here for 1952? Was anything said at that 
time as to whether you wanted to relook at records you already had seen, 
or look at additional records? A. That, I do not recall. 
1331 Q. Well, do you remember what else you did on that day, beside 
getting him to sign that waiver? A. No, I do not. 
Q. Do you remember who was with you when you had him sign 
the waiver? A. No. I do not know if I was alone or somebody was with 
me. 


Q. When was the next time, after that date in January '56, that 
you saw the taxpayer? A. Ido not havea diary, so I do not know when 
I saw the taxpayer at any time. 


Q. Well, you have read your report over, I suppose, many times, 
before you have testified here, haven't you? A. My report does not give 
dates of when I contacted the taxpayer or what I did each day on the case. 

Q. Let me ask you this: January, I assume was in the winter. 

Did you see the defendant in the winter or in the fall or in the summer, 
winter, spring or summer, after January of '56? A. Ihave previously 
stated I do not know. 

Q. Well, did you ever see the taxpayer again? A. Yes, 

Q. When? A. I definitely saw him in '57 at the formal confer- 
ence. 

1332 Q. Well, didn't you see him in September of 1956? A, Yes, I 
saw him at that time with Special Agent McIntyre. 
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Q. How does that stand out in your mind? A. Special Agent 


McIntyre has a diary. 
Q. And you looked at his diary? A. Right. I was with him when 


we went up. 

Q. When you went up with Special Agent McIntyre, were you after 
the waiver for the year 1953? A. No. 

Q. When did you get that waiver? A. That was secured in 
November of '56. 

Q. Well, let's take September of '56, then. What was the occa- 
sion for you and Mr. McIntyre going to Mr. Chaifetz' office in Septem- 
ber of 1956? A. Mr. McIntyre -- Special Agent McIntyre and I went 
up to Mr. Chaifetz' office for a conference with the defendant and for an 
interview with him, with Mr. McIntyre, and Mr. McIntyre wanted to 
look over the records. 

Q. Look over what records? A. All the records that Mr. 
Chaifetz had in connection with these years. 

Q. Well now, records that you had already looked at, is that 
right? A. All the records. 

1333 Q. Well, you had looked at all records but '55 at that time, had 
you not? A. Ihad -- 

MR. SMITHSON: I believe the witness had previously testified 
the defendant refused to show them all records. 

THE COURT: He can answer the question. 

THE WITNESS: The taxpayer never showed me any canceled 
checks on Liberty National, he never showed me any receipted bills or 
expenses claimed on his return. All he showed me was his fee book 
and his check stubs. 

BY MR, AHERN: 

Q. All right. You had seen his fee book and his check stubs, had 
you not? A. Yes. 

Q. Did McIntyre want to see the fee books and the check books 
over again? A. He asked for all records. 

Q. Well, that would include the fee books and the check stubs that 
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you had already looked at, isn't that right? A. Yes. 
Q. And was that because McIntyre felt that you had made errors 
and that you had not done a complete job in copying from the check 
Stubs and the fee book? 
MR. SMITHSON: How can this witness possibly speculate as to 
what would be in Mr. McIntyre's mind? 
1334 THE COURT: Sustain the objection. 
BY MR. AHERN: 
Q. Did McIntyre tell you the reason he wanted to relook at the 
material you had already seen? A. No. 


Q. Now, when you went into Mr. Chaifetz' office, did you inform 
him at that time, either you or Mr. McIntyre, that you, having looked 
at his fee books and check stubs, at least for '51 through '54, that under 
existing statutory law you had no right to look at it a second time without 
the taxpayer's permission ? 

MR. SMITHSON: I object. There is no such provision. 


MR, AHERN: Oh, yes there is. 

MR. SMITHSON: I object. 

THE COURT: Sustained -- 

MR, AHERN: May we come to the bench on that, Your Honor? 

THE COURT: Yes. 

(At the bench:) 

MR. AHERN: I can get the statute. There is a specific statute 
that the taxpayer can only be subjected to one examination of his books 
and records in a given year unless expressly waiving the provisions of 
the statute. 

MR, SMITHSON: That is where, Your Honor, there jis no 

1335 criminal prosecution, and here there is a special agent has been 

appointed, a special agent had been requested. An examination is what? 
Would be to look at the papers. If he saw one check book -- 

THE COURT: I didn't get your statement. 

MR. SMITHSON: My objection is based on this: Counsel has not 
completely stated it. It says that if there is an examination which does 
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not, in effect, disclose fraud and other discrepancies and such matters, 
a complete examination is all that the taxpayer need subject himself to. 
They do not define what is an examination. An examination may em- 
brace more than one mere observation. 
Number two, in this particular case it does not encompass a fraud 


investigation where a special agent is employed. That limitation does 


not apply in that type of instance. 
* * * * * 

1336 THE COURT: You should have also included that item in your 
motion to suppress, if he got the records illegally on a second examina- 
tion that was not proper. You should have included that in your motion 
to suppress, also. 

He got the records, and you are claiming he got the records un- 
lawfully by misrepresentation ? 

MR, AHERN: Yes. 

* * * * * 

MR, AHERN: Did he advise him that under the statute he did not, 
having submitted his books and records to one inspection, that he was 
not required to submit them for a second inspection. 

* * * ae 

1337 (In open court): 

BY MR. AHERN: 

Q. Did you or Mr. McIntyre advise this taxpayer -- First of all, 
let's set aside '55 records -- that he was not required to allow you to 
see any of the records, '51 through '54? A. He was not -- he did not 
have to be advised because the examination was not completed yet and, 
therefore, no reopening letter was needed. A reopening letter is 
needed only after the examination is completed and a case is closed. 

Q. Now, will you answer my question? 

THE COURT: The question is just whether he advised -- 

* * * * * 
BY MR. AHERN: 
Q. Did you advise the defendant that he did not have to exhibit 
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his records to you or McIntyre for inspection? That can|be answered 
yes, orno. A. No. 
Q. And were records -- did the defendant physically turn the 
records over to you in the establishment, or in his office? A. Yes. 
Q. And did you and McIntyre sit down and go through his records? 
A. Yes. 
Q. And, incidentally, was there ever an occasion where you went 
through his records when the defendant was not present?) A. I believe 
there was one time when he was not -- the defendant himself was not there. 
Q. Was that before or after this September '56 about which you have 
just mentioned? A. That was during September, after Mr. MclIntyre's 
first visit. 
Q. On this first visit, what records did you get? 
1339 THE COURT: When you Say the first visit, you mean with Agent 
McIntyre? 
MR, AHERN: Yes, September '56 with Agent McIntyre. 
BY MR. AHERN: 
Q. Do you understand my question, Mr. Hein? A Yes. Some fee 
books and some check stubs. 
Q. For what years? A. That, I cannot tell you, just which years 
they were. 
Q. Now, let me ask you this. You said that you did not mention 
anything about his records. Did you or Agent McIntyre say: "Agent 
McIntyre is here primarily to establish either a civil fraud case or 
criminal fraud case against you. This is a serious matter, maybe you 
better think it over before you show anything to us"? Was anything like 
that said? A. When Special Agent McIntyre and I went up there, I 
introduced Special Agent McIntyre as a special agent. He presented his 
credentials, which also had his special agent badge on the outside, and 
showed them to Mr. Chaifetz. Special Agent McIntyre asked him if he 
knew of his constitutional rights, and the defendant said, "Yes, Iam an 
attorney, I should know them." 
Q. And that stands out very vividly in your memory, is that it? 


A. Yes. . - - . . 
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1340 Q. How long did you remain in the office looking at these rec- 
ords on this September visit? A. Maybe an hour, an hour and a half. 

Q. Let me ask you this: In September of 1956, didn't you and 
McIntyre spend about a week with the defendant, Chaifetz, going over 
various records in his office? A. It could have been a week or a little 
less. 

Q. Now, tell me, the occasion on which, number one, when was 
it that you looked through certain records when he was not physically 
present? A. I would not know which day it was. 

Q. Now, let me ask you this, sir. Isn't it a fact that during the 
course of this week, in September of 1956, that in your discussions 
with Mr. Chaifetz, Mr. Chaifetz many times stated to you, "If you can 
find where there is any deficiency, I owe, I will gladly pay it"? 

MR. SMITHSON: I think that is purely self-serving and im- 
proper at this time, Your Honor. That, I think, is evidence to be 
gotten from another source. 

THE COURT: He may answer the question. 

1341 THE WITNESS: At some time or other he did state that. I do not 
know whether it was when Agent McIntyre was there or when I was there 
alone. 

BY MR. AHERN: 

Q. Now, during this week with Mr. Chaifetz, did you have occa- 
sion to go to the bank with him at any time and look through any of his 
papers or assets? A. Yes, we inventoried his safe deposit box. 

Q. And when was that? A. In September, during this week. 

Q. And was that you and McIntyre together? A. Yes. 

Q. We are now in September of 1956. Have you, at this time, 
seen the '55 fee book of the defendant? A. Yes. 

Q. Now, '55, the year of '55, the return was filed in March 
or April of 1956, right? A. That is correct. 


Q. 
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In other words, you had been contacting Mr. Chaifetz, say, 


since October of 1954 -- you had been more or less in contact with 
Mr. Chaifetz prior to '55 and during '55 and prior to the actual filing 
of the '55 return, which would be in March of 1956, isn't that right? 


A. Yes. 

Q. 

A. No. 
1342 Q. 
Q. 

A. Yes. 
Q. 

Q. 

Q. 

Q. 


year 1955? A. No, I made that transcription. 


And did you make a transcription of the 1956 fee book? 


Did Agent McIntyre? A. No. 
Was the 1956 -- pardon me. How about the 1955 fee book? 


And did you make the transcription? A. We each made one. 
You each made one? A. Yes. 


Up in the office? A. In the defendant's office; yes. 
And did you each make a transcription of the stubs for the 


Q. And did you make a transcription of each stub jentry for the 


year 1955? A. Yes. 


1343 


* * * * * 


Q. We will get into that some time tomorrow. But, let's, for 
a moment, take up specific items in 1952. 


I assume for the year 1952 you also looked through all the court 
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records here in the District Court to ascertain all the cases that the 
defendant was in, isn't that right? A. Yes. 

Q. And because, of course, this was a net worth case, you were 
attempting to try to find some items to try to bolster your net worth, 
isn't that right? Isn't that what you were trying to do? A. |What do you 
mean, bolster it? 

Q. You know that the net worth approach is an approximation, 
isn't it? A. Toa slight degree it is. 

* * * * * 
1344 Q. In any event, you were trying to find some specific items in. 
each year, isn't that right? A. If we could, we found them, yes. 

Q. Well, you were trying to find them, weren't you? A. Toa 
degree, yes. 

Q. When you say, to a degree, you weren't down here for your 
health looking through all the files in the Courthouse, were you? A. We 
weren't trying to find them for each year, just find enough to show will- 
fulness. 

a * * * * 

Q. For the year 1952, you did come down and look through all 

the court files, didn't you? A. Yes. 

Q. And did you go over to the Municipal Court, too? A. Yes. 

Q. How about the Domestic Relations Court? That wasn't 
established yet. A. No. 

Q. Did you check the Juvenile Court? A. No. 

Q. Now, for the year 1952 -- 

MR. AHERN: May I have the Feiffer fee, $91.73? 

MR. SMITHSON: Government Exhibit 40, Mr. Ahern. 

MR. AHERN: Thank you, Mr. Smithson. 

BY MR. AHERN: 

Q. When you looked for the whole year 1952, you only came up 
with two specific items of omitted income, didn't you? A. That we 
could prove, yes. 

Q. That you have been able to bring in here before His Honor and 
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the jury, isn't that right? A. Yes, that we could prove. 

Q. And one is for $91.73. That is the Feiffer thing from the 
file, isn't that right? A. That is correct. 

Q. And the other was this interest that was accrued on Enter- 

prise for $150. 88, isn't that right? A. That is correct. 

Q. So, the total for 1952 was $243.61, isn't that right? A. Yes. 

Q. That is the kind of a thing you adjust in an office audit, wouldn't 
you? A. If that were theonly two items involved. 

Q. Now, with respect to the Enterprise, you say that the interest 
of $150. 88 was not included, isn't that right? A. That is correct. 

Q. When was that interest declared? A. December 31st it was 
credited to his account, or December 30th, whichever it was. 

Q. When did he get the check? A. It was available to him on the 
last day of December. 

Q. When did he get the check? 

MR. SMITHSON: I believe that the witness has answered. 

MR. AHERN: He is not answering my question. 

MR. SMITHSON: He says it's when it is available. 

THE COURT: If he knows, he may answer. 

THE WITNESS: I do not have those records in front of me here. 

* bd * * * 
BY MR. AHERN: 

Q. Showing you Government's No. 42 for identification, do you 
recall you testified that this was an omitted item from his 1952 return, 
before His Honor and the jury? A. Yes. 

Q. You knew, when you testified, did you not, Mr. Hein, that 
that exhibit was reported in the defendant's 1953 return? A. It was not 


in his '53 return, no. 

Q. All right. We will get to that ina moment. When did he 
get that check? When does it show he got it? A. This is a cash with- 
drawal of 1-2-53. 

Q. So he'actually got the check in 1953, didn't he? A. Yes. 

Q. All right. And that is in the amount of $276.88, is that 
right? A. That is correct. 
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Q. Was there some item here -- was there any other interest 
item here in 1952 from Enterprise? A. He reported interest that was 

credited on June 30, '52 of $125. 

Q. Wait a minute. What was the total interest declared by En- 
terprise in 1952? A. $276. 88. 

Q. $276.88. Now, according to your testimony, $125 of that 
was properly reported in his '52 return, isn't that right? A. That is 
correct. 

Q. What is the difference between $125 and the amount that was 
declared? A. 151.88. 

Q. And that is the item that you say was omitted from his 1952 
return, isn't that right? A. That is correct. 

Q. Now, do you deny that that $151 some odd cents was reported 
in the taxpayer's '53 return? A. That is correct. 

* * * * * 

Q. I show you Government's No. 63 which has been received in 
evidence. That is the transcription that you made of the defendant's fee 
book, isn't that right? A. Yes. 

Q. I will ask you to look under dividends, Enterprise Federal. 
Do you see an entry there of $151.88? A. Yes. 

Q. Then the fee that was declared by the Enterprise in 1952, 
December 31st, was actually reported, that differential, in 1953, was 
it not? A. His return, if I recall correctly, showed $300. 

Q. All right. And what did that $300 comprise? A} It is impos- 
sible to say what that $300 was made up of because if you take this 
151. 88 plus the June 30th check of $150 -- 

Q. June 30th of what year? A. '55. 

Q. Yes. A. Plus the December 31st check of $175,) you would 
have about $476. 

Q. Wait a minute, Mr. Witness. Let's not confuse |this issue. 

MR. SMITHSON: I object to that, Your Honor. I do not think 
he is confusing anything. 

THE COURT: Sustained. That remark may be disregarded. 


MR. AHERN: All right. 
BY MR. AHERN: 

Q. Let's take this up in order. In 1953 how much did the tax- 
payer report on his return from interest from Enterprise? A. $300. 

Q. All right. In 1952 how much did he report on his return? A. 
$125. 

Q. What is the total, then on '52 and '53 reported on the return? 
A. $425. 

Q. So, wei have $425 for '52 and '53, is that right? A. That is 
correct. 

Q. Now, in '52 what was the dividend that you say was declared 
by the Enterprise? A. $276. 88. 

Q. Now, that 276. 88 was comprised of what? A. $125 on June 
30th and $151. 88 on December 31st. 

Q. Now, there is no question in '52 that the 125 that was entered 
in June -- that is in the return for '52, right? A. Yes. 

1351 Q. You challenge the 151.88 that was declared on December ‘31st. 
You say that was not reported in his '52 return? A. Yes. 

Q. And you say it was not reported in his '53 return? A. If it 
were reported on his '53 return, instead of showing $300 he should have 
shown $476. 88. 

Q. Well now, Mr. Witness, when you take the year 1953, was 
there a dividend declared at the end of 1953 by Enterprise? A. He was 
issued a check December 31st in the amount of $175 dividend. 

Q. And that was entered in his '54 fee book, wasn't it? 

MR. AHERN: May I have the '54 transcription? 

(The exhibit was handed to Mr. Ahern by the Deputy Clerk. ) 

BY MR. AHERN: 
Q. What is the amount of that, sir? A. $175. 
Q. For 19537 A. Yes. 
MR. AHERN: May I see the 1954 tax return? 
(The! exhibit was handed to Mr. Ahern by the Deputy Clerk. ) 
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BY MR. AHERN: 
Q. Let me rephrase my question. How much is that that was de- 
clared on December 31, 1953, the last day of the year? A.| $175. 
Q. Now, that is reflected in the 1954 tax return, is/it not, sir, 
under interest received? Show me where interest is reported on the '54 
tax return. A. (Indicating on Exhibit. ) 
Q. What does it indicate there? A. $350. That is what they ac- 
tually paid in '54. 
Q. And isn't it a fact, sir, isn't it obvious fromthe|returns and 
from the fee book in '53 that the December 31st declaration of a dividend, 
while technically reportable in that year, was, in fact, always reported 
in the subsequent year ? 
MR. SMITHSON: I believe that is arguing against what the witness 
has testified, that the '54 fee -- 
THE COURT: He is asking him if it is a fact. He can answer. 
BY MR. AHERN: 
Q. Isn't that a fact, that what happened was that the December 31st 
payment in each year was carried over into the following year? A. No, 
because when you look at the '53, where he says that he received $300, 
if that applied, he would have received more than $300 in '53. 
Q. All right. Let's get at it this way, Mr. Witness. Have you 
got a pencil and paper there? A. Yes. 
Q. Would you put down the total interest declared by Enterprise 
in 1951 - '52, rather? A. (Writing on paper.) 
Q. Now put down the total interest declared in 1953! A. (Writing 
on paper. ) 
Q. Now put down the total interest declared in 1954; A. (Writing 
on paper. )} 
Q. Now put the total interest declared in 1955. AJ (Writing on 
paper. ) 


Q. That comes out to what? 1301.88, is that correct? A. That 


is correct. 
MR. SMITHSON: Would you repeat that ? 


MR. AHERN: 1301. 88. 
BY MR. AHERN: 

Q. Let's put this down in order. 1952, what is reported on the 

defendant's tax return for '52? A. 125. 

MR. AHERN: I better have the returns and the transcripts. 
(The exhibits were handed to Mr. Ahern by the Deputy Clerk. ) 
BY MR. AHERN: 

Q. 1952 is 125, right? A. Right. '53 is 300; '54 is 350; '55 is 


Q. Now, before you add that up -- go ahead, add that up. 
(Brief pause. ) 
Now, what does that come to? A. $1125. 
Q. Did you make a notation of what interest was declared on the '56 
return of the taxpayer? A. No, I did not. 
MR. SMITHSON: Your Honor, we closed with the year '55. I 
object to anything else. 
THE COURT: Sustained. 
MR. AHERN: Your Honor, may I be heard on that ? 
THE COURT: You better be heard at the bench. 
MR. AHERN: Yes. 
(At the bench:) 
MR. AHERN: I think we have got a right to show -- 
THE COURT: When are you going to stop? 
MR. SMITHSON: That is the point. 
MR. AHERN: Well, I suppose that is true. We will always be 
a year behind. 
THE COURT: Suppose "56 is against you, too? 
MR. AHERN: What he did, he put it over to the next year. 
1355 THE COURT: Providing -- Suppose the '56 total, that you are 
still short this amount? What then? 
MR. AHERN: He will always be -- 
THE COURT: But what are you going to do then, when you are 
still short at the end of your proof, what are you going to do? 
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MR. SMITHSON: '59 isn't due yet. 
* * * * * 


November] 4, 1959 
* * * * 
JOHN HEIN * * * CROSS-EXAMINATION (Continued) 
[BY MR. AHERN:] 
Q. Let me ask you this, sir: During this period of time, did 
you ever ask Mr. Chaifetz, did you ever say to Mr. Chaifetz: "Mr. 
Chaifetz, there is a dividend that was declared on December 31st, the 
last day of the year. You got it in a check on the 2nd of January '53, 
and I feel that should have been put in your '52 return."" Did you ever 
ask him for an explanation about that? A. No, I did not ask him specifi- 
cally about this item. 
Q. Now, of course, Mr. Hein, you testified yesterday that you 
and Mr. McIntyre were trying to develop the necessary fraud before 
you would give up the hope or you would give up tendering waivers to 
the taxpayer. Now, of course, you were interested, were you 
not, in finding facts that were favorable to the taxpayer, weren't you? 
A. Yes. 
Q. In other words, if there was error of negligence or careless- 
ness or if an entry appeared to be put in one year by mistake, in the 


normal course you would inquire of the taxpayer and ask him for an 


explanation, wouldn't you? A. Yes. 

Q. But you did not do that in this case, did you? A. This was 

not entered in either '52 or '53. 

Q. Well, now, will you answer my question? You didn't do it 

in this case, did you? 

MR. SMITHSON: I think the witness did answer it, and I think 
counsel is repetitious from yesterday, and I think he is arguing the 

matter. 

THE COURT: He has already said he did not do it. He has 

given his reason. 

* * * * * 
1374 Q. And how long was this conference? A. It was a short confer- 
ence due to the fact that -- 
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Q. How long was it? 

THE COURT: Let him answer. : 

MR. AHERN: Your Honor, I submit his answers are not re- 
sponsive. 

THE COURT: He may answer. Complete your answer. 

THE WITNESS: It was a fairly short conference because the 
defendant -- 

MR. AHERN: I object, Your Honor. 

THE COURT: Overruled. Go ahead, complete your answer. 

THE WITNESS: It was a short conference due to the fact that the 
defendant's attorney would not allow him to be placed under oath, and the 
questions in these conferences are for the defendant to give his side of 
the story as to why prosecution should not be recommended. 

MR. AHERN: Now, Your Honor, I ask that answer be stricken. 

THE COURT: Motion denied. 

BY MR. AHERN: 

Q. Can you tell me how many minutes the conference was? A. 
No. 

Q. Was it an hour? A. I have stated before I could not tell you 
how many minutes it was. 

Q. And during this conference, did Mr. Hackett or anyone else 
that was present at this conference, inquire of Mr. Chaifetz about this 


dividend that was declared on December 31st not being in his '52 return is 


A. I do not believe this was one of the items brought out, no. 

Q. Now, with respect to this particular conference, isn't it a 
fact that the conference began before lunch and that you came back after 
lunch and resumed it? A. As I stated before, I do not know how long 
the conference was. 

Q. Now, sir, with respect to 1952, then, construing the Enter- 
prise check as being reportable in 1952 and the Feiffer item of $91. 73, 
the total omission of $243.61 -- 

MR. AHERN: Your Honor, may I now have those tables that Mr. 
Smithson used, those tax tables? 
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MR. SMITHSON: That is Exhibit 78, Your Honor. 
(The exhibits were handed to Mr. Ahern by the Deputy Clerk. ) 
1376 BY MR. AHERN: 
Q. Now, first, I would like -- if you will listen to| my question, 
Mr. Witness, and see if you can respond to it. Will you look at the tax 
table for the year 1952? First of all, do you have that in/front of you? 
A. Yes. 
Q. Now, looking at the tax table and first having in mind the 
particular bracket that the taxpayer was in, by his return -- you under- 
stand my question -- what was the tax omitted, or what would have been 
the tax in his bracket on $243. 61? 
MR. SMITHSON: Object to the question. This is a net worth 
case, Your Honor. This is net worth, not specific items. 
MR. AHERN: May we come to the bench? 
(At the bench:) 
MR. SMITHSON: For the record, Your Honor, the Government 
has insisted, at the request of counsel, that this would be denominated a 
net worth case and that the issue of specific items would only be on the 
issue of willfulness. Therefore, we are not asserting this as a specific 
item case to prove the fact of fraud or willfulness. 
The Government maintained, in its opening statement, that this 
did not purport to show the total. The Government said it was using such 
items only for the issue of willfulness. 
This is improper examination because counsel has misconstrued 


the theory of the case, the theory of the proof. He is attempting to 


convert this to a specific item form of tax evasion or a bank deposits, 


he has tried both, and I object to the form of the question because it 
misleads the jury. 
* * * * * 

THE COURT: I am not asking you to state it to me, but for the 
purpose of ruling on this objection here, what is your position going to 
be as to what your net worth will show? 

MR. AHERN: Our net worth, Your Honor, is going to be, the 
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starting point, instead of their 60, 000, is going to be in the neighborhood 

of 95, 000. 

THE COURT: What is it going to show as to the increase in the 
assets? It would seem to me that you would be able to -- that they would 
be privileged to ask him what the tax would be on their conception of 
what their net worth would show, in order to substantiate their contention 
that whatever differential there was, was not willfull but it was, rather -- 
of course, that may be a matter of defense. 

MR. SMITHSON: That is my point, Your Honor. 

MR. AHERN: Of course, one of the instructions, one of the es- 
sential elements in all these cases, whether net worth or not, is there 
must be a substantial understatement of tax. 

THE COURT: I understand. That is the point Iam making. The 
point Iam making is that if it is the position of the defendant that, though 
there may have been a difference, but it wasn't substantial, then I think 
they would have a right to show, on corroboration, of the lack of willful- 
ness in the amount of tax that would be involved and what they claim is 
the differential. 

MR. SMITHSON: Yes, Your Honor, but the Government could, 
as to this, have brought in only one as to each year. Certainly, you 
wouldn't compute the tax on one item of unreported income. Particularly 
is that true -- 

THE COURT: I would say that you would have a right to ask him 

what the tax would be on what you claim the difference in the 


assets. 
* * ok * * 


THE COURT: Bear in mind you have introduced evidence yourself, 
Mr. Smithson, as to what the tax would be on your theory of the case. 

MR. SMITHSON: On the net worth. 

THE COURT: I understand, on the net worth. 

MR. SMITHSON: Your Honor, remember this, that on a net 
worth, all of these items, specific or otherwise, are taken into account 


on the net worth and they go in the overall growth. 
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THE COURT: I fully appreciate that fact, but this) is cross- 
examination. 
MR. SMITHSON: I agree with that. 
THE COURT: This is cross-examination. I cannot restrict them 
as long as, it seems to me, as long as you asked him to give what the 
tax would be under your theory, and they have a right to ask what the 
tax would be on the total of the specific items. 
MR. SMITHSON: But then you are changing the theory of the 
case, Your Honor, or permitting them to. 
THE COURT: I am not changing the theory of the case. 
MR. SMITHSON: You are permitting them to, I should say. 


THE COURT: No. 
* * * * * 


1382 THE COURT: But I have the feeling now that this is a matter of 
defense and not a matter of cross-examination. 
MR. AHERN: Except, Your Honor, he opened up on direct 


examination -- 

THE COURT: He opened up only the tax on the net; worth theory. 

* * * * * 

THE COURT: I do not think it is proper cross-examination at 
the present time because he has not gone into that, you see. 

MR. AHERN: Then, Your Honor, just so that I may -- 

THE COURT: The record may show that the Court will rule that 
you have a right to bring that out on defense. 

MR. AHERN: Yes. May the record show, Your Honor, that I 
would like to ask this question for the following years: I would like to 
ask this witness, using the defendant's base, for the year|1951, on total 
omitted items of $1, 478.34, what would be the tax on those items under 
the defendant's base. 

Then I would ask this witness, if I were allowed by the Court, to 
ask him, using the Government's base, as reflected in their net worth 
statement, what they contend is the true net income of the/defendant, what 
would be the tax on $1478. 34 in that particular scale on the tax chart. 
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And I would like to ask the question for each succeeding year, 
listing the total omitted items and relating the question to the defend- 
ant's tax base as reflected on his return as to his net income, and as to 
the net income which the Government contends in their net worth state- 
ment. 

THE COURT: Well, my ruling is that in view of the fact that on 
direct examination the tax was only gone into as far as the net worth 
theory, which the Government relies upon, and as to the tax the Govern- 
ment claims to be due under its evidence it claims to have presented 
here under that theory, that this is not proper cross-examination, but that 
I will rule that you have a right to produce testimony on the tax on these 


omitted items as a part of your defense. 
MR. AHERN: Yes. Your Honor, I would also like to make this 
1384 statement, that I would presume, then, by the argument that 


counsel has made, that he has precluded himself in the course of argu- 
ment from arguing the amounts of these omitted items. 
THE COURT: Oh, he can argue that in corroboration of willful- 


MR. SMITHSON: That is all. 

THE COURT: That is the theory of the Government, just the 
corroboration. He has precluded himself from having the jury find the 
defendant guilty ona specific item basis. 

He has precluded himself, definitely, on that. 

Of course, sometimes, as you know, Mr. Ahern, sometimes, 
as it was in the Beck case, the case was submitted to the jury on both 
the net worth and the omission of specific items. It was submitted on 
both theories in that case. 

MR. AHERN: I assume, of course, probably in that case the 
specific items far exceeded the gross income on his return. 

THE COURT: I am not so sure they were as numerous. It ex- 
ceeded in amount, undoubtedly, but I am just indicating that sometimes 
it happens they are submitted on both theories, you see. 

MR. LAUGHLIN: He stated his position. 
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THE COURT: At the outset. 

MR. LAUGHLIN: He cannot change. 

MR. SMITHSON: I do not think either counsel would ever accuse 
me of ever changing my position on that. 

THE COURT: He is confined to the net worth theory. Of course, 
these other items are introduced merely for the purpose|of corroboration 


as to willfulness. I can see.where it is a legitimate part of your defense 


to be offering testimony that this is the amount of the tax involved in these 
specific items, with the idea of showing that this was not willfull, that it 
was unintentional, mistake, and so forth. 
* * * 
[(In open court) J 

BY MR. AHERN: 

Q. Showing you Exhibits 47-B and 47-C for identification, those 
are two checks in the amount of $100 apiece, are they not? A. That is 
correct. 

Q. What is it, Miss or Mr. Uberman to Mr. Chaifetz? A. What 
was that? 

Q. Who is the maker of the check? A. Margaret|D. Uberman. 

Q. And you have charged, in your direct examination, that those 
items, those two items were omitted from the 1953 return, isn't that 
right? A. From his fee book, yes, and his return, which the return 
was prepared from the fee book. 

Q. All right. Now, is your answer, then, it was|omitted from 
his return? A. Yes. 

Q. Now, you interviewed Mrs. Uberman concerning these two 
checks, did you not? A. I believe it was Mr. Uberman that was questioned 

about them. 

Q. All right. And you found out from Mr. Uberman, or Mrs. 
Uberman, whoever was interviewed, that those two $100 checks were for 
expenses in connection with the bankruptcy proceeding, isn't that right ? 
A. No. 

Q. All right. Now, she did tell you there was a petition in bank- 
ruptcy filed, didn't she? A. We know there was a petition filed, yes. 
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Q. Well, did she tell you there was? Yes, or no? Did she tell 
you there was? A: AsI stated before, I think we interviewed Mr. Uber- 
man. 

Q. Well, did Mr. Uberman tell you there was a petition in bank- 
ruptcy? Yes, or no? A. That, I could not answer definitely, no. 

Q. Did you secure an affidavit from Mr. Uberman? A. Yes. 

Q. Now, with respect to the Uberman Bankruptcy case, did you 
go to the Clerk's office and check the fees and costs which were incident 
to that Uberman case? A. No. 

* * * * * 

Q. You knew, as a fact, did you not, that from Government's 
Exhibit 4 -- and from all the tax returns filed by the taxpayer- he never 
itemized court costs on his return, isn't that right? A. He itemized -- 

Q. Just yes, or no. 

MR. SMITHSON: Oh, no, I don't believe -- 

MR. AHERN: Your Honor, I believe I am entitled to a yes, or 
no, on these questions. 

THE COURT: Well, if he cannot answer it yes, or no, he can 
so state and give the reason why he cannot. 

BY MR. AHERN: 

Q. All right. Can you answer that yes, or no? Isn't it a fact -- 

let me rephrase the question so there will not be any doubt about it -- 


Isn't it a fact that on all his returns, except one entry, I believe in "55, 


where there was a reference to a case in the Supreme Court, but that 
on all his returns he did not itemize court costs? A. I could not 
answer that yes, or no. 
Q. You can look at the return, can't you? A. They could be in- 
cluded in different items here, such as petty cash at $50 per month. 
Q. Sir, I don't care what they could be included in. Iam asking 
you, does'the return reflect an entry labeling deductions for court 
costs? A. These different headings that he has on the return, you do not 
know what was in them. 
Q. Does the return have an entry labeled deductions for court 


299 


costs? A. It doesn't state specifically that there are court| costs item- 
ized. 
Q. When you say it doesn't state specifically, is there any langu- 
age on that return referring to court costs? A. "Court reporters and 
depositions, investigation expenses'"'-- 
Q. What entry are you reading from, sir? A. (Indicating) 
Q. That says, "Depositions and court reporters, " does it not? 
A. That is what I said. And I believe court reporters are part of court 
costs. 
Q. All right. Now, is there any entry there for court costs re- 
flecting filing fees and costs incident to the processing of litigation? 
A. It is not definitely set out like that. 
Q. All right. Now, let me ask you this, sir. Did you ask Mr. 
Chaifetz whether this $100 check, these two $100 checks -- see if you 
can answer my question yes, or no. I will rephrase it so it takes a yes 
or no. Did you ask him whether these two checks in the amount 
of $100 apiece were included as a deduction by him on his return? A. No. 
Q. And did you not find out, sir, as a fact, that the |filing fee alone 
in this case was $135? A. I did not, no. 
Q. You did check the docket, however, did you, in|this case? 
A. Yes. 
Q. AndI assume, when you checked the docket, you found the 
court file, isn't that right? A. Yes. 
Q. And after having found the court file, did you go jinto the 
Marshal's office or into the Clerk's office and say, "How much did it 
cost to file these petitions in bankruptcy"? A. As I previously stated, 


no. 


Q. Now, sir, if in fact Mr. Chaifetz recieved the two checks 
that you have before you in the amount of $200 and he expended in excess 
of $200 in expenses, which he did not itemize on his return, there would 
be no taxable incometo him, would there? A. There wouldjbe no taxable 


income, no. 
* 
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1391 Q. Let me ask you this, sir. Did you read through this file, 
this file in the Uberman case, bankruptcy 6-53? I mean, did you digest 
all the papers in the file? A. No. 

Q. Well, of course, you wanted to find, with respect to these 
two items that you say Mr. Chaifetz left out of his return, if in fact he 
received no taxable income, you would want to find that out, wouldn't 
you? A. Yes. 

Q. You would want to find both the good and the bad for the tax- 
payer, wouldn't you? A. That is correct. 

Q. And you wouldn't just try to accentuate what you could get 
against the taxpayer, you would try to find things that would be in his 
favor, wouldn't you? A. That is correct. 

* * * * * 

Q. Did you, with respect to this case and the $200 item? A. That 
is a hard question to answer because it -- we could not tell if there was 
anything in his favor or not. 

Q. Well, let me ask you this, sir. You have been around Court- 
houses and you know what a payment of a fee is to a court reporter, don't 
you, like our court reporter here that is typing out the transcript? You 
know what that is, don't you? A. Yes. 

Q. And you know, when you file a lawsuit, whether it is a civil 
case or bankruptcy case, where it is more expensive, that you have got 
to pay a fee to the Clerk before that paper gets filed, isn't that right ? 

MR. SMITHSON: I object to that question. I do not know, asa 
member of this Bar, whether or not that is. That presupposes whether 
there is any expense. 

THE COURT: Well, he is asking. He may answer it. 

THE WITNESS: I do not know. 

BY MR. AHERN: 

Q. In other words, you do not know to file a lawsuit you have got 

to pay a fee to the Clerk? You do not know that today? A. No. 


1393 Q. Well, let me ask you this: In the course of this investigation 
you were interested in finding any valid deductions that Mr.Chaifetz was 
entitled to, weren't you? A. Yes. 
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Q. And it never occurred to you to find out whether, when he 
filed a lawsuit, whether there was costs incident to filing the lawsuit ? 
A. The defendant was asked for all his receipts for expenses. He showed 
no receipts. Therefore, we could not tell what was claimed on the return 
as expenses and we could not show any additional expenses because we 
did not know what he had claimed. 
Q. Now will you answer my question, Mr. Witness? 
MR. SMITHSON: I believe that the question is perfectly respon- 
sive. I object to that, Your Honor. 
MR. AHERN: All right. 
BY MR. AHERN: 
Q. Iwill rephrase the question, Mr. Witness, very clearly. 
Now, did it ever occur to you to check in the Clerk's office to find out 
whether it costs any money to file a lawsuit? A. No. 
Q. Because you didn't want to find out anything favorable to this 
taxpayer, isn't that right ? 
* * * * * 

1394 Q. Now, with respect to this Uberman Bankruptcy case, if you 
had looked through the file, sir, you would have seen, would you not, 
that the cost of filing the petitions was over $200, or $200 to cover the 
costs of filing the three petitions ? 

Have you ever seen this before (indicating)? A. No, I did not 
read over that, no. 

Q. Well, let me ask you this: When you interviewed Mr. Uber- 
man, did you ask Mr. Uberman, or Mrs. Uberman, whether, in fact, 
this two hundred that was paid was paid to cover the costs in connection 
with this bankruptcy case? A. They were asked the attorney fees that 
they paid, and they so stated that these were attorney fees. 

Q. Now I will repeat my question. Did you ask the Ubermans 


whether they paid Mr. Chaifetz anything to cover costs? A. No. 
* * * * * 


Q. Now, did it ever occur to you -- because, of course, that 
would reflect on his income, isn't that right, whatever was paid to him? 
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Isn't that right?! A. In a net worth case you are not interested in these 
deductions and income. The only reason you get those specific items 
is for substantiation of willfulness. 

Q. Well now, you were interested in his deductions, though, weren't 

you, what he took? A. He was asked to give us the bills and receipts 
of what composed his deductions of approximately $11, 500 in the year '53. 
He showed us no receipts or anything. We did not know what was included 
in them. 

Q. All right. Now I will ask you to look at Defendant's No. 19 
for identification and I will ask you, did you ever go, or did it ever occur 
to you to go into the Clerk's office with the Uberman case number and 
say, "Mr. Clerk, how much did Mr. Chaifetz have 'to pay to file these 
three petitions in bankruptcy"? A. No. 

Q. And is this the first time, today, that you have ascertained 
that it cost $135\to file the petition -- the three petitions, alone, in the 
bankruptcy proceedings? Is this new to you today?) A. Yes. I did not 
know that he had paid a fee for those proceedings. 

Q. You mean you felt he had a free ride on the bankruptcy, is 
that it, that they allowed him to file them for nothing? Was that your 
impression? A. |I did not know whether they allowed them or not. 

Q. So, you just didn't bother to check, is that right? A. AsI 
have stated, his|deductions, he was asked for receipts for his deductions. 
They were not shown. We do not know what was claimed in deductions. 
Therefore, we could not tell if this $135 had been claimed or not. 

1397 Q. My question is, you had the Uberman case number before you 
and you did not bother to check to find out what valid deductions he had 
from that $200 that you say is omitted, isn't that right ? 

THE COURT: I think he has indicated, counsel -- 

MR. SMITHSON: Wholly repetitious. 

MR. AHERN: All right. 


* * 


BY MR. AHERN: 


Q. Let me ask you, sir, in running down specific items, do 
you have any figure that is sort of deminimus? In other words, you 
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report -- like, Government's No. 45-E is $5. Do you haye any limit? 
In other words, you go down to $2.50, do you discount that? How far 
down do you go to try to compute the income of the taxpayer ? 
MR. SMITHSON: Argumentative for a close to the jury, Your 
Honor. That is improper examination. 
THE COURT: He may answer. 
THE WITNESS: This fee in toto was $125, I believe. 
BY MR. AHERN: 
Q. And -- A. And this made up part of the toto fee. 
Q. And what case was that in, sir? A. It was a case of Berry 
vs. Berry. 
Q. Now, with respect to the case of Berry vs. Berry, you found 
an entry, did you not, in the defendant's fee book with respect to the name 
Berry? A. I do not have that fee book in front of me. 
Q. Pardon? A. I do not have that fee book here. I would have to 


check it. 


* * * 


(At the Bench) 
THE COURT: I thought about this matter further |during the re- 
cess, about this matter of whether I should permit counsel to examine 
on the tax for these items. 
I think I had better permit that on the basis that they have the 
right, I think, to bring that out on the theory of disputing the Govern- 
ment's position of willfullness in this case. 
Despite the fact that you are operating under the net worth 
theory willfullness is one of the essential elements of it and, naturally, 
they are going to take the position that your net worth theory isn't ac- 
curate or substantial, which they have a right to do, and|I think I had bet- 
ter permit them. 


* * * * * 


1402 MR. SMITHSON: Then at the appropriate time the Court will 


instruct the jury, of course, that these items are not offered for the 
purpose of showing total income unreported as shown; that these are only 
specific items only offered under the theory of willfullness? 
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THE COURT: That is your purpose? 
MR. AHERN: Yes. 
* * * * * 
1403 THE COURT: -- andI am getting concerned about the length of 


time here. Naturally, I try to conserve as much time as possible. 


* * * 
(End of Bench Conference) 


[By Mr. Ahern:] 

Q. Inthe amount of $100 or is the total deposit $130 on February 
the 13th, 19537 

MR. SMITHSON: Counsel, you said "January" first. 

1405 MR. AHERN: Oh, didI? Well, Iam mistaken. I am sorry. 
February. 
THE WITNESS: It would appear $130 total. 
BY MR. AHERN: 

Q. Now, did you ascertain from that amount of $130 that $100 of 
it was one of these checks we have been questioning you about, one of 
these Uberman checks for $100? You recall the two Uberman checks? 
A. Yes. 

Q. During -- did your breakdown or did you ascertain that one 
of those checks that you claim was omitted from his income was part of 
this $130 deposit! in his account? A. I believe this would be one of the 
checks that -- I believe this would be one of them, yes. 

Q. All right. And then, sir, directing your attention to, oh, to 
January -- you are right, Mr. Smithson, I misread -- to January the 
29th, 1953, do you find a deposit on January the 29th, 1953, in the total 
sum of $2, 408.67? A. Yes, I believe that would be it was a deposit. 

MR. AHERN: Mr. Flannery, may I have the check, the Deming 
check in the amount of $500 and a first trust instrument in the amount -- 
from the District Title Company in the amount of $1, 908.67? Do you 
have those exhibit numbers? 

MR. SMITHSON: The exhibits are 48-A, B, andC. 

$1, 908 includes also an interest item. 

MR. AHERN: Yes. That is correct. 
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BY MR. AHERN: 

Q. Showing you, sir, Government's 48 -- that is C, isn't it? 
A. Yes. 

Q. 48-C, that is the check for $500 to Mr. Chaifetz. That is 
the Deming fee, is it not? A. Yes. 

Q. That is one of the fees that you say was omitted from his re- 
turn? A. Yes, it was omitted from his return and his fee book. 

Q. All right. Now, sir, did you ascertain that Government's 
Exhibit No. 48, this check in the amount of $500, was part of this de- 
posit that I just read off to you? A. Yes. 

Q. And now, sir, I will show you Government's 48-B, which is 
$1, 908.67, and there is an interest factor in there which you claim was 
omitted. Isn't that right? A. Yes. 

Q. And what was it? What was the amount of that interest, do you 
recall? A. (There was no audible response. ) 

Q. $26-and something? A. $26.35. 

MR. SMITHSON: $26. 35. 

BY MR. AHERN: 

Q. $26.35. And that is included inthis total amount here of the 
$1,908.67. Isn't that right? A. Yes. 

Q. And that also was part of this total deposit that I have just 
mentioned to you that is recorded in his bank deposits. Right? A. Yes. 

Q. And it was so -- and was so entered on his check stubs. Isn't 
that right? A. Yes, but not in his fee book which he used to prepare his 


return. 


Q. Yes. And my question to you, sir: It was entered in his check 


stubs though, wasn't it? A. Yes. 
Q. And now, directing your attention to 2/4/53, |January -- 
February 4th, 1953, you have a total deposit there of $125? A. That 
is correct. 
Q. And -- 
MR. SMITHSON: What date are you talking about now? 
MR. AHERN: February the 4th, 1953. 
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1408 BY MR. AHERN: 

Q. Now, may I have the Berry check in the amount of $25 in 
February of 19537 Let me ask you this: Were you able to get a break- 
down as to -- strike that. 

This entry on February the 4th, 1953, with the entry "Berry 
fee", was recorded in his check stubs, were they not? A. But not his 
fee book, no. 

Q. Yes, but recorded in his check stubs, weren't they, sir? A. 
Yes. 

Q.. And it was from there that you got the name Berry. Isn't 
that right? A. It may have been there or the court files. I don't know 
which we got it from. 

Q. Now, this is the $25 item which makes up the Berry fee. Is 
that one of the omitted Berry fees that you testified to? A. I would 
have to see -- 

MR. AHERN: Do you recall the number, Mr. Smithson? 

THE WITNESS: It would be -- 

MR, SMITHSON: There were several but I don't think the date 
you picked, counsel, -- that is the reason I am looking at it. 

It is Exhibit 45-A through F. 

* * * 
BY MR. AHERN: 

Q. I show you, Mr. Hein, Government's -- it is 45-B, isn't it? 
45-B -- A. Yes. 

Q. -- in evidence? That purports to be a money order in the 
amount of $25, does it not? A. That is correct. 

Q. And I believe it is stamped February the 2nd, 1953? A. Yes. 

Q. And did you ascertain, Mr. Hein, whether this -- on, now, 
this deposit that I have mentioned to you, February 4th, 1953, you got 
the entry "Berry fee" out of the defendant's check stubs. Isn't that 
right? A. It was in the check stub but not the fee book. 

Q. Now, incidentally, with respect to the Liberty National Bank, 
which is now the National Bank of Washington, -- before I continue on, I 
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assume that you have had occasion to go into that bank on many occasions, 
have you not? A. Yes. 
Q. And you recall I asked you certain questions the other day 
about the policy of the various banks on recording and photostating and 
so forth? Do you know now, as of now, what the policy is|in the National 
Bank of Washington with respect to photostating? A. Let's see: 
No, I don't. 
Q. Well, let me ask you this: Isn't it a fact that the National Bank 
of Washington photostats all bank deposits, all checks, both local and out 
of town checks? 
MR. SMITHSON: We are not concerned with the National Bank of 
Washington. We were concerned with the Liberty -- 
THE COURT: Counsel, he said he doesn't know. 
MR. AHERN: All right. Well, of course, the Liberty National, 
your Honor, is the National Bank of Washington. 
MR. SMITHSON: Now. 
BY MR. AHERN: 
Q. Now, sir, I direct your attention to 9/2/53, do|you find -- 
on 9/2/53 you have a deposit of $300, do you not? A. Yes. 
Q. And $250 of that was made up of a check from a Mr. Lewis. 


Isn't that right? A. That is correct. 
* * * * * 


Q. ... Do you recall that? Well, you weren't in the room but 


do you recall that there is an alleged omitted item of income from a 
Mr. Lewis -- A. Yes. 
Q. -- in the amount of $250? A. Yes. 
Q. And I will ask you, sir: With respect to that fee on the de- 
fendant’s check stubs as of September 2nd, 1953, showing a deposit of 
$300, there was an entry of $250, "Mr. Lewis". Isn't that right? A. 
Yes. 
Q. Now, sir, I will direct your attention to 9-17-53. There is 
a deposit -- there is a deposit there, is there not, of $296.90? A. Yes. 
1412 Q. And you ascertained that from an analysis of that particular 
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deposit, that of that $296.90, $148. 45 was income to the defendant. Isn't 
that right? A. That is correct. 

Q. And that was an item involving Skinner vs. The Reserve 
Life Insurance or something. Isn't that right? A. Yes. 

Q. And you alleged that that item of income was omitted from 
the defendant's return. Isn't that right? A. It was because it was not on 
the fee book. 

Q. All right. Now, I will ask you, sir: It was a fact, was it not, 
that as of that date, September the 17th, there was an entry in the de- 
fendant's stub book showing a deposit of $296.90 with the notation "Skin- 
ner vs. Reserve Life’? A. Yes. 

Q. Now, sir, with respect to the year 1953 -- may I have the 
1953 tax return? ‘What were the gross deposits -- strike that. 

What was the gross income reflected on the 1953 tax return? 

A. $12, 144. 64. 

Q. $12,144.64. Is that right? A. That is correct. 

Q. Now, with respect to the spread that you made on Government's 
20 for identification, -- let's get at it this way, sir: 

First, sir, what were the total deposits in the Liberty National 
Bank in the year 1953? A. $39, 804.11. 

Q. All right. Now, of those total deposits, sir, you spread them 


out according to whether they were, oh, fees, FH, trustee, exchange, 


capital, so forth, of the total deposits that you analyzed and assigned to 
fees, what were the total deposits of fees for the calendar year 1953? 
A. I do not have that total for this year. 

Q. You don't have a total? A. No. ; 

Q. Well, do you have a total on any other paper? A. No. 

Q. Well, ! could you do that for us hurriedly or would you 
want to do it on the recess? Will it take you long to do it? A. Well, 
some of these have been discovered were fees were not put under "fee." 
In other words, now, here is that $500 Uberman check. It is in the 
unidentified here. 

Q. Allright. Let me ask you this, sir: Could you on the recess, 
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sir, -- would you on the recess assemble for the year 1953 your sheet 


and whatever adjustments you make, you make them, and would you on 


the recess be able to add up and give us the total number of fees de- 
posited in this account ? 
MR. SMITHSON: I don't believe that that would be/at all possible, 
your Honor. If you take the idea as to when this spread was made and 
as the witness has identified -- 
THE COURT: Well, if he says it is not possible he may say so. 
THE WITNESS: I don't believe it would be possible to do it all 
during the lunch recess, sir. 
BY MR. AHERN: 
Q. Well, can I ask you this, sir: For the years 1952 and -1 you 
added up the total fees for the year, didn't you, that you were able to 
ascertain on your spread? A. For the year '51, I did. I don't know 
about '52. 
Q. And is there any reason why you didn't add it up -- A. It 
would not -- when I did '51 I didn't know whether I was going to do 
bank deposits, specific items, or net worth. 
Q. Oh, so that is why you did it in'51. Is that it? A. Later on 
when it was determined that net worth would be the more -- clearly 
reflect defendant's income then we -- I used the net worth and didn't 
add up the rest of the years. 
Q. But that is why you did 1951 because at that time you were 
going to try to make it a bank deposit case. Is that it? A. I didn't know 
at that time what I was going to make it. 
Q. All right. Now, let me ask you this, sir: Isn't it a fact that 
for the year 1953 his total fees were, as deposited in the bank, were 
$14, 642.16? 
MR. SMITHSON: The witness has testified he hasn't done it 
and it would be impossible even to do it in the recess, so! how could he 
speculate as to what it was. 
BY MR. AHERN: 
Q. Well, have you made an approximation of it? 
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MR. SMITHSON: I object to an approximation. 
THE COURT: Sustained. 
BY MR. AHERN: 

Q. Now, Mr. Witness, with respect to the year 1954 -- May I 
have the 1954 tax return? 

I will ask you, sir, to look at the 1954 return and tell me what 
was the gross income reported for the year 19547 A. $14, 425 -- 
$14, 425. 49. 

Q. And I will ask you to look at your transcription of his fee book 
and add up and what total did you get from his 1954 fee book? A. $14, 425. 49, 
the same as the return. 

Q. Were they the same to the penny, sir? A. Yes. 

Q. $14, 425. 49, is that right? A. Yes. 

Q. Now, with respect to the year 19541 assume you adopted the 
same procedure as you have testified in prior years and that you came 


down to the court house and went through all the court files for the year 


1954. Isn’t that right? A. Yes. 
* * * * * 


Q. ... Now, I will show you, sir, Government's 49-A which 

has been received in evidence. Is that right? A. Yes. 
1417 Q. Now, it is a check in the amount of $200. Right? A. That 

is correct. 

Q. That you claim was omitted from his return. Isn't that right? 
A. Yes. 

Q. All right. Now, sir, you will notice the date on that is August 
of 1954, the check was written. Isn't that right? 

* * * * bd 

Q. You will notice that this was dated in August of 1954. Isn't 
that right? A. That is correct. oe 

Q. Now, let me ask you, sir: In connection with that case - that 
is the Aldridge case, isn't it - what is the maker of that check? A. C. 

W. Aldridge. 
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Q. Andtell me, sir: From your investigation was that a will 
case? A. It was an estate case. 
Q. Yes. Well, now, can youtell me, sir, do youjrecall -- this 
was in August of 1954 -- do you recall sometime there was occasion that 
you were up in Mr. Chaifetz' office during the course of a/deposition 
that was being taken? A. Yes. 
Q. And when was that that you were up there? A. It would have 
been around December, I believe. 
Q. Of what year? A. '54. It could have been earlier. I don't know 
just what the -- 
Q. And I think a Mr. Halper was up there, was he not? A. I don't 
know. I wasn't introduced to any of them. I don't know any of them by 
name or -- 
Q. Well, let me ask you this: You were up there, of course, on 
official business, in the processing of Mr. Chaifetz' tax return. Right? 
A. Yes. 
Q. And he was taking a deposition, was he not, in this very Aldridge 
case? Isn't that right? A. I don't know what case he was taking a deposi- 
tion in, no. 
1419 Q. Well, let me ask you this: Did you ascertain later that Mr. 
Halper was in the Aldridge case? I mean, on the other side? A. Yes, 
I know Mr. Halper was in the case. 
Q. And do you recall that during the course of the deposition or 
after the deposition that Mr. Chaifetz discussed this case with you and you 
had a discussion about the case in -- well, in October of 1954, whenever 
it was that you were up in his office? A. We did not have any discussion 
on this case, no. 
Q. Well, did Mr. Chaifetz ever explain to you any of the circum- 
stances about the case, how he had filed the caveat to the will and be- 
cause the will was not properly executed and that ultimately there was a 
settlement in the case? A. No, he did not. 


* * * * * 


Q. In other words, my question to you that Mr. Chaifetz discussed 
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the Aldridge case and some of its factors, that is all new; that never 
happened? A. No, it did not. 

Q. All right. Now, with respect to this -- now, this was an item 
in 1954 that you allege was omitted. Right? A. That is correct. 

* * * oe * 

Q. ... Now, with respect to 1954 you also allege, do you not, a 
$200 check of Marvin's Credit that was omitted. Isn't that right? A. 
That is correct, yes. 

Q. And do you recall the time of the year that Marvin's check was 
issued in? A. December. 

Q. That was a Christmas bonus, was it not? A. Yes. 

Q. Now, let me ask you this, sir: When you went through the 
records of Marvin's Credit you got a list of all the checks that Marvin's 
had given to Mr.!|Chaifetz because he was their main client. Isn't that 
right? A. Yes. 

Q. And those checks were monthly checks, weren't they, as a 
rule? A. That is correct. 

Q. And I believe you testified on direct examination that it varied 
from $400 a month, I think, and then it went to $300 and for a time it 
was $100 a month. A. I don't know which was first. 

Q. No, but it varied from month to month? A. Yes. 

Q. Well, \let's take this, sir: For over the five year period we 
are dealing with, five years here from1951 through 1955, twelve months 
in a year. Right? A. Yes. 

Q. So over a five year period you got sixty months. Right? A. 
Yes. 


Q. And over this sixty month analysis that you made the only 
Marvin's check that you came up with that was omitted was this Christ- 
mas bonus that came in the end of December. Is that right? A. That is 
correct. 
1422 Q. And that is Government's 52. That was received in evidence. 
Isn't that right? A. That is correct. 
Q. And did you ever ask the defendant about any explanation as 
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to how that check was omitted, how after listing fifty-nine checks he 
would omit one check? A. I don't believe he was asked |about this 

Specific one, no. 

Q. Well, tell me, Mr. Hein: Wouldn't that be the natural thing 

for you to do, to inquire of the taxpayer and try to get an explanation as 
to why he would enter fifty-nine entries and omit one entry of $200? A. 
Since this is a net worth what I was interested in was net worth items 

rather than specific items which only go to willfullness. 


Q. Well, wouldn't you want an explanation to determine whether 


this was willfull or not? Wouldn't you want the taxpayer's explanation 


of that exhibit? A. That would -- willfullness leads to the special agent's 
1423 duties. 
Q. Well, of course, you were interested in working with the spe- 
cial agent in doing justice, weren't you, Mr. Hein? A.) Yes. 
* * * * * 
Q. You didn't ask about this item, did you? 
THE COURT: He said no, counsel. 
BY MR. AHERN: 
Q. Now, you also allege, do you not, sir, a $50 omission arising 
1424 out of this Alberts’ transaction in 1954? A. Yes. 
Q. In other words, a check in the amount of $450 to Mr. Chaifetz 
and I believe your testimony is that $400 was reported in his fee book. 
Is that correct? A. That is correct. 
Q. Now, let me ask you this, sir: Of course, you did ascertain 
in a prior transaction, prior transactions that Mr. Alberts had received 
commissions of $50 or $75 in various real estate transactions. Isn't 
that right? A. In one transaction Mr. Alberts, I believe, got a $50 fee. 
Q. From Mr. Chaifetz? A. Yes. $50 or $25. 
Q. Right. Now, and inthis case, of course, the taxpayer told 
you that $50 had gone to Mr. Alberts, didn't he? A. No, he did not. 
Q. Well, let me ask you this: When you went to|Mr. Alberts 
Mr. Alberts had not reported the $50 or had no notation in his record 
of getting $50 out of this $450 item of which Mr. Chaifetz reported $400. 
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Isn't that right? A. We did not check his records. 
1425 Q. You didn’t check his records? A. No. We had no need to. 

Q. Well, ‘let me ask you this: When you went to Mr. Alberts 
you frightened Mr. Alberts, didn't you? Mr. Alberts was frightened when 
you both arrived on the scene? 

MR. SMITHSON: Mr. Alberts is subject to the examination I -- 

THE COURT: Sustain the objection. 

BY MR. AHERN: 

Q. Now, let me ask you this, sir: What is the sum total of omitted 
items for the year 1954 that you claim were omitted? A. I do not have that 
total. 

Q. Well, is there some sheet or work sheet paper between you and 
Mr. Smithson that will tell you that? A. I don't know if Mr. Smithson has 
one or not. I do not. 

Q. You don't know whether Mr. Smithson has a list of the omitted 


items for each year, Mr. Hein? 


THE COURT: Well, weren't these items to be had during the re- 


cess according to our discussion? 
MR. AHERN: All right. You want me to do that for one year's -- 
1426 MR. SMITHSON: I have the list, your Honor, but whether or not I 
have them totaled this witness can't speculate. 
* * * 
BY MR. AHERN: 
Q. Now, sir, I would like you to pick up the fee book for 1954 or 
your transcription of the fee book, -- A. Yes. 
Q. -- is that more proper? Now, on 2/5/54 there is an entry, 
is there not, of $15 from a Mr. Handeli. Is that right? A. Yes. 
Q. That was cash, wasn't it? A. It is marked cash, yes. 
Q. On 3/12/54 there is an entry of $7 cash from a Mr. Gauss. 
Isn't that right? A. Yes. 
Q. On 3/15/54 there is an entry in his fee book of $20 from an 
Elizabeth Salter. Isn't that right? A. Yes. 
1427 Q. On 4/1/54 there is an entry of $25 cash from a Betty Siegel, 
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isn't there? A. Yes. 

Q. On 4/29/54 there is an entry of $50 cash from a Mr. Schanker, 
isn't there? 

MR. SMITHSON: May I have that name again? Is that Schanker? 

MR. AHERN: Well, I can't -- it looks like -- well, it is S-c-h-a- 
n-k-e-r, Mr. Smithson, I think. 

BY MR. AHERN: 

Q. Is there an entry there? How do you pronounce it? A. I have 
S-c-h-a-n-d-l-e. 

Q. Any way, for $50? A. Yes. 

Q. Is there an entry on 6/17/54 of $500 from a Nathan Siegel in 
cash? A. It is just marked "fee". I don't know if it is cash or a check. 

Q. Well, now let me ask you, sir: We will stop +- no, let me 
continue on and then I will ask the question. 

On 7/21/54 there is an entry of $10 cash from a Nevros? A. Yes. 

Q. On 7/27/54 there is a $10 cash item from a Mr. Nevros? 

A. It is not marked whether it was cash or what it was. 

Q. On 8/13/54 is there an entry of $25 cash from Hammond? 

MR. SMITHSON: May it please the Court, we are still just report- 
ing things that the defendant has received full credit for. 

We still don't -- 

THE COURT: This is in evidence, counsel. 

MR. AHERN: Well, your Honor, I am specifying cash. 

THE COURT: I don't know the purpose of going through each one 
of these items and taking the time to do that. 

MR. AHERN: Well, I can state my purpose, your Honor. My 


purpose -- I am just reading cash entries. I am trying to show that this 


taxpayer not only reported checks but he made a number|of cash entries. 
THE COURT: Well, that is admitted. 
MR. AHERN: All right. 
BY MR. AHERN: 
Q. Let me -- A. That last one you gave me was marked "money 


order". 
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Q. Let me ask you this, Mr. Hein: Take on this one item here 
of a $500 cash payment from a Nathan Siegel, did you go to Mr. Siegel, 
contact Mr. Siegel? A. Yes, Mr. Siegel was contacted. 

1429 Q. And did you ask him whether he paid $500 cash? A. Yes. 

Q. And did you -- A. We asked him if he paid -- what he paid the 
defendant. 

Q. And he told you $500. Right? A. Yes. He hada receipt. 

Q. Let me ask you this, Mr. Hein: Pardon me. Did I cut you off? 
A. He had a receipt for it. 

Q. And I assume you got a photostat of that, too, didn't you? A. 

I don't believe we did, no. 

Q. Let me ask you this, Mr. Hein: Did you or did you not check 
out every cash entry that was put in the defendant's fee book for the year 
1954? A. No. 

* * * * * 
1430 Q. Did you make a sum total of all the cash that was reported by 
the taxpayer on his 1954 return? A. No. 

Q. You didn’t even bother to go through the addition. Is that right ? 


* ae bd * * 


Q. Incidentally, Mr. Taxpayer, in preparing these gross receipts 


as I have asked you in each year, as I just asked you there --nowI am 
addressing myself, back-tracking for a second -- do you recall when 
you were on the stand on direct examination by Mr. Smithson he showed 
you Government's Exhibit 4 which, I believe, would be the 1953 tax return? 
A. That is correct. 

Q. And then he showed you the fee transcript from the defendant's 
fee book. Do you recall that? A. Yes. 

Q. And he asked you this question: Comparing that, sir, with 
Government 4 which is the tax return of the defendant for the year '53, did 

1432 you make jany comparison between the fee book and the tax return 

to determine whether or not there was any discrepancy? And the answer 
was: Yes, I did. 
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And he then says: Was there any noted? And you said: Answer: 
I believe this year there is $100 difference. Just a moment. This 
year there is $100 difference. 
Now, you didn't tell the Court nor the jury that the $100 differ- 
ence was against the taxpayer, did you? A. At this time I don't know 
whether it is or not. I don't have the -- 
Q. Let me see the '53 then. The '53 return shows $12, 144. 64, 
doesn't it? A. Yes. It was -- 
Q. And your fee -- his fee book showed how much? A. $12, 044. 64. 
Q. So he made a mistake of $100 against ioe on his gross. 
Isn't that right? A. Yes, which would increase our additional income in 
this case by $100. 
1433 Q. Allright. A. If he had done it correctly. 
Q. All right, sir, but the fact is he did make a mistake against 
himself in the return, didn't he? A. Yes. 


Q. And by the way, now, when you were making this investigation, 


talking now about '53, '54, and '55, of course, you as a Revenue Agent 
distinguished or you are told, are you not, to distinguish between care- 


lessness, neglect, gross neglect, and a willfull false return that would 


justify a civil fraud penalty or even possibly a criminal case. Isn't that 
right? A. Yes. 

Q. And now, let me ask you this, sir: Did you,) when you made 
up your report, did you list all the errors that the apa made against 
himself? Just yes or no. Did you or didn't you? A. In my report neither 
the errors for the Government or against the Government were listed. 

Q. In other words, you were not interested in setting out a pat- 
tern for your superior or anyone else to See as to any errors or care- 
lessness on the part of the taxpayer which would negate any element of 
willfullness. Isn't that right? A. AsI stated, neither one was listed. 

1434 Q. And now. let me ask you this, too, sir: When we come to the 
‘55 return, and we will be there in a moment: When you were visiting 
the taxpayer in '54 you also found out in connection with his profession 
as a lawyer you found out he was a diabetic, didn't you)? 
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MR. SMITHSON: I don't believe that that has anything to do with 
the direct examination. 

THE COURT: It is not proper cross-examination. 

* * * * * 

1435 MR. AHERN: Yes. CanI make this point: Would it not be proper 
cross-examination to bring out in attacking the good faith of this agent's 
computations that he did not put down or made no notation of an element 
such as the defendant being in a sick and diabetic condition; that he made 
no entries on his report for his superiors to review; to show that he was 
not interested? 

THE COURT: I don't think it was the responsibility of this agent 
to diagnose the physical condition of the defendant. 

It was only his responsibility, as I see it, to report the facts as 
he had them before him on the basis of his financial transactions. I don't 
think it was his responsibility on that feature. So -- 

MR. AHERN: All right. 

THE COURT: -- I don't think it is proper cross-examination. 

* * * * * 

1442 Q. Well,| we went over that. But anyway when Mr. Chaifetz filed 
his '55 return in January of 1956 he at that time had had contact with you 
for, well, almost two years, hadn't he? A. Yes. 

Q. And as a matter of fact, when he filed that return in January 
of '56 the investigation had reached the point that as of May of '55 you 
had even requested a special agent. Right? A. That is correct. 

Q. So all those factors were before Mr. Chaifetz when he filed 

this '55 return. Isn't that right? A. Yes. 

Q. And as a matter of fact when he filed his return in January of 
1956 -- by the way, had an attorney -- had an attorney at any time come 
in -- had Mr. Chaifetz gotten represented by January of '56 when this 


return was filed? A. (There was no audible response. )} 

Q. Or aniaccountant? A. He hadaC.P.A. by the name of Silbert 
and aC.P.A. and attorney by the name of Sam Cohen. I don't know just 
when they -- 
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Q. Well, what year did they get in, if you recall? A. I believe 
Silbert was in at the end of '54. If Iam not mistaken, the end of '54 or -- 

Q. Or early '55? A. Somewhere in there, I believe. 

Q. But in any event, Mr. Hein, you do recall that the situation 
had reached the point with respect to the defendant's records that he had 
put it in the hands of a C. P.A. some year before this return was filed. 
Isn't that right? A. Yes. 


* * 


1449 


* * * 
(At the Bench) 
1450 MR. SMITHSON: McIntyre. 


Your Honor, this is what is known as a supplemental agent's 
report. This defendant went, as you know, up to Philadelphia, the Re- 
gional Council. He was interviewed and certain questions were asked of 
this special agent, in which he answers them, and this|is what is known 
as his answer. It is dated October 11, 1957, to the District Director, 
and it is signed and it is listed Supplemental, and regards the subject 


Abraham Chaifetz. 
* 


* * Me ae 
JOHN HEIN -- Cross (Continued) 
1461 [By Mr. Ahern:] 


Q. Allright. And in determining the use of the net worth ap- 
proach it is absolutely essential, is it not, in order to make the figures 
which flow from the base year mean anything, that you/list all the assets 


that the given taxpayer has in the base year and all the/liabilities, so 
that you get a true, what we call, starting point, isn't that right? A. Yes. 
Q. Now, looking at Government's No. 66, the first page, under 
1462 the year 1950, you start with the Liberty National Bank, you start 
listing the defendant's assets, do you not? A. Yes. 
Q. Because the purpose is to get all the assets that the taxpayer 
had in the year 1950, isn't that right? A. That is correct. 
Q. Now, the balance in the Liberty National Bank, which you have 
reflected there, I assume that originally the fact that the defendant had 
assets in the Liberty National Bank was evident from his own records, 
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is that right, from the check stubs? A. Yes. 
Q. So you established, from those check stubs, the existence of 
the assets in the Liberty National Bank, right? A. Yes. 
a * * * * 
Q. Well now, let me ask you this, sir: In computing the start- 
ing point, the starting point in this case, when you got through adding all 


your assets, you came to a total net worth, or total assets of 68, 000 -- 


turning to page 3 -- I will go through the assets one by one, but for the 
moment I want to pass. 

You came up with total assets of $68, 347.36, isn't that right ? 

A. That is correct. 

1464 Q. So that gave you the total assets. And then the next step was 
to get the total liabilities, isn't that right? A. Yes. 

* * * * * 

1465 Q. And, so, if we might put a star next to $61, 018.52, that, at 
least, in your opinion, Mr. Hein, is the starting point in this so-called 
net worth prosecution, isn't that right? A. Yes. 

* * * * * 

1466 Q. Now, of course -- first of all, let me ask you this, Mr. Hein. 
Let me ask you now, are you able to say that you included all the assets 
of the taxpayer on the base year, December 31, 1950, in your chart, 
Government's No, 66 that has been received in evidence? A. All the 
assets that were found and all the liabilities were included in the chart. 

Q. Well, my question to you is: Have you included all the assets? 

MR. SMITHSON: The witness has answered the question. 

THE COURT: I think he has answered the question, counsel. 

1467 * * * * * 

Q. Now, Mr. Hein, going to the fourth page of your chart, again -- 
and we are just comparing '50 and '51 -- you, therefore, conclude, do 
you not, by using |the net worth, that if you have established all the assets 
of the taxpayer as of December 31, 1950, all his liabilities, and have 
subtracted them and have come out with the figure 61, 018.52, and he has 
a net worth the following year of 76,530.19, that the difference, after you 
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make certain adjustments for non-deductible expenses, equals the cor- 
rected net income, isn't that right? A. Without living expenses, yes. 

Q. Without living expenses. A. Yes. 

Q. All right. Now, of course, if, in the starting point or if in 
the base year you had omitted 20, 25 or 30 thousand dollars of the tax- 
payer's assets and he expended them in '51, '2, '3 and '4, then that in- 
crease in net worth would not be necessarily attributable] to taxable in- 
come, would it? A. No. 

* * * * * 

Q. And if you had omitted assets, that increment from $61, 018.52 
to $76, 530.19 could be an increment which was attributed to the expendi- 
ture of accumulated assets which were not covered in your base period, 


isn't that right? A. Yes. 
* * * * * 


Q. Well, would they be included? In other words, if Mr. Chai- 
fetz received certain funds which resulted from ice and which were 


non-taxable and found their way into the Liberty Nationa] Bank and were 
in the Liberty National Bank as of December 30, 1950 or '51, '2, '3 and 
'4, as the case may be, did you subtract those adjustments from the bal- 
ance at the end of the year? A. You would not make the adjustment on 
this balance for that, no. 
Q. Where would you make the adjustment? A. That would be a 
below-the-line adjustment. 
Q. Well now, let me ask you this. Did you make any, in this 
case, below-the-line adjustments for any deposits in these banks of 
non-taxable income, such as payments on disability? A, They were 
taken into account when no cost-of-living was listed. 
Q. Well, my question is, did you make any adjustments because 
1470 of those deposits? A. No. 
* *x * * * 
1475 Q. Allright. Now, I would like you to go to 1954. Did you 
ascertain that there was $1362. 03 in disability benefits involving illness 
of the defendant? A. Do you have any dates on that? 
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Q. Well, for the whole year of 1954, Mr. Hein. 

MR. SMITHSON: I do not believe the witness can identify it 
unless he can specify dates. 

THE COURT: You have to break down the payments and give him 
the dates, if you can. 

BY MR. AHERN: 

Q. Will you look on March 15, 1954? Do you have a deposit of 
$200? A. Yes. 

Q. What was that deposit? A. It evidently is disability -- it is 
Dis. Ins., is what it was identified as. 

Q. Did you! ascertain that was a disability payment to him? A. No, 
I did not. 

Q. Did you check in to see whether it was? A. We tried to find 
out just what benefits he got, but we were unable to get them. 

Q. Then I will direct your attention to March 30th. Do you see a 
deposit there of $303.32? It is part of a total deposit of $749.98. A. Yes. 

Q. Now, did you ascertain fromthe check stubs of the defendant, 
what the $303. 32 comprised of that total deposit? A. Mutual and United. 

Q. Mutual what? A. Mutual and United. 

Q. And did you ascertain that that was a Mutual benefit disability 
payment, the $303.32? A. No, not that one, no. 

Q. Did you ask him what it was? A. Some of the items the de- 
fendant was asked about and some he was not. 

Q. Well, of course, payments on disability that would be going 
into his account, you would have to make adjustments for them wouldn't 
you? A. In the cost-of-living would be made the adjustment, yes. 

1477 Q. Well, Mr. Hein, let me put it to you this way: In other words, 
because you had no -- made no charge for cost-of-living, you offset that 
against total disability payments this man received during the course of 
this period, isn't that right? 

MR. SMITHSON: You mean all disability payments, not total? 

MR. AHERN: 
Q. Let me ask you this: You didn't make any adjustments for 
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disability, did you? A. No, they were used to partly offset the esti- 
mated cost-of-living per year. 
Q. That is what I mean. So, whatever his total disabilities were, 
you offset that against and made no adjustment because of the fact you 
weren't making a charge for cost-of-living, isn't that right? A. Right, 
yes. 


Q. Now, Mr. Hein, coming to -- Oh. When you were computing 


this base period of 1950, I assume you also made net worths of the de- 
fendant for prior years, did you not? A. 1950 is the only one I made. 
Q. You are sure about that? A. Yes. 
Q. Didn't you make a net worth of the defendant as of 19467 A. No, 
I did not. 
Q. Did your partner McIntyre? A. Yes. 
Q. You know what that was, don't you? A. Ihave seen it. I didn't 
verify it. 
Q. Well, McIntyre found it was in the neighborhood, in 1946, De- 
cember 31, '46, of $46,000, isn't that right? 
MR. SMITHSON: I do not think -- 
THE COURT: He said he didn't verify it. He does not know. 
BY MR. AHERN: 
Q. You have seen it -- 
MR. SMITHSON: It wasn't the subject of his examination. It 
wasn't in any way pertinent to this. 
THE COURT: You will have to ask McIntyre about that, counsel. 
* * * * * 
Q. Now I will show you Defendant's No. 21 for identification 
and I will ask you, have -- first, have you ever seen this exhibit before? 
A. No, I have not. 
Q. Have you ever seen a photostat of it? A. No,|I have not. 
Q. Did you make -- Let me ask you this: Have you or any of 
your colleagues at the Internal Revenue interviewed Mr. -- I cannot 
pronounce his name -- Mr. Avirom, about whether he owed Mr. 
Chaifetz, as of December 31, 1950, a thousand dollars?) A. The tax- 
payer's records indicated this was paid back prior to December 31, 1950. 
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Q. Now, will you answer my question? 

MR. SMITHSON: I believe the witness has answered it. 

MR. AHERN: It is not responsive to my question. 

MR. SMITHSON: No, he is asking what -- 

THE COURT: I think that is answered. 

BY MR. AHERN: 

I williask you the question again. Did you or any of your 
colleagues interview Mr. Avirom as to whether he owed Mr. Chaifetz 
a thousand dollars as of December 31, 1950? Yes, or no? 

MR. SMITHSON: I do not believe he can limit him that way. 

THE COURT: He may answer whether he interviewed this indi- 
vidual. 

THE WITNESS: This interview -- this individual was not inter- 
viewed. 

BY MR. AHERN: 

Q. Now, Mr. Hein, if this asset, of course, was outstanding in 
the amount of a thousand dollars as of December 31, 1950, it would up 
the net worth of the defendant, under your calculations, another thou- 

1481 sand dollars, would it not? A. Yes. 

Q. And, so, turning to the all important starting point, if this 
were the only asset, just considering this asset alone, if it were outstand- 
ing as of December 31, 1950, instead of $61, 018.52, the true starting 
point, if we consider this asset alone, would be $62, 018.52, isn't that 
right? A. If it were outstanding. 

Q. That is what I said, if it were outstanding as of December 31, 
1950. You understand that? A. Yes. 

Q. Is that right? A. Yes, if it were outstanding. But the de- 
fendant’s records indicated it was not. 

Q. Mr. Witness, I said, if the asset was outstanding as of De- 
cember 31, 1950, would it up the starting point a thousand dollars? A. 
Yes. 


Q. Now, Mr. Witness, I will show you defendant's -- 
* a * * * 
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-- Defendant's No. 22 for identification. I will ask you whether 
you have ever seen this check from Mr. Chaifetz to Albert Wilner in 
February of '49 in the amount of a thousand dollars? A.|As I testified 

on direct, the only checks of the defendant I saw were the ones 
that were certified that the Liberty National Bank had in their possession. 

Q. Well then, is your answer no? A. Right. 

Q. Then, did you interview, or any of your colleagues interview 
Albert Wilner as to whether on December 31, 1950 he owed Mr. Chai- 
fetz a thousand dollars? 

MR. SMITHSON: Doesn't Your Honor believe that that is an im- 
proper question? If he had never seen it, how could he Have interviewed 
him? 

THE COURT: Well, if he did interview him, it is easy for him to 
say. Answer the question. 

THE WITNESS: No. 

BY MR. AHERN: 

Q. And, of course, Mr. Hein, if that asset were outstanding as of 
December 31, 1950, that would up the starting point another thousand 
dollars, would it not? A. Yes. 

Q. Now, sir, did you ascertain, in the course of your inquiry, 
that Mr. Chaifetz had loaned to L. Chaifetz $1800 and had a chattel 


mortgage recorded for the purchase of a motor vehicle for an L. Chai- 
fetz? A. No chattel mortgage was found. 


Q. You looked for one, is that it? A. Yes. 


(Document marked for identification 
Defendant's Exhibit No. 23.) 


Q. Now I will show you Defendant's No. 23 for identification and 
I will ask you to look at the entire exhibit. Look it through. And I will 
ask you whether you have ever seen that before, copies of it? 
(Brief pause. } 
A. No, I have never seen any of this. 
Q. This is the first time you have seen it, is that/it? A. Yes. 
Q. Now, if there was outstanding an indebtedness|to Mr. Chaifetz 
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as of December 31, 1950 in the amount of $1800, that would up the start- 
ing point another $1800, wouldn't it? A. Yes. 
* * * * * 

Q. All right. Now, of course, it would be important, in deter- 
mining the net worth or the starting point of the taxpayer, to include 
how much cash he had on hand as of the base year December 31, 1950, 
isn't that right? A. Yes. 

Q. Now, in your net worth you have given the taxpayer credit 
for zero cash on hand as of December 31, 1950, isn't that right? A. 
That is correct. 


Q. Now, with respect to that cash on hand, you were told by 
both the taxpayer and his accountant, after he got in the case, that the 
taxpayer as of December 31, 1950 had $20, 000 or thereabouts 
in his home on Cedar Street, isn't that right? A. I was not told that, no. 


* * * * * 


Q. All right. In the year 1955, did you have any discussion with 


Mr. Chaifetz as to how much cash he had on hand as of December 31, 
19507 A. No. 

Q. Well, that was very important, was it not, Mr. Hein, to de- 
termine? Wasn't that crucial to determine, how much cash he had on 
hand on December 31, 1950? A. When the net worth is completed and 
all the figures are in, that is when you -- you would have that before 
you completed the net worth. 

* * * * * 

Q. And I assume in your rough net worth you gave him credit 
for no cash on hand too? A. That is correct. 

* * * * * 

Q. Well now, cash is considered by all of us as an asset, isn't 
it? A. Yes. 

Q. And if you had $20, 000 in cash, it would be a rather substan- 
tial asset, isn't that right? A. That is correct. 

Q. And in determining the validity of a net worth case, we are 
coming now to 1954 and 1955, it would be very important for you, would 
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it not, to have asked the taxpayer, to have ascertained from the taxpayer 
how much cash he had on hand as of December 31, 1950? A. After the 
special agent came in, at two different occasions the defendant was 
asked how much cash he had on hand. 
* * * * * 
THE COURT: Had you completed your answer? Complete your 
answer. 
THE WITNESS: The defendant was asked at two different occa- 
sions what his cash on hand was during these periods. | He stated that 
he always kept approximately $300 on him, and he said if he had any cash 
at home, he kept it overnight for clients. And that was the only amount 
of cash he ever stated that he had on hand. 
* * * 
BY MR. AHERN: 
Q. What is your best recollection? Was there ne or two dis- 
cussions about cash on hand? A. There were two discussions. 
Q. All right. When was the first one? A. When the defendant's 
safe deposit was inventoried. 
1488 Q. That was in 1956, was it not? A. That is correct. 
Q. That was after the special agent was in the case? A. Yes. 
Q. And that was after both Mr. Silbert and Mr. Cohen were in 
the case, isn't that right? A. Yes. 
Q. Now, that conversation you say was in 1956, right? A. One 
in '56 and one in '57. 
Q. Allright. Now, the conversation in 1956, where do you 
place it, when you went down for the inventory? A. Yes. 
Q. See if I can refresh your recollection. Isn't it a fact, Mr. 
Hein, that the only conversation with respect to 1956 was how much 
cash the defendant had in 1956, and he said he only had two or three 
hundred dollars left in 1956? A. That was not the conversation, no. 
Q. All right. And when do you place the second conversation? 
A. At the formal interview in '57. 
Q. Now, that was the formal interview, Mr. Hein, that was the 
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interview after Mr. Chaifetz had been written a letter, had he not, telling 
him that you were going to threaten him with criminal prosecution? Isn't 
that right? A. Ido not know what that letter states. 
* * * * * 
1489 Q. Sir, did you ascertain that as of December 31, 1950 a Robert 
1490 H. Johnson owed Mr. Chaifetz $3,000? A. No, I did not. 

Q. Before I ask you about that, if the defendant had cash on hand 
as of December 31, 1950 of $20, 000, of course that would jump his 
starting point an additional $20, 000, would it not? A. If he had it, yes. 

Q. And, iby the way, Mr. Witness, have you been computing the 
additions to the starting point as I have been giving them to you? A. No, 
I have not. 

Q. Well, in any event, that would be another $20,000, right? A. 
That is correct. 


* * * * * 


Q. Well now, let me ask you this: Did McIntyre, of your own 


personal knowledge, interview a Robert Johnson or an Adelle S. Johnson 

about a loan which the Taxpayer had given them of $3, 000 which was out- 

standing as of December 31, 19507 A. No evidence was found of any 
loan outstanding or of any repayment on the loan. 


Q. My question is: Did you interview the two? A. They were 
not interviewed, no. 

Q. And, of course, if that existed, that would be an additional 
asset, right? A. Yes. 

* * * * * 

Q. Iam showing you Exhibit 25 for identification and I will ask 
you, have you ever seen that exhibit before? A. No, I have not. 

Q. Did you interview L. Samuels to ascertain whether, as of 
December 31, 1950, she owed Mr. Chaifetz $400 -- not four hundred, 
$300? A. This is Betty Samuels, not L. Samuels. 

Q. Well, Betty Samuels. A. No, she was not interviewed. 

Q. Now, let me ask you this. I do not want to violate His 
Honor's ruling. A loan receivable is an asset, is it not? A. Yes, it is. 
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Q. Now, I asked you previously about this Mr. Johnson, this loan 
receivable of $3,000. I would like to ask you, sir, do you recall when 
a motion to suppress was heard in this case? A. Yes, I do. 

Q. And do you recall that Mr. Johnson and Mrs.) Johnson were in 
the courtroom at that time? A. I know Mr. Johnson was in the witness 
room. 

Q. Did you interview Mr. Johnson at that time and say, 'Mr. 
Johnson, as of December 31, 1950, did you owe Mr. Chaifetz $3, 000?" 

MR. SMITHSON: I do not believe that that is proper cross- 
examination, Your Honor. 

MR. AHERN: I think, Your Honor, under the Holland case, with 

respect to leads, that it certainly is. 

* * * * * 

Q. Showing you Defendant's No. 26 for identification, I will ask 
you, first, sir, have you ever seen an affidavit signed such as Defend- 
ant's No. 26 of Robert H. Johnson and Adelle S. Johnson? A. I believe 
there was one furnished at Philadelphia from the Justice Department. 


Q. So, then, you were acquainted, sometime prior to the indict- 
ment in this case, that a contention was made that $3, 000 was owed by 


Johnson to Chaifetz as of December 31, 19507 A. Yes. 
* * * * * 


Q. And you did nothing about that, did you, Mr. |Hein, about fol- 
lowing that lead down to see whether you could establish that in proof 
and fact $3, 000 was outstanding to Mr. Chaifetz that you had not included 
as an asset on your net worth statement? A. There was no note found. 
An analysis of the taxpayer's deposits and check expenditures during the 
years of '51 through '55 to Mr. Johnson and from Mr. Johnson were 
within about $100 of each other. In other words, there were some loans 
made during this period. There was no evidence of any repayment on 
this so-called $3, 000 loan. There was no note shown, no evidence that 
it was made or anything. 

Q. Now, when you term it this so-called loan, of course Mr. 
Johnson and Mrs. Johnson were alive when you were shown that affidavit, 
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isn't that right? A. I was not shown the affidavit until after the indict- 
ment, no. 

1498 Q. Well, [ thought, a moment ago you said that this was made 
available to you either in Philadelphia or in the Justice Department. 

MR. SMITHSON: He did not say the affidavit, Your Honor, he said 
the information. 

BY MR. AHERN: 

Q. All right, the information was made available to you, is that 
right? A. I believe I testified that the affidavit was furnished to Justice 
or Philadelphia. 

Q. Well now, that was prior to the indictment in this case, wasn't 
it, sir? A. Yes 

Q. And Iam asking you, at that time, both Mr. and Mrs. Johnson 
were alive, weren't they? A. Yes, as far as I know. 

Q. And as a matter of fact even at the motion to suppress Mr. 
and Mrs. Johnson were alive, isn't that right? A. I do not know, no. 


Q. Well, you saw Mr. Johnson in the witness room, didn't you? 
A. Yes. I understood it was Mr. Johnson, yes. 

Q. Now, Iam asking you, fromthe time that you were advised in 
Philadelphia, prior to any indictment in this case, did you or McIntyre 


ever go to Mr. Johnson or ever go to Mrs. Johnson and Say, 
"Mr. Johnson, Mrs. Johnson, as of December 31, 1950, did you owe Mr. 
Chaifetz $3,000?" A. I was not at the conference in Philadelphia. 

Q. Now will you answer my question? A. If I was not at the 
conference, how could I have been advised -- 

THE COURT: You can just answer whether you went to the 
Johnsons. 

THE WITNESS: No. 

BY MR, AHERN: 

Q. And as far as you know, McIntyre made no attempt to locate 
Mr. Johnson? 

MR. SMITHSON: This witness cannot answer for McIntyre. 

THE COURT: I think Mr. McIntyre will have to testify to that. 


1501 
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BY MR. AHERN: 

Q. You just mentioned this Johnson loan. Were there any other 

loans receivable as of December 31, 1950 that you had not included on 
your net worth statement that you became apprised of, either in Phil- 


adelphia or when this matter was pending before Justice? 
MR. SMITHSON: I object to the form of the question because he 
presupposes in that question there are any valid loans outstanding, be- 


cause he is subjecting this witness to cross-examination. 

THE COURT: He may answer the question, yes, or no. 

MR. SMITHSON: To the form of that question, Your Honor? 

THE COURT: I say, he may answer the question. Did any other 
loans come to your attention? Wasn't that the question? 

MR. AHERN: That was the question, Your Honor. A very simple 
question. 

THE WITNESS: I do not recall if any other loans came to my at- 
tention from the Philadelphia conference. Any loans that were brought 
out at the Justice Department conference, I knew nothing about until 
after the indictment. 

BY MR. AHERN: 

Q. Well now, is it your testimony, then, that as far as Philadel- 
phia was concerned, or Justice is concerned, that the only loan now 
that you have heard about, prior to the indictment, is this contention of 
the Johnson loan which I just questioned you about? A. |I believe in 
Philadelphia the Avirom loan was brought out. 

Q. All right, the Avirom loan was brought out. [And that was -- 

* * * * * 

Q. Now, I assume, then, after that was brought out by the 
taxpayer, that was at the Regional Office in Philadelphia, is that right? 
A. Yes. 

Q. And you had prepared your case and sent it up to Philadelphia 
and they sort of review your work, isn't that right? A. |/They review the 
special agents’ work, yes. 

Q. And certain contentions were made and they |sent the case 
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back to you, didn't they, for reinvestigation of certain contentions made 
by the taxpayer? A. Yes. 


Q. All right. Now, with respect to this Avirom loan, when 
did you go and see Mr. Avirom? A. The taxpayer's records showed 
the repayment ofthe loan. It was not necessary to go to see Mr. 
Avirom. 

Q. When did you go to see him? A. I never stated we went to 
see him. 

Q. Well then, you didn’t go to see him, is that it? A. No. The 
taxpayer's records spoke for themselves. It was repaid. 

Q. What taxpayer's records are you referring to? A. The 

defendant. 

Q. What record reflected it was paid? A. His check book stub 
on American Security. 

Q. What year? A. 1949. 

Q. And did you have that with you? A. I believe Mr. Smith- 
son -- 

MR. SMITHSON: I have it, counsel. 

MR. AHERN: May I have it? 

MR. SMITHSON: I do not know that this is proper, Your Honor, 


since it wasn't on direct. What is Your Honor's ruling on that? He is 


going prior to the tax years. 
THE COURT: You are not arguing with me, are you? 


MR. SMITHSON: No, I am asking you what your ruling is on 


THE COURT: Ruling on what? Are you making any objection, 


MR. SMITHSON: I think maybe I should, Your Honor. May I 
approach? 
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THE COURT: Yes, you may. 
(At the bench:) 

THE COURT: Do not start getting sarcastic with me. 

MR. SMITHSON: I wasn't getting sarcastic. 

THE COURT: All right, but your form of your question was 

sarcastic. Do not try that again. 
* * * * * 

1506 THE COURT: Yes. You have a right to cross-examine him -- 

you better advise this fellow to answer these questions. 
MR. SMITHSON: I will, Your Honor. 

THE COURT: Because we are just wasting time. | When he is 


asked whether he interviewed somebody, he should answer directly 


whether he interviewed him. You can bring out on your examination the 


reason why he didn't interview them. 
MR. SMITHSON: I will, Your Honor. I do not want to coach 
the witness, but I will advise him. 
THE COURT: No. I will instruct you, so you will be free from 
that. But it will save us some time if he just answers these questions 
so we can get at this thing and get it over with. 


All right. 


November 5, 1959. 
* * 
JOHN HEIN 
CROSS EXAMINATION (Continued) 

BY MR. AHERN: 

Q. Now, sir, with respect to 25 for identification, which is a 
check from Mr. Chaifetz to Betty Samuels of $300, written on January 
26, 1950, you did not include that as an asset as of December 31, 1950, 
did you? A. That is correct. 


Q. Now, when did you first become aware of the fact that the 


defendant claimed that this was an outstanding asset as of December 
31, 1950 and should have been added to his assets at the close of the 
period? A. I believe this is one that came out at Department of Jus- 
tice, which I would have seen after the indictment was returned. 

Q. Well, do you have a specific recollection of whether this 
loan was also brought to the attention of the Revenue peopie in Phila- 
delphia? A. I do not know, no. 

* * * * 

1510 Q. With regard to that last item, the inclusion of that as an 
asset would, of course, affect the computations that would follow, 
would it not? A. Yes, it would. 

Q. Now I will show you Defendant's No. 27 for identification. 
I will ask you, first of all, whether you have seen--ever seen Exhibit 

1511 27 for identification before? A. No, I have not. 

Q. Now, you do not include, in your list of assets, a loan out- 
standing from a Mr. Livingston to Mr. Chaifetz in the amount of $400, 
do you? A. No, I do not. 

MR. SMITHSON: Your Honor, I would like to object because 
that presupposes the existence of such an item. 

MR. AHERN: Well, this is-- 

THE COURT: Yes, I will sustain the objection. 

BY MR. AHERN: 

Q. Now} Defendant's No. 27 for identification is a check from 
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Mr. Chaifetz to Mr. Livingston, isn't that right? A. Yes, it is. 

Q. Now, first of all, let me ask youthis . You became aware, 
did you not, during the course of this investigation, that, number one, 
Mr. Chaifetz contended that there was a loan outstanding as of Decem- 
ber 31, 1950 from Mr. Livingston to him in the amount of $400? A. I 
also believe this one came out at Justice Department. 

Q. Let me ask you this: Were you over at the Department of 
Justice at any conference? A. No, I was not. 

Q. How do you pinpoint it, then, that you believe this came out 

1512 at the Department of Justice and not at Philadelphia? A. I did 
not pinpoint it. I said I believe it did. 

Q. In other words, you really donot know, is that it? A. No, 
I do not know whether it came out at Justice or Philadelphia. 

Q. Now, let me ask you this, sir: When you finished your re- 
port, this case was transmitted up to Philadelphia, isn't that right ? 
A. That is correct. 

Q. And then, after evaluation in Philadelphia, it was sent back 
to you to do certain investigation, isn't that correct, as to|contentions 
made by the taxpayer? A.It would not come back to me, no. 

Q. Well, was it sent back to the Washington office for further 
investigation with respect to the taxpayer's contentions of assets exist- 
ing as of December 31, 1950? A. There was a report sent down, a 
memorandum sent down from Philadelphia to the special agent. 

Q. And did that memorandum--it was the purpose lof that 
memorandum to direct the special agent to make further eis with 
respect to claimed assets by the taxpayer as of December 31, 1950? 
A. Yes. 

Q. All right. Now, let me ask you this, sir. Did you, your- 


self, ever go and interview Mr. Livingston? A. No, I didnot. 
1513 Q. Did you and Mr. Mcintyre, together, after this supplemen- 
tal direction from Philadelphia, ever go to Mr. Livingston, together 


did you ever go? A. No. 
* * 
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1514 Q. During the course of this investigation, the entire investi- 


gation, it became known to you or other officials in the Revenue Service, 
did it not, that as of December 31, 1950, in addition to this diamond 
ring that you have listed as an asset, that as of December 31, 1950, 
that he had a bracelet that was worth $1100? A. Nota bracelet, no. 

Q. Well, what was it? A. There was some indication that the 
defendant had purchased a brooch back, approximately, in'49. It was 
not known what became of it. 

Q. Well, did you attempt to ascertain where it was as of De- 
cember 31, 1950? A. No. 

Q. Did you go to--in other words, let me ask you this: Did it 
come to your attention that Mr. Chaifetz had placed that bracelet or 
brooch--you call it a brooch? A. Yes. 

Q. How do you know it was a brooch? A. The taxpayer's 
records so indicated, that there was a brooch. 

Q. And what taxpayer's records indicated that? A. The de- 
fendant's. 

Q. And tell me what record that was. A. The check stubs. 

1515 Q. And what did it show? A. Purchase of.a brooch. 

Q. And what amount? A. I believe the total amount was 
$1100. 

Q. Now, let me ask you this, sir: If he had that brooch or if 
someone was holding that brooch for him as an agent, trying to sell the 
brooch, and it wasn't sold as of December 31, 1956, you would add 
that to his assets, just like you did the diamond ring, wouldn't you? 

MR. SMITHSON: Objection. I believe this is affirmative proof, 
Your Honor. 

THE COURT: He may answer that question. 

THE WITNESS: Yes, it would be added. 

BY MR. AHERN: 

Q. And if that were added to his list of assets, that would 


also affect the computations that you have made, would it not? A. Yes. 
* * * * 
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Q. Iwill show you Defendant's No. 28 for identification and I 
will ask you whether you can identify that? A. Yes, it is)charges 
1516 made against the defendant's account on a note of Morton Oliver. 
Q. In other words, you apparently are familiar with that trans- 
action, is that right? A. No, Iam not. 
Q. Well now, you said a note of--what was the name of the 
note? A. It is a note of Morton A. Oliver. 
Q. And do you know what the total amount of that note was? 
A. No, Ido not. 
Q. Now, with respect to that note, you will notice from the 
exhibit that there were deductions taken on the defendant's, account, 
isn't that right, taken out of his bank account? A. That is correct. 
Q. Let me ask you this, sir, because you have been asked 
questions about assets and liabilities. If a taxpayer endorses a note 
that someone else has signed and that person defaults on the note and 
payments are deducted or the sums are deducted from the| taxpayer's 
account in payment of that note, you would, in listing your assets, list 
that as an asset of the taxpayer, would you not? 
MR. SMITHSON: Objection. That is affirmative, |Your Honor. 
1517 THE COURT: That is assuming something that does not appear 
yet, counsel. 
BY MR. AHERN: 
Q. Well, let me ask you this, sir: Did you interview Mr. 
Oliver? A. No. 
Q. When did you first become aware of the fact that the tax- 


payer--if you did, if you did become aware--that the taxpayer was 
contending that he should be entitled to an asset existing on December 
31, 1950 in the amount of $350? A. I believe that was after the in- 
dictment. 


Q. And when you say, I believe, are you just guessing or do 
you have any specific knowledge? You used the term, I believe. Do 
you know or don't you? A. I do not know definitely when it was first 
brought out. 
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Q. You do not know whether it was brought out at Philadelphia 
or the Justice, do you? A. That is correct. 

Q. But you do know, don't you, sir, that when assets are dis- 
closed to the Internal Revenue Service, that you are under an obliga- 
tion to trace them down? 

MR. SMITHSON: Argumentative, Your Honor. That is wholly 
argumentative. 

THE COURT: That is argumentative. That is for the Court to 

1518 determine. 

BY MR. AHERN: 

Q. Now, in checking court cases you ran across a Case, did 
you not, involving a William A. Johnson? A. Yes. 

Q. Who was represented by the taxpayer? A. Yes. 

Q. And I assume you took that jacket out of the court files and 
copied down the’ pertinent information, isn't that right? A. No. 

Q. Well, what did you do when you found the jacket? A. We 
did not look at any--at that jacket. 

Q. Did you go and interview Mr. Johnson? A. No. 

Q. Well, there did come to your attention, did there not, during 
the course of this investigation, that the taxpayer had advanced and there 
was owing to him as of December 31, 1950, the sum of $1865.85 that 
was due and owing to him as of December 31, 1950? 

MR. SMITHSON: Again objection. I believe that is affirmative, 
Your Honor. 

THE COURT: He may answer. 

THE WITNESS: That amount was not mentioned, no. 

1519 BY MR. AHERN: 

Q. Well now, sir, is your recollection hazy or not as to 
whether you first heard any amount at all mentioned with respect to 
this case? A. | There was a contention of $3,000 originally. 


Q. And when was that contention made? A. I cannot place 


the exact time on that, no. 


Q. Well, you recall--you are very definite about this 
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conference with respect to the cash on hand in April of '57, aren't you? 
You remember that, don't you? A. Yes. 
Q. All right. Now, with relation to that conference, which 
stands so vividly in your mind, when did that happen? A} I would not 
be able to definitely state when it happened. 
Q. Well, let me refresh your recollection. As aj matter of 
fact, at this April 1957 conference, isn't that when the taxpayer told 
you that he had this as an asset as of December 31, 1950? A. I do not 
remember if our notes had that in it or not, on that conference. 
* * *- * 
1520 Q. By the way, when is the last time you have read that report 
of that conference, that April of '57 conference that is so| vivid in your 
mind? A. Sometime within the past week I looked at it. 
Q. And your recollection is still hazy as to whether that asset 
was discussed? A. Yes. 
Q. Now, Mr. Witness, of course, with respect to that confer- 


ence, it was not stenographically taken, was it? A. No ie was not. 


Q. And, I assume what notes were taken were taken by you 
or one of your associates? A. Yes, any notes were by me or Mr. Mc- 
Intyre. 
Q. Youor Mr. McIntyre? A. Yes. 
Q. And did anyone else take notes beside yourself? A. What 
do you mean, the defendant and his counsel ? 
Q. Was everybody writing inthe room? A. That, I could not 
recall. 
Q. Was Mr. Hackett taking notes? A. I could not recall. 
1521 Q. By the way, did Mr. Knight join this conference, too? 
A. No. 
Q. And I assume you still got yournotes, haven't|you? A. No, 
not the notes. 
Q. Have they been destroyed, too? A. Yes. 
Q. And have you seen--what did you just look at?) You said 
you looked at something about a week ago? A. I said I looked at the 
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report that we had made up, the memorandum of the conference. 
Q. Well'now, was that made from the notes that you took and 


you destroyed? A. Yes. 

Q. When was that dictated? A. Shortly after the conference. 

Q. Now; with respect to this William A. Johnson case, you 
say that--could you recall what type of case that was? A. It wasa 
suit against Merchants Transfer. 

Q. It was a negligence action, wasn't it? A. It would be, yes. 

Q. But, in any event, you made no effort to ascertain--to run 
that case down, did you, to determine whether there was an asset or 
a liability, did you? A. No. 

1522 Q. Now, with respect to the discussion of this asset, was the 
conference at Philadelphia that you say that you looked at sometime 
later, after the indictment , was that stenographically reported? 

A. That, I do not know. 

Q. Now, you recall that earlier on cross-examination you men- 
tioned Mrs. Haley? Do you remember I asked you about a designation 
F.H. and you said that Mrs. Haley, that that isthe defendant's girl 
friend? A. Yes. 

* * * * 

Q. *** ‘You did ascertain, did you not, from your total inves- 
tigation of this case, that from time to time funds of Mrs. Haley were 
deposited with the taxpayer and from time to time funds of the tax- 
payer were given to Mrs. Haley? A. That is correct. 

Q. Now, you did not include, in your list of assets, that as of 
December 31, 1950, that Mrs. Haley owed Mr. Chaifetz $1300, did 
you? 

MR, SMITHSON: Objection, Your Honor. It is affirmative 
proof. 

THE COURT: Will you step up to the bench? 

(At the bench:) 

1523 THE COURT: So that you will understand my reason for this 
ruling, Mr. Smithson, you see, it is the Government's responsibility , 
the agent's responsibility, 
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to run down these leads. That part of the Government's ¢ase--that is 
part of the Government's case in order to sustain this net worth situa- 
tion. 
And, I think, because of that, they have a right to| cross-examine 
him on the extent to which he ran down the leads. That is the reason I 
am making this ruling. 
It does not mean that they are proving anything by| these ques- 
tions. It simply means I think they have the right to question him con- 
cerning the’ extent to which he ran down these leads. 
MR. SMITHSON: I agree with that, Your Honor. | My point 
being this,~and possibly counsel and the Court do not understand my 
point, such matters as would be affirmatively shown on their part, I 
will re-offer on rebuttal testimony the testimony of this agent as to 
what steps he did take to so refute those contentions. 
This was the reason for my objection. 
THE COURT: Yes, I understand. But I think they have the 


right at this stage to go into the extent to which they ran down the leads. 
A * * * * 


1524 THE WITNESS: Numerous telephone calls and a to her 
house and a certified letter were mailed to her house, w 


ich, accord- 
ing to the Post Office records was delivered. No response was re- 
ceived on any of those. 
MR. AHERN: 
Q. Now will you answer the question? Did you include it as an 
asset or didn't you? A. Since no evidence could be found, it was not 
included, if there was so. 
1525 Q. So, your answer is, no, is that right? A. No. 
Q. Now, did you ascertain that at the end of the period 1955, 
that Mr. Chaifetz had $3,000 in funds belonging to Mrs. Haley that 
he owed her as of December '55? A. As stated in the answer to the 
last question, telephone calls, visits to the house and a certified letter 
sent to her brought no response. 
Q. So, your answer is--what is your answer? A, It could 
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not be ascertained. 

Q. So what is your answer, you did or didnot? A. As I said, 
it could not be ascertained if any money was owing to him or to her. 

Q. All right. Now, you did become aware, did you not, during 
the course of this inquiry, that the taxpayer also contended that as of 
December 31, 1950, his brother, Sam Chaifetz, owed him $2300? 

A. Yes. 

Q. When did you become aware of that? A. That was brought 
out at one of the conferences. 

Q. All right. Now, did you go and see Mr.'Chaifetz? Yes, 
or no? A. He had been interviewed prior to that time. 

Q. Did you inquire of Mr. Chaifetz whether, as of December 
31, 1950, he owed $2300? A. He was asked if he owed any money to 

1526 the defendant. 

Q. Now,| when was he asked that? A. At one of the times he 
was interviewed. 

Q. When? A. Sometime in the latter part of '56. 

Q. And was the specific inquiry directed to him as to whether 
there was a loan;receivable and whether he owed Mr. Chaifetz, the 
defendant here, $2300 as of the date December 31, '50? A. He was 
asked if he owed any money to the defendant, as of December 31, 1950. 

Q. He was asked that question? A. Yes. 

Q. And then, as a result of that conversation you had with him, 
you did not include that as an asset, is that right? A. That is correct. 

Q. Now, didyou get an affidavit from Mr. Chaifetz that he 
did or did not owe $2300? A. An affidavit was secured from Mr. 
Chaifetz. Ido not know what all it contains, at this time. 

Q. Do you have the affidavit with you? A. I do not know where 
it is, no. 

Q. Has that been destroyed? A. No, it would not have been 
destroyed. 


Q. Where would it be? 
* * 
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1528 Q. Isn't it a fact, Mr. Hein, that you had Mr. Chaifetz down 
there, you asked him a number of questions, but no question at all was 
directed to whether as of December 31, 1950 he owed Mr.) Chaifetz 
anything? A. He was asked about all loans that he had received from 
Mr. Chaifetz and on the repayment of them. 

Q. Well, my specific question to you is: Isn't it a fact that at 
no time was he asked whether there was a loan outstanding to Mr. 
Chaifetz as of December 31, 1950? A. AsI stated, he was asked about 
all loans made by the defendant and the repayment, when they were re- 
paid. 

Q. Now, with respect to this particular asset that I am inquir- 
ing about, the defendant here, Mr. Chaifetz, supplied you with an affi- 
davit, did he not, during the course of this investigation, setting forth 
that this asset did exist as of December 31, 1950? A. I believe that 
affidavit was either submitted to Philadelphia or Justice. 

Q. All right. Did you do anything about that affidavit after you 


1529 got it? A. Since the taxpayer-- 
Q. Yes, orno ? A. I did not, no. 
Q. Did anyone under your direction make any investigation of 
the facts set forth in the affidavit he supplied to you? A. |No. 
MR. SMITHSON: Your Honor, counsel had indicated a request 
of the Government. At this time, Your Honor, the Court's attention 


is invited to what I believe is Government Exhibit 7 for identification, 
which is the aforementioned affidavit of the person Sam Chaifetz. 
MR. AHERN: Thank you, Mr. Smithson. 
May I see that ? 
MR. SMITHSON: I have it here. It was not put in evidence 
during the testimony of'the witness. 
(The exhibit was handed to Mr. Ahern by Mr. Smithson.) 
BY MR. AHERN: 
Q. Iwill show you Government's Exhibit No. 7, which we have 
identified. Is that the affidavit that you obtained from Mr.) Chaifetz? 
A. I did not secure this one, no. 
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Q. Is that the affidavit--well, was there another one obtained? 

1530 A. I believe there was one obtained when Agent McIntyre and 
I interviewed Mr. Chaifetz. 

MR. AHERN: Your Honor, I would like to have that produced 
so that I may inspect it. 

MR. SMITHSON: If I find it, Your Honor, I will produce it. I 
haven't got it in this folder. 

BY MR. AHERN: 

Q. Now,)was this second affidavit--by the way, how many affi- 
davits did you get from him, so we will get them all at one time ? 
A. LTonly know of one that Agent McIntyre andI got. I didn't recall 
this one at all. 

Q. So there is one more, other than that one that is in front of 
you, Government 7? A. As far as I know, yes. 

Q. Now,I will just ask you to just read Government 7, very 
quickly. 

(Brief pause. ) 

All right.| Now, that affidavit mentions nothing about loans as 
of December 31, '50, does it? A. No. 

Q. It is concerned with this Maple Hill proposition, is that 
right? A. Yes. 

1531 Q. When/}do you fix it in time that you and Mr. McIntyre got 
another affidavit from Mr. Samuel Chaifetz in relationship to that 
affidavit? A. That, I would not know, just when it was. 

Q. Well, was it before or afterward? A. As I stated before, 
I do not know what the date was. 
Q. Well, was it before or after you got the affidavit from the 


defendant in which he asserted that he had an actual asset existing on 
December 31, 1950 in the amount which I stated? A. It would be be- 
fore. 


Q. It would be before? A. Yes. 
Q. And that is the affidavit, you say, that relates to loans , 
the inquiry was made as to loans that were owing to Mr. Chaifetz, 
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right? A. Yes, the inquiry was made. As I said, I do not know if it 
is in the affidavit or not. 
Q. Oh, you don't know whether it is in the affidavit? A. I 
stated before I did not know. 
Q. Well, thatwas the purpose of getting the affidavit, wasn't 
it? A. As I said before, I did not know--recall what was in the affi- 
davit. 
Q. You had a reason for getting a second affidavit|from Mr. 
1532 Chaifetz, didn't you? A. I don't know if that one we received 
as the first or the second. 
Q. Well, you are not even sure of that, is that right? A. That 
is correct. 
Q. Well, you don't even know what the first affidavit, or what- 
ever affidavit it is, you don't know what it relates to? A.| Ido not 
know what's all in it. 
Q. Mr. Witness, let's see if we can get this muchiclear in the 
record. 
Are you able to say whether, in this affidavit that is before you, 
that you and McIntyre got, there is any reference at all to/any loans 
outstanding as of December 31, 1950? A. As I stated before, I do not 
know or cannot recall what is in the affidavit. 
Q. Allright. Now, where did this interview take place that 
you say you had a discussion about loans? A. In New York. 
Q. Well now, does that refresh your recollection, |then, that it 
was in New York, as to about the time you got this? A. No. 
Q. How many trips did you make to New York in connection 
with this case? A. Just one. 
1533 Q. Well then, doesn't that fix itself in your mind?| A. No. 
Q. Well, was it before or after this April '57 conference that 
is so vivid in your mind? A. Before. 
Q. Now, when you went up to New York, was it for the express 


purpose of seeing Mr. Sam Chaifetz? A. To see several people up 
there. 
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Q. Who else did you see up in New York? A. The defendant's 
ex-wife. 

Q. Yes. A. The defendant's brother. 

Q. That\is who we are talking about, aren't we? A. Yes. 

Q. Yes. A. I believe at that time that is the only two we con- 
tacted. 

Q. All right. Now, Mr. Witness, when you made that trip to 
New York, I assume, ona matter like that, you have to state your 
reasons to somebody in the Bureau, put it out in writing as to the pur- 
pose that you are going to make a trip at the taxpayer's expense to get 


some information, isn't that right? A. No. 
* * * * 


1534 Q. All right. Now, if, of course, Mr. Chaifetz discussed 
the question of loans with you, as you say he did in this conference up 
in Fhiladelphia, \the affidavit which you had him sign, I assume, was 
a handwritten affidavit, such as this, isn't that right? A. Yes, it would 


be. 

Q. And in the course of the inquiry that you were making, 
Since, naturally, a loan receivable as of December 31 of '50, that would 
be an asset of the taxpayer, wouldn't it, if it existed? A. Yes, if it 

1535 existed. 

Q. And if it did not exist it would not be an asset, right? 
A. That is correct. 

Q. If it did not exist, that would be better for you; if it did 
exist, it would be better for the taxpayer in this case, isn't that right ? 
A. That is correct. 

Q. So that would be something that, if you interrogated him 
about and he made responses, whether they were favorable or unfavor- 
able, they would find their way into that affidavit, wouldn't they ? 

A. They should, yes. 

* * * * 

Q. I show you Defendant's No. 29 for identification. First I 
will ask you whether you have ever seen 29 for identification before ? 
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A. No, I have not. 

Q. Now, you did not list, among your assets, a loan receivable 
from a Roy M. Smith as of December 31, 1950 in the amount of $400, 
did you? A. No. 

1536 Q. Now, on Defendant's 29 for identification, that is a check in 
the original amount of $750, isn't that right? A. Yes. 

Q. From Mr. Chaifetz to Mr. Roy Smith, right? A. Yes. 

Q. Now, when did you first become aware that Mr. Chaifetz 
was contending that as of December 31, 1950, that on the basis of an 
original loan of $750 there was a $400 balance due as of December 31, 
1950? A. It would have been either after the indictment or after the 
Philadelphia conference. 

Q. Wdl now, there was quite a time lapse between those two 
events, wasn't there? A. Since the indictment was returned in early 
January '58, our report was submitted in June of '57, approximately 
June of '57, there couldn't have been too much of a lag between the two 
conferences. 

Q. Mr. Witness, when you say--are you just guessing now or 
do you have any recollection? Are you just guessing or do you have 
any recollection? A. What do you mean, am I guessing? 

Q. As to when you first heard about this Roy Smith loan? 
A. AsI stated, it was either after the Philadelphia conference or 
after the indictment. 

1537 Q. Well now, asa matter of fact, Mr. Witness, after the in- 
dictment there was no further contact between the taxpayer and you, 
was there? A. No. 

Q. So you know that this first came to your attention during the 
course of the inquiry either in Washington or Philadelphia, isn't that 
right? A. No. 

Q. Well, let's put it this way, Mr. Witness: After the indict- 


ment came down there was no further contact or no further exchange 
between the defendant and the Internal Revenue Service, was there? 
A. No. 
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Q. There was no further exchange of information between the 
taxpayer and the Revenue Service, was there? A. No. 

Q. So, therefore, having those questions asked you and having 
made those answers, does that refresh your recollection that it was in 
Philadelphia that he made the contention, before the indictment, that 
there was a $450 balance due? A. No, it does not. 

Q. Allright. Now, let me ask you this, sir: When this case 
came down from Philadelphia for reinvestigation by the special agent, 
do you have an independent recollection of what the items were that 
your superior said should be checked out again? 

1538 MR. SMITHSON: I believe, Your Honor, I must object because 
the witness has answered that that came to the special agent's attention, 
that he did not work on it. 

THE COURT: It first should appear whether he had any part in 
that investigation. 

MR. AHERN: Well, I think I can develop it this way, Your 
Honor. 

BY MR. AHERN: 

Q. You and McIntyre worked this case together, didn't you? 
A. That is correct. 

Q. And when this case came down from Philadelphia with direc- 
tions to check out certain contentions of the taxpayer, although it was 


directed to McIntyre, because he was in command of the investigation, 
you and McIntyre worked as a team, didn't you? A. Yes, we did. 

Q. All right. Now, do you have an independent recollection 
when that supplemental direction came down from Philadelphia to tell 
you to investigate certain contentions of the taxpayer, do you recall, 
now, what theFhiladelphia office told you to investigate? A. No, I do 
not. 


Q. And you have no independent recollection of whether this 
1539 Roy Smith note, this contention that $400 was due as of Decem- 
ber 31, 1950, was due and owing to the taxpayer and were there any 
directions for you in the report to search out that contention? 
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A. That is correct, I have no recollection. 


Q. Did you or your partner ever interview Roy Smith? 
THE COURT: Counsel, he just said he had no recollection. 
MR. AHERN: Now I am asking him did he ever interview Mr. 


Smith. He said he had no recollection, Your Honor,that it was put in 
Philadelphia. Now I am asking him did there ever come ja time when you 
ever did talk to Roy Smith. 

THE WITNESS: I believe Mr. Smith was interviewed prior to 
the close of the investigation on a fee paid to the defendant. 

BY MR. AHERN: 

Q. Ona fee paid to the defendant? A. That is correct. 

Q. When do you place that date, then? A. Sometime between 
September '56, when Special Agent McIntyre came in and/we were con- 
tacting the clients. 

Q. All right. I assume you got an affidavit from him or some 
document from him with respect to the item of a fee, didn't you? 

A. I believe Mr. Smith had a canceled check which he had given to the 
1540 defendant, and the fee had been reported, so-- 

Q. So what? A. No affidavit or anything was secured. 

* * * * 

Q. Did you secure, from Mr. Smith, any statement from him 
as to whether he owed a loan to Mr. Chaifetz as of December 31, 1950? 
A. There was no evidence that he owed--that Mr. Smith owed him any 
money, so we had no reason to ask him if he did. 

Q. So, you didn't ask him, is that right? A. No: 
Q. You do not list as an asset on December 31, 1950, a claim 
due and owing to Mr. Chaifetz in the case of Gibson vs. Holmes in tle 
amount of $75, do you? A. No. 
Q. When you were checking the court files you came across a 
case of Gibson vs. Holmes, did you not? A. That is correct. 
Q. And who did Mr. Chaifetz represent in that case? A. That, 
1541 I would not recall, who he-- 


Q. Did you make any inquiry to determine whether, as of 
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December 31, 1950, he had advanced $75 in costs, which were due and 
owing to him? A. No. 

Q. Now, is your recollection still hazy as to whether in this 
direction that came down from Philadelphia the case of Gibson vs. 
Holmes was mentioned? A. I do not know if it was mentioned. 

* * * * 

Q. Showing you Defendant's 30 for identification, I will first 
ask you whether you have ever seen the papers that are attached 
thereto, before? A. No, I have not. 

Q. Did you, in the case af Gibson vs. Holmes, when you found 
the file, did you check with the District Court to see what fees had been 
put up for costs? A. As I stated previously, none of these cases were 
checked for costs because we did not know what the taxpayer claimed 
on his return. 

Q. Will 'you answer the question yes, or no? Did you or didn't 
you? A. No. 


1542 Q. And, of course, Mr. Witness, if, as of December 31, 1950 
there was $75 due and owing to him for advances made in a case, that 


w ould be an asset that would be properly included in determining his 
net worth as of December 31, 1950, isn't that right? A. If he did not 
claim a deduction for it, yes. 

Q. Now, Mr. Witness, all the items which I have set forth to 
you, beginning yesterday afternoon and today, if I told you they totaled 
$35,172.50 and that these were additional assets that existed as of 
December 31, 1950 and which are not included in your computations, 
you would concede, would you not, thatif these assets, in fact, existed, 
all the computations that follow from your original base would be 
dramatically changed and inaccurate ? 

Answer that yes, or no, please. 

MR. SMITHSON: Your Honor, I do object to the limitation. 

THE COURT: Sustained. It is a purely hypothetical question, 
based upon something that is not yet in evidence. I do not think he 
should be required to answer yes, or no. He can answer inhis own way. 
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Go ahead, answer it in your own way. 

THE WITNESS: If these so-called loans were, indeed, on hand 
as of December 31, 1950 and were still on hand at the end of Decem- 

1543 ber 31, 1955, it would not make one iota change lin my net 
worth. If they were all paid back in the year of 1951, the only year 
that would be affected would be the year of '51. 

BY MR. AHERN: 

Q. Well now, sir, are you saying that if the starting point in 
this case was increased by the additional assets which have been out- 
lined to you and that these assets were paid off during the five-year 
period, that that would not change all the computations that have 
f lowed on your Exhibit No. 66? A. That is not what I testified. 

Q. Well, that is the question I am asking you. 

MR. SMITHSON: Your Honor, he is arguing with the witness. 

THE COURT: You are arguing now. I will sustain the objection. 

MR. AHERN: Your Honor, let me rephrase the question, then. 

THE COURT: You had not asked that question previously. 

MR. AHERN: May I have an answer to that question, Your 
Honor? 

THE COURT: Go ahead, ask it without arguing about it. 

1544 BY MR. AHERN: 

Q. Mr. Witness, if these additional assets, which I have out- 
lined to you of some $35,000 were existent as of December 31, 1950, 
and if these assets were paid off during the course--or, with respect 
to the cash on hand, was expended during the five-year period, you 
would concede that all the figures which appear on your|Government's 
66, would be dramatically changed? A. Yes. 

Q. Now, do you recall yesterday I asked you about the claim 
of the defendant that as of December 31, 1950 he had $20,000 cash on 
hand? Do you recall that? A. Yes. 

Q. And you recall, do you not, that you testified that in com- 


puting your net worth you gave him credit for no cash on hand, right ? 


A. That is correct. 
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Q. And you based that, you said, on a statement of the tax- 
payer in September of 1956 and in April of 1957? Do you recall that? 
A. That is correct. 

Q. Now, isn't it a fact, Mr. Taxpayer, do you recall when you 
were--Mr. Witness, when you were on the stand November 2, 1959 
you were asked this question, page 1130, by Mr. Smithson, when you 
were on direct examination: 

1545 ’ "Question: All right. Mr. Hein, did you have occasion 
to speak with the defendant, Mr. Chaifetz, relative to what, if 

any, funds he had on hand in his person as of December 31, 

1950?" 

You answered: 

"Yes, I did. 

"Question: Where and when did you have that conversa- 
tion with him? 

"Answer: At the formal conference held in April or 

May of 1957." 

Were you asked those questions and did you make those answers ? 
A. Yes. 

Q. You didn't mention anything in there about a statement made 
by the taxpayer in September of 1956, did you? A. No. 

Q. And, as a matter of fact, Mr. Witness, in September of 
1956, that was the month when you and McIntyre andthe defendant went 
down to the vault for some audit of his vault, isn't that right? A. That 
is correct. 

Q. And when you were on cross examination yesterday, is 
your recollection refreshed that in the course of that discussion the 
taxpayer said that he had $600 on hand now, as of 1956? A. He had 

1546 $600 in the safe deposit box. 
Q. As of 1956? A. That is correct. 


Q. Then you didn't mean to say to His Honor and the Jury, yes- 
terday, that the!defendant, in 1956 had made any statement with re- 
spect to his cash on hand as of December 31, 1950, did you? 
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A. He was asked, when we were inventorying the box, about his cash 
on hand inthe prior years and he stated he always kept approximately 
$300 in his pocket; if he had any money at all, it was clients' money 
which he held over night. He was asked if he had any money in his 
office and he said, no. 

Q. Mr. Witness, when you were asked on direct |examination 
by Mr. Smithson as to when the defendant made any statement about 
cash on hand as of December 31, 1950, you didn't mention anything 
about 1956, did you? A. No, I did not. 

Q. You said the April conference of 1957, isn't that right? 
A. Yes. 

Q. Andisn't it a fact, Mr. Hein, that the defendant contended, 
both at that conference and in Philadelphia, that he had $20,000 cash 
on hand? A. No, he did not. 

1547 Q. Do you know what his contentions were at Philadelphia ? 
A. No, I do not. 

Q. Then you do not know what he contended at Philadelphia ? 

MR. SMITHSON: Argumentative, Your Honor. 

THE COURT: It is argumentative. Sustained. 

BY MR. AHERN: 

Q. Let me ask you this, sir. You have read the|report, have 
you not, of the Philadelphia office of the conference in Philadelphia ? 
A. I may have. I do not recall if I did or not. 

Q. Well, is your recollection refreshed, from reading that 
report, now, that the taxpayer contended that as of December 31, 
he had $20,000 cash on hand? A. No, it is not. 

Q. * * * There was also, was there not, involved in the re- 
versal in Philadelphia of the--not reversal, but in the transmittal of 


Philadelphia from your findings, a direction that you investigate any 

inheritance which the taxpayer received? Isn't that right? A. Yes. 
Q. Because the taxpayer's father died in 1953, didn't he? 

1548 A. That is correct. 

Q. And the taxpayer told you that he received some $10,000 
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from his-- A. The taxpayer-- 
Q. Would you allow me to finish the question, Mr. Hein? 


A. Ithought you were finished. Iam sorry. 

Q. Did he tell you that he had received $10,000 from the death 
of his father? A. At that conference in April of '57 the taxpayer 
stated that he did--his father had come down to Washington and given 
him some money. No amount was stated as to how much it was. 

Q. Well, did you ask him? A. He was asked and he said he 
did not want to give the amount. It had been advanced prior to that 
time. I believe, with the inventory of the safe deposit box-- 

Q. Let's get it in order, then. September of 1956-- 

MR. SMITHSON: May I interrupt you, counsel? Iam not 
sure whether or not the witness had finished the answer. 

THE COURT: Did you finish the answer ? 

THE WITNESS: No. 

THE COURT: Go ahead, finish the answer. 

THE WITNESS: I believe, at the inventory of the safe deposit 
box in '56 was the first time it was brought out. When we interviewed 

1549 his brother Sam and his ex-wife, we asked them about any 
money that the father-in-law would have had. And then at the formal 
conference he would not give the amount and he told us he did not wish 
us to contact any members of his family again in regards to it. 

Since that time we have checked the Gift Tax Section of the 
Baltimore District and New York District in which the father resided. 
There was no gift tax returns filed for the year of '53, in which he says 
he got the gift. 

* * 

BY MR. AHERN: 

Q. Now, is your testimony that in September of '56 the defend- 
ant said he received funds from his father, is that right, upon his 
father's death? A. I did not say that. 

Q. What did he say? A. I said he received it from his father 
priortohis death, as a gift. 
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Q. Now, if he received a substantial sum from his father in 
1953, prior to his father's death, how would that, assuming you gave 
him credit for it, how would that be reflected in Government's 66? 
A. It would be a below-the-line adjustment, if he did receive this 
money. 
1550 Q. What do you mean below-the-line adjustment|? A. At the 
bottom, with the other adjustments, with the capital gains, dividend 
exclusions, and that. 
Q. What would be the affect on your chart if youl had to put a 
figure, what would be the affect of that in terms of affecting the net 
worth of the defendant? A. It would reduce the taxable |income for that 
year only. 
Q. By what amount? A. By what amount the gift was. 
Q. All right. Now, with respect to the amount of that gift, 
did it ever come to your attention that the defendant contended that he 
received $10,000 during the year of 1953? A. At either the Philadel- 
phia or the Justice conference an amount was stated. 
Q. All right. And the exact amount was $9600, |was it not? 
A. I believe so, yes. 
Q. All right. Now, with that $9600 in mind, did you then in- 
terview the ex-wife of the defendant and ask her what she knew about 
that? A. She had been interviewed previously to that amount being 
fixed. 
Q. Did you interview her after the Philadelphia conference 
with respect to that amount? A. No. 
1551 Q. You were directed by the Philadelphia office |to do that, 
were you not? A. We were not, no. 


Q. Are you sure of that? A. I don't believe we 
* * * * 


1552 Q. Now, sir, with respect to this $9,600 which the defendant 
contended he got in 1953 from his father prior to his death, you did 
ascertain in 1953 that the father had a series of heart attacks, did 
you not? A. We ascertained that he was sick. We didn't know what was-- 


356 


Q. And did you ascertain during the course of your inquiry that 
after the death that it was the defendant who paid for the tombstone, the 
funeral, and all the expenses incident to the burial of his father? 

A. It was ascertained that he did pay for the funeral, yes. 

1553 Q. And then during the course of the inquiry did you ascertain 
from the defendant that out of this $9,600 he deducted, of course, to 
himself the $1,800 or so that he claimed was due and owing to him as 
of December 31st, 1950, for the purchase of the automobile for his 
father? A. No. 

Q. Now,’ Mr. Witness, with respect to your--would you turn 
to your chart ? 

Have you got the Government's 66 ? 

With your Honor's permission, may I have the witness step to 
the blackboard? 

THE COURT: Well, yes, go ahead. 

(Thereupon the witness went to the blackboard.) 

BY MR. AHERN: 

Q. Mr. Witness, I wish you would turn to Page--the last page 
of your chart, to this all important starting point. 

Have you got that? A. Yes. 

Q. All right. Now, would you put the starting point on the 

board as of December-- 

THE COURT: This isn't going to be duplication of what-- 

MR. AHERN: No. 

THE COURT: --we have here? 

1554 MR. AHERN: No. I want to try to illustrate a point. 

THE COURT: If it is just going to be repetition of the figures 
that we have then I don't think we should take the time to do this. 

MR. AHERN: Well, does your Honor want me to state what I 
want to try to illustrate ? 

THE COURT: Yes, so that I will know whether we are wasting 


time. Each juror has this before them with the figures and if it is just 


going to be putting the same figures on the board then we 
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shouldn't do it, counsel. 

MR. AHERN: No, I don't intend to do that, your Honor. I in- 
tend, your Honor, after he puts the Government's starting point on 
the board--I am going to ask him to put--assuming the additional 
assets that the defendant contended-- 

THE COURT: I don't think that is proper at this time, counsel. 
I had rather discuss it at the Bench. 

MR. AHERN: All right. 

(At the bench:) 

MR. AHERN: He made a statement, your Honor. 

THE COURT: Maybe Mr. Laughlin should hear this, too. 

Here is my point: I permitted you to cross-examine concerning 
these, all these claimed assets by the defendant even though I assume 
the Government has an explanation of these assets and at|the proper 

1555 time there will be a dispute as between them. 

I permitted you to do that on the theory that you have a right 
to cross-examine concerning any leads it is the responsibility of the 
Government to make, but I think it is premature, completely premature, 


to right now at this stage of the proceeding have the agent put on the 


board these assets which you claim until they are substantiated by 

testimony. 

At that time you will have the right then to have him go to the 

board and put the picture before the jury. But at this time it is pre- 
mature, not having established these assets. 

* mJ * * 

1556 THE COURT: Well, you can ask him that without /going to the 

b oard about it. Let's see if you can't get it out by your question with- 

out bothering about the board. 

I think you can interrogate further about that without bothering 

about the board. 

MR, AHERN: I thought it would make it clearer, that is all. 

THE COURT: Well, let's see if you can get it out, 

MR. AHERN: All right. 
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(End of Bench conference.) 

* * 

BY MR. AHERN: 

Q. Wait a minute now. Net worth as of December 31st, 1950, 

1557 your starting point is $61,018.52. A. Yes, that is the 
starting point, net worth. 

Q. All right. Now, as of December--then you have right in 
the next column as of December 31st, 1951, $76,530.19. 

Right? A. Yes. 

Q. All right. Now, my first question is: 

If in fact this $61,018.52 omitted the $37,000 in assets about 
which I have asked you and if that figure should be $96,000 and some 
odd dollars instead of $61 ,018.52--first question: 

That would affect, would it not, all the other computations 
which follow from the starting point? A. If these assets were still on 
hand as of December 31st, '55 there would be no affect on the net 
worth increase. 

Q. Well; let's assume that they are not on hand; that the addi- 
tional assets, first of all, were expended during the five year period. 

That would change all the figures that follow, would it not ? 

A. Yes. 

Q. And they would all be dramatically revised downward so 
far as taxable income is concerned. 

Right ? 

THE COURT: You asked the same question before. 

1558 BY MR. AHERN: 

Q. Do you recall on cross-examination, sir,--maybe I mis- 
understood you but you made the statement that if all those assets, 
additional assets, which we contend were not included in yaur starting 
point, if they were all paid off in 1951, that it would only, in that 
event, assuming that eventuality happened, that it would only affect 
the year 1951. 

Do you recall that? A. Yes. 
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Q. All right. Now, is that still your answer? A, Yes. 

Q. All right. Now, if, in fact, the figure $61,018.52 should 
be $96,000, using that as a premise, and those additional assets were 
all paid off in 1951, what would be his net worth as of December 31st, 
1951? A. $76,530.19. 

Q. Well, what about the additional assets that he would have 
received during the year 1951? A. They would be reflected in these 
other assets that are listed. In other words, these loans|that he got 
into the bank or if he--if these, this $36,000 had been paid back in 
1951 and he purchased $36,000 in assets there would be no affect in 
'51 at all. 

Q. Well, wait a minute. In 1951 if the $36,000 was paid back 
in 1951 you are not suggesting that his net worth would still be 

1559 $76,530.19, are you? A. If he had no other assets that is 
what his net worth would be. 

Q. Well, wouldn't his assets be increased some $31,000 over 
the $76,530.19 that you have got? A. Not if he had--if these were 
all the assets that he had, this $76,000, that is what it would be. 

Q. Well, sir, Iam assuming that he has $37,000 in assets at 
the starting point that you have not included. A. Right. 

Q. And they were paid off in 1951. Now, all these people that 
owed him money all paid him off in 1951. 

Let's assume that hypothetical situation. 

Right? A. Right. 

Q. You aren't saying that his net worth would still be 
$76,530.19, are you? A. You would have to find what he did with 
t hat $36,000. 

* * 

THE COURT: No. 

1560 MR. AHERN: No, no, Mr. Witness. 

THE COURT: He is just assuming hypothetically that he had 
$36,000 additional assets and they were all paid back to him, whether 
they were loans or whatever they were, in the year '51, 
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His question is whether that would not have increased his net 
worth. 

THE WITNESS: If it went into one of the assets we have listed 
here, if this $36,000 went into the Liberty National Bank-- 

MR. AHERN: Right. 

THE WITNESS: --his assets at the end of '51 would be 
$76,530.19. 

BY MR. AHERN: 

Q. Well, Mr. Witness, you have his net worth as of 
December 31st-- 

THE COURT: I think it is just a misunderstanding. 

MR. AHERN: He obviously misunderstands. 

THE COURT: The simple question is: If the defendant, assum- 
ing hypothetically , had $36,000 in assets, loans receivable or whatever 
they were, that were not disclosed in this opening statement and those 
were paid back to him in 1951 and he put this $36,000 in the bank, just 
assuming that, -- 

THE WITNESS: Yes, Iam assuming it went into the Liberty 

1561 National Bank, your Honor. If it did, the balance in the Liberty 
National Bank that we show here of some $18,463.96, that would repre- 
sent some of this $36,000 that was paid back. 

So that, therefore, if all the money went into that account and 
all the assets we have here--he has no other assets--he would only be 
worth $76,530.19 at the end of '51. 

BY MR. AHERN: 

Q. Mr. Witness, maybe I can clarify this for you. 

I am not suggesting that, in fact, this eventuality happened, that 
the $36,000 was all paid back in '51 and that it was all put in the bank. 

Iam merely asking you a hypothetical question because obvi- 
ously the balances that you have in the banks would not be the same 
balances if this happened. 


Now do you understand the premise under which I am asking the 
question? 
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MR. SMITHSON: I think the question has been changed, Your 
Honor. I ask that the question be restated. 

BY MR. AHERN: 

Q. Allright. Let me restate the question. 

Mr. Witness, let's forget your balances that you have got re- 
corded in the Liberty Bank and American Security and so on. 

Let's forget them for the moment. Right? A. (Right. 

1562 Q. Now, let's assume that you omitted $36,000|in assets from 

as of December 31st, 1950. 

All right? A. Right. 

Q. Now, let's assume just for the purpose of argument that 
that $36,000 that the defendant claims was due and owing to him in 
December 31st, 1950, was all paid back in the year 1951. 

Right? A. Right. 

Q. Now, we are not saying where it was put, but it was all paid 
back in the year 1951. 

That would then increase his net worth in 1951 from the figure 
you have, $76,530.19, by some $36,000, would it not?| A. Unless 
we knew what he did with it that question could not be answered. 

Q. You mean you can't answer it or you don't want to answer 
it? 

THE COURT: I think what you are failing to do is to assume 
the truth of the hypothetical statement. 

THE WITNESS: No, your Honor, -- 

THE COURT: Assuming there was actually $36/000 in assets 
that he had that weren't disclosed in this opening statement and he got 
that $36,000 paid back and he opened up a new account-+ 

1563 THE WITNESS: His net worth increase would not change at all 

then between '50 and '51. 

THE COURT: Well, wouldn't he have $36,000 more assets? 

THE WITNESS: Well, he would in the base year) and also in '51. 


So if you increased the two figures by the same amount your differ- 
ence--in other words, if you take a $100 in '50 as your net worth and 
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$200 in '51 that is a $100 net worth increase. 

If you add a $1,000 to '50 and a $1,000 to '51 you still only have 
a $100 net worth increase. So if he has, say, $36,000 in assets in the 
base year and puts it in a bank account in '51 his net worth increase 


would not change at all. 

THE COURT: I see. 

BY MR. AHERN: 

Q. Well, Mr. Witness, if you assume in my question-- 

THE COURT: In other words, because he had the $36,000 in 
1950, and that is not reflected in the amount that you have there, it 
wouldn't affect the situation as far as his increase in '51? 

THE WITNESS: No. As long as he put it in another asset that 
is not shown here it wouldn't affect the increase in the net worth. 

1564 BY MR. AHERN: 

Q. Well, suppose we get at it this way, so we are not talking 
at cross purposes: 

If we assume for the purpose of argument that the defendant's 
true net worth, the true starting point, was $96,000-- A. Right. 

Q. --instead of $61,018.52-- A. Right. 

Q. --one thing we are agreed upon, if all those assets, those 
assets that you left out were paid off in various years, we are agreed 
that your figures would all be off. 

Right? A. Providing no other assets were secured by those 
which are not shown here. 

Q. Correct. Weare in agreement on that, aren't we? A. Yes. 

Q. Because that is the whole purpose of establishing a firm 

starting point. 
Isn't that right? A. That is correct. 
Q. Otherwise you don't have a net worth case. 
Right? A. Right. 
Q. Let's direct our attention to the cash on hand. 
1565 If, in fact, of this $36,000 that the defendant contends more or 
less that you left out of his total assets as of December 31st, 1950, if 
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that cash, that $20,000 in cash, was expended in various amounts from 
1951 to 1955 that also would affect all your figures, would it not? 

A. If it was used to purchase assets not shown here it would not affect 
them, 

Q. Say that again, sir. A. If it were used to purchase assets 
not shown on the Government's net worth it would not affect them. 

Q. Well, suppose it was not used to purchase assets not reflec- 
ted on the Government's net worth? A. If it was used for cost of living 
it would not affect this computation. 

Q. Well, are you saying then, sir, are you saying it doesn't 
make any difference whether the starting point is $61,000 or $96,000? 

You are not saying that, are you? A. What I am Stating is: 
You have to know what this money, the so-called $20,000 supposed to 
be on hand plus the other making up your total of $36,000, what that 
money was used for in order to be able to answer these questions that 
you are giving. 

Q. All right. Well, let me put it to you very simply: 

Basically, a net worth case is that you get the defendant's net 

1566 worth at one year, you get it at the end of the second year, and 
the increment in the net worth minus certain adjustments, you say, 
approximates his net income. 

Right? A. Yes. 


Q. All right. Now, if in getting the base year you have omitted 


some $36,000 in assets, $20,000 of which is made up in cash, and he 
expends those sums in subsequent years for the acquisition of assets 
that you have recorded in subsequent years, that affects all the compu- 
tations, doesn't it? A. In that case where he purchases assets that 
we show it would affect them. 

Q. And it would affect them by dramatically dipping his net in- 
come down. 

Isn't that right? A. Yes. 

Q. And that is one of the reasons, is it not, that you were 
always in a net worth case concerned with not only assets but what 
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cash on hand the taxpayer has as of the end of the year. 

Isn't that right? A. That is correct. 

Q. Now, sir, we will now address ourselves to your testimony 
on direct examination with respect to liabilities. 

Let me first ask you this general question: 

In terms of a net worth case, of course, we have now estab- 

1567 lished that if you leave out assets of the taxpayer it will affect 


the starting point and affect his net worth. 
* * * * 


Q. Well, now, what would be the effect if you omitted liabili- 


THE COURT: Well, they are all stipulated. 

MR. AHERN: If he omitted. 

THE COURT: Oh, Isee. You claim there has been some-- 

MR. AHERN: We say, your Honor, that the Potomac Invest- 
ment matter that he treats as an asset should also be treated as a lia- 

1568 bility. 

* * * * 

Q. *** (What is the affect, if you omit a liability of the tax- 
payer, on his net worth? A. If it were omitted in the base year it is 
to the taxpayer's advantage. If it is omitted in the last year it is to 
the Government's advantage. 

Q. What about if it is omitted in intervening years? A. If it 
comes in--suppose a liability comes in '52 and goes out in '53, the only 
thing it would affect would be those two years. 

Your additional income total for the two years would be the 
same but it would shift the income from one year to the other. 

Q. Well, that is right. It would affect the net income ina 

given year in which you omitted it. 

Right? A. Yes. 

Q. All right. Now, sir, I want to direct your attention under 
the heading of liabilities then to the--under the heading of liabilities 
you do not have any entry as a liability for the first trust on Lot 47, 


Idlewild on the Bay, do you? 
You list that as an asset, don't you, for the year 1953? 
1569 A. That is correct. 
Q. In other words, for the year 1953 you have an|asset of 
$1 , 341.81. 
Isn't that right? A. That is correct. 
Q. All right. Now, why do you list that as an asset? A. The 
record so indicated the purchase of it. 
Q. Well, now, what record indicated it? A. Taxpayer's rec- 
ord and affidavits secured from the sellers of the note. 
Q. Well, now, who were the sellers of the note? |A. A party 
by the name of Rosen. 
MR. AHERN: Do you have that? 
MR. SMITHSON: Yes, I will give it to you. 
23, 24, and 25. 
MR. AHERN: What is that ? 
MR. SMITHSON: 23, -4, and -5. 
* * * 
1570 BY MR. AHERN: 
Q. You included it as an asset and you made no corresponding 
entry of a liability for this amount, did you? A. There was no liabil- 


ity, corresponding liability. 
Q. All right. Let me ask you this: 
This Government's Exhibit 25 for identification, what is that ? 
A. That is a photostat of a note. 
Q. From whom to whom?’ A. It is from William E. and Helen 


L. Eisenhower to David W. Rosen and Sarah Rosen or the/survivor. 
Q. Now, that note was purchased by Mr. Chaifetz? A. That 
is correct. 
Q. And you found out, did you not, Mr. Hein, that) Mr. Chai- 
fetz endorsed that note and obtained a loan himself from the Potomac 
Investment Association-- A. No. 
Q. I hadn't completed my question. A. Iam sorry. 
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Q. And obtained a loan from the Potomac Investment Associa- 
tion and had turned over this note to them endorsing it as security for 
the loan. 

Isn't that right? A. No. 

1571 Q. Well, now, let me ask you this: 

You talked to Mr. Bomze, didn't you? A. Yes. 

Q. Did Mr. Bomze tell you it was a loan? 

MR. SMITHSON: I don't believe that this is proper, your 
Honor. The witness Bomze has testified. The witness has stated that 
he did not consider it a loan but a purchase. 

MR. AHERN: Well, my response to that is, your Honor, he 
listed it as an asset and not a liability. Mr. Smithson on direct exa- 
mination asked him upon what basis he listed it as an asset. 

He showed him certain documents. 

THE COURT: Mr. Bomze has already testified it was not a 


Isn't that right ? 

MR. AHERN: He testified it was a loan. Oh, yes. 

MR. SMITHSON: Excuse me, Mr. Ahern, not this witness. 

MR. AHERN: No, not this witness but Mr. Bomze did. 

MR. SMITHSON: This witness was excluded during Mr. 
Bomze's-- 

MR. AHERN: I recognize that. 

MR. SMITHSON: This witness was excluded during Mr. 
Bomze's testimony. 

1572 THE COURT: I understand. What is the question now? 

MR. AHERN: My question was, he ascertained from Mr. 
Bomze of the Potomac Investment Association that Mr. Chaifetz-- 

THE COURT: I think the word "ascertained" is wrong. You 
mean you want to ask him what Bomze told him. 

BY MR. AHERN: 

Q. All right. What did Bomze tell you? A. Bomze first 
stated that this was a purchase by the Association and then at a later 
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date he changed it around, after he talked to the defendant, and said 
that it was a loan. 

Q. Allright. Now, Mr. Witness, you made the statement that 
"after he talked to the defendant"", when did he talk to the defendant ? 
A. It must have been after we had been up there the first |time. 

Q. Well, I mean, were you there? 

Did you have a spy-glass? A. No. 

Q. Well, then when you made the statement that he talked to 
the defendant what did you base that on? A. It would appear from his 
change of--from it being a sale to a loan that he must have talked to 
the defendant. 

1573 Q. So you concluded then that he talked to the defendant. 

Isn't that right? A. I believe in the second affidavit he said he 
did talk to the defendant. 

Q. Now, isn't it a fact, Mr. Hein, that you went to Bomze and 
you were angry when Bomze said that Chaifetz had borrowed the money 
from the Investment Association and had endorsed the note to the 
Association and you were angered because it eliminated an asset from 
your 1953 computations ? 

Isn't that right? A. No, it is not. 

Q. And did you find out that in 1956 that Mr. Chaifetz paid off 
the balance on that note? 

MR. SMITHSON: I wonder, your Honor, if he means the 
Eisenhower note or any alleged note due ? 

THE COURT: Well, -- 

MR. AHERN: All right. Let me clarify this. 

BY MR. AHERN: 

Q. This note that you have before you, the so-called Eisen- 
hower note, was endorsed by Chaifetz over to Potomac Investment 
Association, wasn't it? A. That is correct. 

Q. And then it was put in the bank for collection, was it not? 
A. Yes. 

1574 Q. And now, let me ask in connection with this exhibit did you 


368 


ascertain from--or did you find out from Bomze whether the Potomac 
Investment Association had paid Chaifetz money as a loanfrom the 
Association? A. As I first stated, the original affidavit said it was a 
purchase by the Association and the second one, it was a loan. 

Q. All right. Now, how many affidavits did you get from him? 


A. There were two. 

Q. All right. Now, this Exhibit No. 48, what is that, the 
first affidavit or the second affidavit? A. That is not an affidavit of 
Mr. Bomze. 

* * * * 

Q. You did ascertain from the records you say--maybe I had 
better not use the word "ascertain". 

You actually saw a cancelled check, did you not, from the rec- 
ords of the Potomac Investment Association of $1,610 to Mr. Chaifetz, 

1575 did you not? A. No, I did not. 

Q. You never saw sucha check? A. No, I did not. 

Q. Well, did you look through their records ? A. They were 
not made available, no. 

* * * * 

Q. Well, did you ask for the records? A. The records were 
asked from Mr. 'Bomze and he did not produce them. 

Q. Did you ask for the records? A. I have so stated that 
Mr. Bomze was asked for the records and he did not produce them. 

Q. When? A. Sometime during '56. 

Q. Where? A. At Ceres Restaurant. 

* * * * 
1576 Q. Well, what did he say when you asked him for them? 
A. He said they were not in his possession. 

Q. Did he tell you where they were? A. He said they were 

in the defendant's possession. 

Q. Did you go to the defendant then and request him to see any 

document that would reflect a payment from the Potomac Association 
to him? A. We did not go to the defendant on that though. 
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Q. So you are not in a position to state whether or not the 
Potomac Investment Association loaned Chaifetz $1,610 and he, in 
turn, endorsed that note over to them as collateral, are you? 
MR. SMITHSON: Your Honor, I believe this is argumentative. 
THE COURT: He may answer it. : 
THE WITNESS: The taxpayer's fee book shows it/is a sale. 
The annual report to members of the Potomac Investment Association 
as of December 31st, 1955, lists it as an asset. 
Also one that was put in on direct examination of this witness 
dated, I believe it was July 31st, 1954, stated that the three members 
had purchased these three trusts that were listed on that and they were 
in their possession. 
BY MR. AHERN: 
Q. Well, now,-- A. So all evidence shows that it was a sale 
1577 by the defendant to Potomac Investment. 
Q. Now, you say that the Potomac Investment Association listed 
it as an asset. 
Is that right? A. That is correct. 


Q. That carried some weight with you, is that right, that they 
listed it as an asset? A. Taking all the-- 


Q. Yes or no. Did it carry-- 

MR. SMITHSON: Oh, your-- 

THE COURT: Let him answer the question. 

THE WITNESS: Taking everything into account, all the records 
that were shown, it would have to say that it was--had some bearing 
on it, yes. 

BY MR. AHERN: 

Q. So your answer is yes. 

Is that right? A. Yes, taking everything into account. 

Q. All right. Now, if, in fact, Chaifetz had borrowed $1 ,1610 
from the Potomac Investment Association and he endorsed the Eisen- 
hower note over to the Potomac Investment Association as security 
for the loan, and the Potomac Investment Association put the note in 
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the bank for collection the Potomac Investment Association would list 
that note as an asset, would they not? A. No, they--the way you are 

1578 contending it was security and it would not be. It would not be 
the note of the defendant which would be the asset of their's. This was 
just security, according to what you state. 

Q. Well, Mr. Hein, the $1,610, if Chaifetz borrowed $1,610 
from the Potomac Investment Association, now, that would be an asset 
of whom? A. The note that the defendant would have given for that 
would have been an asset of the Association. 

Q. All right. Now, let us assume that instead of giving the note 
he got a check for $1,610 from the Potomac Investment Association and 
instead of giving!a note he endorsed over a note that he owned, the 
Eisenhower note, and gave it to the Potomac Investment Association 
as security for the check that he was getting in his left hand in the 
amount of $1,610. 

If that happened would it not be natural for the Potomac Invest- 
ment Association to list this note as an asset? 

MR. SMITHSON: May it please the Court, I believe what he is 
asking the defendant--the witness to state is his definition of what 
would be a sale-- 

THE COURT: Well, I think it is assuming something that is not 

there. I sustain the objection. 

MR. SMITHSON: Your Honor, for the record, though they have 

1579 not been so marked, I have an affidavit of NormanA. Bomze of 
the 12th of September and an affidavit of Norman Bomze, 30th Septem- 
ber '57. 

* * 

BY MR. AHERN: 

Q. *** Showing you 31 and 32 for identification, these are--you 
have seen these before, have you not? A. Yes. 


Q. Andthese are regular affidavit forms that the special agents 


have. 
Is that right? A. Yes. 
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Q. And now the typing that is put on there was that typed by 


Mr. Bomze, was it typed by you, or was it typed by McIntyre? 
* * * * 


1580 THE WITNESS: This one of September the 12th I believe I 
typed. The one of the 30th I do not know who typed--recall who typed 


that one, 
BY MR. AHERN: 
Q. Now, the one that you say you typed, that is 32 for identi- 
f ication. 
Isn't that right? A. Yes. 
Q. And now where did you type that? A. In Mr.| Bomze's 
office. 
Q. And what did you use, his typewriter or did you carry a 
portable? A. No, his typewriter. 
Q. Andnow, that was taken on the 12th of September. 
Isn't that right? A. That is correct. 
Q. And was anyone present with you when that was taken ? 
A. Mr. McIntyre, Mr. Bomze, and I were there. 
Q. Andthen 31 for identification is the affidavit that you say 
1581 you don't think you typed, is that right, or that you didn't type? 
A. I stated I didn't know who typed it. 
Q. All right. Now, Government's Exhibit 31 for jidentification 
is signed by Mr. Bomze, is it not? A. Yes. 
Q. And taken some two weeks after the first affidavit. 
Isn't that right? A. Yes. 
Q. And in accordance with the questions I have asked you, 
Government's 31 for identification sets forth that this was a loan, does 
it not? 
MR. SMITHSON: Defendant's 31. 
MR. AHERN: Defendant's 31. 
BY MR. AHERN: 
Q. Sets forth that the Potomac Investment Association had 
loaned Chaifetz $1,610 and he had pledged the note with them as security. 
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Isn't that right? A. It says that it was secured by a first 
mortgage. 

Q. It says that they had loaned Chaifetz $1,610, doesn't it? 
A. Yes. 

Q. But you didn't choose to list that figure as a liability in 
1953 then, did you? 

1582 MR. SMITHSON: I object, your Honor. 

THE COURT: Sustained as repetitious. 

* * * 

1583 BY MR. AHERN: 

Q. Now, you listed the oil tank as being installed at 532 Cedar 
Street, Northwest. 

Isn't that right? A. That is correct. 

Q. Of course, you--did you later find out that you had the-- 
that it was not installed in 532 Cedar Street, Northwest? A. No, I 
did not. 

* * * * 

1585 Q. Did you ever go out to see where that tank actually was in- 
stalled? A. The records show that it was installed at 532 Cedar 
Street. I didn't' go out to see. I wouldn't know if it was the same tank 
or not if I went out. 

Q. Well, now, we come to the question of defense bonds. 

Every defense bond is registered somewhere, isn't it, in the 
Treasury Department ? 

Isn't that right? A. Every Series E, yes. 


Q. Andja man in your position can, to the penny, find out how 


much a given person has for defense bonds. 

Isn't that right ? 

What is so funny, Mr. Witness? 

MR. SMITHSON: Your Honor, I must say that the witness 
looked at me and I laughed and I feel responsible for that because 
well-- 

MR. AHERN: I don't think there is anything funny about it. 


373 


MR. SMITHSON: I don't know if your Honor wants to hear this 
in the presence of the jury but I will tell the Court why I grinned. 

THE COURT: Let's proceed. 

BY MR. AHERN: 

Q. When you were making this net worth of the taxpayer it 
was important to list all the bonds he had as of December 31st, 1950. 

Isn't that right? A. All that were found were listed, yes. 

Q. And you bungled that, didn't you? 

MR. SMITHSON: I object to that type of examination. 

THE COURT: It is argumentative. 

BY MR. AHERN: 

Q. Well, you even made a mistake on defense bonds, didn't 
you? A. I listed all the defense bonds that were found. 

1587 Q. My question is you made a mistake as tothe total amount 

of defense bonds. 

Isn't that right? A. Onthis net worth there is not-- 


Q. Well, on this net worth you corrected it. Isn't that right? 

MR. SMITHSON: Your Honor, that is the only net worth be- 
fore this jury. I don't think that is proper. 

* * * 

BY MR. AHERN: 

Q. Let me just ask you this: 


You have an independent recollection of a handwritten net worth, 
1588 do you not, that was prepared by you and McIntyre or by McIn- 

tyre? 

MR. SMITHSON: I must interrupt, counsel. You mean the 
handwritten net worth? 

MR. AHERN: Yes. Yes. 

MR. SMITHSON: Well, now, I believe, counsel, that was 
stated by the witness to have been Mr. McIntyre's. I didn't know that 
is what your request is. 

I have the handwritten. 

MR. AHERN: Well, then may I have it? 
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MR. SMITHSON: Sure. I have it. 

MR. AHERN: May we have a mark on this? 

* * * * 

BY MR. AHERN: 

@. Showing you Defendant's No. 33 for identification, you have 
seen that before, haven't you? A. Yes. 

Q. Andithat was a net worth that was apparently prepared by 
Mr. McIntyre. 

Isn't that right? A. That is Mr. McIntyre's handwriting. 

Q. Ali right. And as you testified earlier on cross-examination, 
when you and McIntyre were working on this--because you were respon- 
sible for the audit features of the case. Isn't that right? A. That is 

1589 correct. 

Q. Now, you will note this was the net worth that was supplied 
to the defendant), isn't that right, a copy of which was supplied to the 
defendant ? 

MR. SMITHSON: I don't believe the witness could answer that. 

BY MR. AHERN: 

Q. Well, do you know that it was? A. No, Ido not. 

Q. All right. Now, will you look under there and get the 
entry of defense bonds that you had as of December 31st, 1950? 

A. Yes. 

Q. Would you point your finger to it? A. (The witness indi- 
cated.) 

Q. And what amount did you have for defense bonds as of 
December 31st, 1950? A. This shows $23,831.25. 

Q. All right. Now, what did you--what does in truth and fact 
your later inquiry disclose the taxpayer had as of December 31st, 
1950? A. $24,206.25. 

Q. Where are you reading from, Mr. Witness? A. (The 
witness indicated.) 


1590 Q. All right. Now, would you come over for the year 1951 


and read what Government's 33 for identification discloses that you 
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listed as the taxpayer's defense bonds as of December 31st, 1951? 

MR. SMITHSON: Defendant's 33, counsel. 

MR. AHERN: Defendant's 33? Pardon me. 

MR. SMITHSON: Defendant's 33. 

MR. AHERN: Defendant's 33. 

THE WITNESS: The same as 1950, $23,431.25. 

BY MR. AHERN: 

Q. And now what does your revised net worth show the defend- 
ant has? A. $24,206.25. 

Q. And now let's go to the year December 31st, 1952. 

What did your--what does Defendant's No. 33 show as a total 
defense savings bonds that the defendant had? A. $23,831.25. 

Q. And what does the corrected or changed amount show ? 
A. $24,206.25. 

Q. And now how about 1953? A. $26,256.25. 


Q. And what does your changed one show? A. '$25,968.75. 


Q. And how about '54? A. $20,568.75. $20,568.75. 
1591 Q. And how about '55? A. $19,800 on each. 

Q. So you came out even--you came out right on two years, 
didn't you? A. That is correct. 

Q. And now, of course, this original net worth that you had 
here showing bonds as of December 31st, 1950 of $23,831.25 that 
tended to lower the defendant's assets, didn't it? A. That changed-- 
that was corrected. 

Q. Will you answer my question? 

It tended to lower the defendant's assets, didn't it 

Q. And, therefore, depressed the starting point. 

Isn't that right? A. That is correct. 

Q. Now, do you recall what you had on your rough net worth 
as to his bonds? A. No. 

Q. Now, were--did you or McIntyre make these errors as to 
the bonds or did you both make them in unison? 

MR. SMITHSON: It presupposes it was an error on the witness' 
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part as of that time, your Honor. I think that is improper. 
THE COURT: I sustain the objection. 
1592 BY MR. AHERN: 

Q. Well, let me ask you this: 

Who was'charged with adding up the bonds that the defendant 
had as of December 31st, 1950, you or McIntyre? A. I added up what 
figures we had supplied to us on the bonds. 

Q. From the Treasury Department, Iassume? A. Bureau of 
Public Debt. 

* * * * 

1594 Q. Now, you were also asked on direct examination about phone 
bills. 

Isn't that right ? 

* * 

A. That is correct. 

Q. Phone bills. And your testimony, as I believe, on direct 

examination was that the exhibits that you got from the phone company 
1595 were less in each year than the man reported on his return. 

Is that right? A. That is correct. 

Q. Now, asa matter of fact, Mr. Witness, when you testified 
to that on direct you knew at that time that you gave him no credit for 
deductions taken in pay- phone calls. 

Isn't that|right? A. Figuring it out that would be about fifteen 
hundred calls per month from a pay booth. 

Q. Now, will you answer my question: 

Did you give him any credit for pay calls that he made? 

4. That was not asked on direct. 

MR. AHERN: Your Honor, I submit I am entitled to an answer. 

THE COURT: The question is whether you did give credit. 

THE WITNESS: No. 

BY MR. AHERN: 


Q. And you were also informed, were you not, that a substan- 


tial number of business calls were made from the defendant's residence ? 
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You were informed of that, weren't you? A. No. 
1596 Q. Well, you gave him no credit for portions of his phone bill 


that were used for business at his home, did you? A. No. 
Q. Now, Mr. Witness, have you, with respect to |this Govern- 

ment's--Defendant's, rather, 33 for identification, which is the net 

worth that you say Mr. McIntyre wrote out, there is also another blun- 


der with respect to the Packard stock, is there not? 

MR. SMITHSON: Your Honor, that-- 

THE COURT: It is argumentative. Sustained. 

BY MR. AHERN: 

Q. Let me ask youthis: Will you turn to the Packard stock on 
Government's 66? 

When do you show the Packard stock on Government's 66 is in 
existence and when do you show it being sold? 

MR. SMITHSON: First, your Honor, the witness has identified 
this instrument as that of Mr. McIntyre's. I don't think it is possible 
or permissible to interrogate him on Mr. MciIntyre's paper. 

MR. AHERN: I think it is proper, your Honor, because he has 
testified that he is responsible for the audit features of the case and 
that he has seen this exhibit. 

MR. SMITHSON: But he did not prepare it, your Honor. 

MR. AHERN: And since he is responsible-- 

* * * * 

1597 BY MR. AHERN: 

Q. Well, Government's 33, you have seen before, haven't you? 
A. I thought this was Defendant's 33. 

Q. All right. Defendant's 33. A. Yes. You showed it to me 
a couple of minutes ago. 

Q. Well, I know I showed it to you a couple of minutes ago but 
you have seen it before that, haven't you? A. In the file|I saw it, yes. 

Q. And you are familiar with its contents, are you not? A. I 

haven't looked it over, no. 

Q. Are you telling me that you haven't looked over this net 
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worth statement before ? 

MR. SMITHSON: Argumentative, your Honor. 

MR. AHERN: I think I have a right-- 

MR. SMITHSON: The witness has answered it. 

THE COURT: Sustained. 

* * 

1599 BY MR. AHERN: 

Q. Mr. Witness, do you recall on direct examination that you 
were asked about an asset that you have listed in your Government's 
Exhibit 66, which is a second trust note on 5072 Just Street, Northeast ? 
A. Yes. 

Q. Now, that was the asset you found just before the trial, 
isn't that right? A. I believe it was found the day the trial started. 

Q. Yes. And you didn't have that on--in other words, that was 
an item that you did not have on your net worth, and when you found it 
you were allowed to amend and put it in, isn't that right? A. That is 
correct. 

Q. Now, as a matter of fact, that asset and the payment reflect- 
ing that asset was right in the defendant's check stub books for the 
year 1955, which you had access to, isn't that right? A. I would not 

1600 say that, no. 

* * * * 

Q. Showing you 34 for identification, is that a spread of de- 
posits in the Liberty National Bank? A. Yes. 

Q. Now, will you look at May 26, 1955 and do you find a check 
--turn to that entry, May 26, 1955 and tell me what you have. 

A. There are four checks on that date. 

Q. What are they, deposits or checks written? A. Checks 
written. 

Q. What were they? A. One is to Kent & Wilner Insurance 
Agency for $1.95; one is to Alert Engineering for three seventy-five; 
one is District Title for $225. 

Q. For how much? A. $225. 
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1601 Q. How much is the one to Alert Engineering and Home Im- 

provements Company? A. $375. 

Q. That was the company concerned with the Just note, isn't 

that right? A. That is correct. 

Q. So that was all available to you when you looked over his 

check stubs in 1955, isn't that right? A. Mr. Kliegman was inter- 
viewed and asked about notes that he had sold to the defendant. 

Q. Now will you listen to my question? My question is that 


this was available to you from the check stubs in 1955, isn't that 


right? A. This information was in the check stubs. 

Q. It what? A. It was in the check stubs, yes. 

Q. And, so, from those check stubs you got the information, 
and, using any kind of due care, you could have had that asset included 
in your original net worth, isn't that right? 

MR. SMITHSON: Argumentative, Your Honor. 

THE COURT: He may answer it. 

THE WITNESS: Mr. Kliegman was contacted and asked about 
any notes that he had sold to the defendant back in'56. He did not 

1602 identify this note, he did not know anything about--~he didn't say 
anything about it. We asked him what it was and he couldjnot recall 
at that time. 

BY MR. AHERN: 

Q. When did you find the existence of the note? A. The day 

this trial started. 

Q. And you had the same information in front of you the day 
before this trial, as you had back in 1955, didn't you? A. No. 

Q. What additional information did you have? A./ The de- 
fendant--not the defendant, Mr. Kliegman brought in a sheet on this 
note. 

* * 

REDIRECT EXAMINATION 
BY MR. SMITHSON: * * 
Q. Tell me, sir, you were examined by Mr. Ahern with 
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regard to person or persons that you or Mr. McIntyre contacted, sir. 
Did you, during the course of your audit or association with Mr. Mc- 
Intyre, experience any difficulty in locating any of the persons named 
in the fee books or any of the other records of the defendant? A. Yes, 
we did. 

Q. You were asked, sir, with regard to an item on May Ist of 
1951, which was an item of $61.68 alleged by Mr. Ahern to be a re- 
payment of a loan from a Mert Oliver, a payment received in 1951 on 

1610 May ist. Do you recall that interrogation? A. I believe, on 
that interrogation, it was referred to as a cash payment, as a fee. 

Q. All right, sir. Showing you Defendant's Exhibit 12 for iden- 
tification and asking you, sir, to look at such deposits for the date of 
May 1, 1951, do you find a deposit of $61.68? A. Yes, I do. 

Q. And cash or check, sir? A. It was by check. 

Q. And I will ask you, sir, if there is any other payment in 
the name of Mert or Mort Oliver for the year 1951? A. That is the 
only one shown in the check book stubs. 

Q. And by its singularity, sir, would that indicate to you a 
regular repayment of an obligation, loan or indebtedness ? 

* * * * 

1611 THE WITNESS: No, it would not. 

* * * * 

1612 Q. Regarding the portion of the Exhibit 66 which has been re- 
ceived in evidence, that is, the Packard stock, sir, did the defendant, 
on thatitem, in his itemization of income for that year, indicate, sir, 
a gain or loss on that stock transaction? 


* * * * 


THE WITNESS: The defendant did not show any gain or loss on 
this transaction on his '51 return. 

BY MR. SMITHSON: 

Q. You were asked further, sir, with regard to what I believe 
was Defendant's Exhibit 25 for identification. 

MR. SMITHSON: May I have that ? 
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MR. AHERN: What is that? 
MR. SMITHSON: Something with regard to a Samuels. 
(The document was handed to Mr. Smithson by Mr./| Ahern.) 
1613 BY MR. SMITHSON: 
Q. Showing you what has been handed to me, sir, by the de- 
f endant and his counsel as Defendant's Exhibit 25 for identification, is 
that the item, sir, which was shown to you as Defendant's |Exhibit 25? 
A. That is part of it, yes. 
Q. Is that part of it? A. Yes. 
Q. Was there anything else shown to you? A. There were, I 
believe, two more papers in the folder at that time. 
MR. SMITHSON: May I see them, please? 
(The documents were handed to Mr. Smithson by Mr. Ahern.) 
MR. AHERN: Your Honor, I might say, with respect to that 
exhibit, I questioned about the check. 
MR. SMITHSON: I do not know what was shown to him because 
it was not shown to me. 
MR. AHERN: The whole exhibit is there. 
BY MR. SMITHSON: 


Q. Iwill show you, sir, what counsel has kindly stated he dis- 


played to you as a check payable to someone, and I will ask you, sir, 
if contained in those papers, without identifying what, if any, papers 
are in here, there appears any note from anyone by the name of Samu- 
els? And by note, I mean an instrument in commerce, in financial 
1614 commerce, shall we say. A. No, there is no. 
Q. Did you learn, sir, or did there come a time you learned 
that the person Samuels was the sister of the defendant? A. Yes, I 
did. 
Q. During the course, sir, of your cross-examination, you 
were asked with regard to the inclusion of certain items as income 
and whether or not there might not have been certain expenses in 
connection with those transactions. 
Do you recall that examination or course of examination? 
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A. Yes, Ido. 


Q. Tell me, sir, at any time did you or Mr. McIntyre, in 
your presence, request the defendant for the itemization of his busi- 
ness deductions? A. Yes, we did. 

Q. Was it supplied to you? A. It was not. 

* * * * 

1617 MR. SMITHSON: MayIsee, Mr. Ahern, Defendant's Exhibit 
35 for identification ? 

MR. AHERN: What one is that ? 

MR. SMITHSON: Liberty check stubs. 

(The exhibit was handed to Mr. Smithson by Mr. Ahern.) 

BY MR. SMITHSON: 

Q. You were questioned, sir, with regard to Defendant's Ex- 
hibit, I believe it is, 35 for identification, and asked whether or not 
all the items which appeared thereon you observed at a prior occasion, 
is that correct, sir? A. That is correct, I was asked that question. 

Q. And/your answer was that they are the same as you saw 
them before, or different? What is your answer? A. They are dif- 
ferent than I have on the check spread. 

Q. Now, for the purpose of this, sir, may I ask you at this 
time to circle what did not appear thereon at the time you first saw 
them ? 

(Thereupon, the witness placed several circles on the exhibit.) 

* * * * 

1619 EDWARD L. McINTYRE 
called as a witness by and on behalf of the Government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. SMITHSON: 

Q. Mr. Mcintyre, will you give us your full name, sir? 
A. Edward L. McIntyre. 

Q. Andiyour occupation, profession or business? A. Tama 
special agent of Internal Revenue. 


383 


* * * * 


1620 Q. And what is your recollection, sir, as to your 


assignment 


to make such an investigation of the defendant, Abraham |Chaifetz ? 
Do you recall, sir, when you received your assignment in that field 


or in that regard? A. In June of 1956. 


Q. And you were a special agent at that time? A. 


Yes 


Q. Do you recall, sir, when you first met the defendant, 


Abraham Chaifetz? A. In September of 1956. 


Q. Were you alone or with anyone? A. I was with Revenue 


1621 Agent Hein. 
* * * * 


Q. Now, sir, would you relate to us what you said or did when 
you went up to meet the defendant, Abraham Chaifetz? A. On Sep- 
tember 19, 1956, I accompanied Mr. Hein to Mr. Chaifetz' office, 


where I was introduced as Special Agent McIntyre. 


Q. Who introduced you in that capacity? A. Mr, Hein. 
Q. Would you continue. A. I presented my credentials, at that 


time, to Mr. Chaifetz (indicating credentials). 
Q. Let me see that for a moment. I noticed you 


thing, for the record, out of your pocket as your credent 


1622 ticed thereon, sir, what appears-- 
MR. SMITHSON: If counsel will stipulate-- 
BY MR. SMITHSON: 
Q. --a badge; is that correct? A. Yes. 
MR. LAUGHLIN: May I see it, counsel? 
MR. SMITHSON: Surely. 
(The credentials were handed to Mr. Laughlin by 


pulled some- 


ials. Ino- 


Mr. Smithson.) 


MR. LAUGHLIN: Is this the one he had at that time? 


MR, SMITHSON: I will ask him. 
MR. LAUGHLIN: Is that the same picture he had 
MR. SMITHSON: I will ask him. 
MR. LAUGHLIN: All right. 

BY MR. SMITHSON: 


at that time ? 
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Q. Tellime, sir, is this the same credentials and, specifically, 
is it the same shield or badge and the same photograph of you therein? 
A. No; the other picture had hair on it. 

Q. All right. Is it the same badge? A. Yes, it is the same 
badge, the same cover, but they replaced our credentials with newer 
pictures. 

Q. All right, sir. And this particular badge, does it read, 
sir, "Special Agent, U.S. Treasury, Internal Revenue Service, Intelli- 
gence’? A. Yes. 

1623 Q. Did you display that to anyone? A. Yes. 

Q. Towhom? A. I displayed it to Mr. Chaifetz. 

Q. Did you say anything to him, sir, by way of any warning 
whatsoever? A: I asked him if he was aware, under the Constitution, 
that he was not required to furnish any information if he so desired. 

Q. And did he make any response to that? A. He said that he 
was and that he was an attorney. 


Q. All right. Now, as a result of that, sir, did you make an 
investigation? A. I did. , 


Q. Allright. Tell me, with regard, sir, to the items or 
what would be called specific items of unreported income, is that the 
responsibility of a special agent or of an Internal Revenue agent, if 
you know? A. That is the responsibility of the special agent. 

Q. And if there were any such items in this particular case, 
that would have been your responsibility, as opposed to Mr. Hein? 

A. Yes, sir. 

1624 Q. Directing your attention, Mr. McIntyre, to the month of 
September of 1956, did you have occasion, sir, to talk with the defend- 
ant regarding what, if any, funds he had on his person, in his home, 
in his safe deposit box, or any other point? 

* * * 

THE WITNESS: Yes. 

BY MR. SMITHSON: 

Q. Where and when did such conversation take place? A. On 
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September 24th, when we inventoried the safe deposit box of Mr. Chai- 
fetz at the Union Trust Company. 

Q. Now, would you relate, sir, what the conversation was that 
you had relative to that field of inquiry with the defendant? A. In the 
box was found $600, and we asked Mr. Chaifetz if he had any other 
money and he said yes, he usually carried about $300. |And we asked 
him if he had any money at home, and he stated the only money he ever 
kept at home would be clients' money that he might keep over night. 

Q. Did you have any inquiry, sir, with regard to other boxes? 

1625 A. Yes, Mr. Chaifetz stated he had no other boxes. 

Q. Did you have any inquiry, sir, with regard to any safes? 
A. Ido not recall. 

Q. Directing your attention to April of 1957, did you recall, 
sir, attending a conference on that date relative to Abraham Chaifetz ? 
A. On April 10, 1957 a formal interview was held in our office. 

Q. And were you present? A. Yes, I was. 

Q. Was the defendant present? A. Yes. 


Q. Do you know a person by the name of Cohen? A. Iknow 
Mr. Samuel H. Cohen. 

Q. Was he present? A. Yes, sir. 

Q. Do you know a person by the name of Bloomenberg? A. I 
know a Mr. Sidney Bloomenberg. 


Q. Was he present? A. Yes, sir. 
* * * 


1626 (At the bench:) 
MR. SMITHSON: Your Honor will recall at the outset of this 
case that Your Honor--I do not know if I should say suggested, but 
advisedly stated that the Government should call Mr. McIntyre on the 
issue of the statement allegedly made by the defendant regarding the 
thousand dollars which was, according to his assertion, paid as a bribe 
to Mr. Albert Steinem, the deceased trustee in bankruptcy. 


I wonder if Your Honor recalls that. 
* * * 
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1629 THE COURT: The only thing about the word "bribe," it has a 
little more inflammatory connotation. 

MR. SMITHSON: That is the reason I came up here. 

MR. AHERN: The other question, I agree with you, we would 
concede it was income. 

* | * * * 

1630 THE COURT: The record may show, of course, that the jury 
has been excused, at the request of the defendant. We are having this 
interrogation just with reference to this one subject here. 

MR. SMITHSON: Yes, Your Honor, and along the lines of what 
was discussed in the bench conference out of the hearing of the jury. 

THE COURT: Very well. 

1631 BY MR. SMITHSON: 

Q. Mr. McIntyre, when you attended this particular conference 
on April 10th of 1957 with the defendant , his counsel and accountant, do 
you recall, sir, any conversation relative to a one thousand-dollar item 
involving one Albert Steinem? A. During the conference one of the 
questions was put ito the taxpayer was in regard to an unreported legal 
fee of a thousand dollars. 

Q. And who put the question, as you recall, to the defendant? 
A. I did. 

Q. All right. Do you recall--give us, to the best of your ability, 
the wording of the question. A. I asked Mr. Chaifetz why the one 
thousand dollars that he had received from Washington Novelty Com- 
pany was not included as taxable income. 

Q. Did he make an answer to it? A. He admitted receiving it-- 

Q. He did make ananswer? A. Yes. 

Q. To the best of your ability, sir, would you state to us what 
his answer was, in his words, if youcan recall them? A. He admitted 
receiving it, but stated that he had paid it out. 

1632 Q. All right. Was there further conversation as to whom he 
had paid it out? A. Yes, he stated that he had paid to a trustee in 
bankruptcy by the name of Albert Steinem. 
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Q. Was he interrogated as to the reasons for such payment ? 

MR. LAUGHLIN: Of course, I think the question should be, 
Your Honor, what else was said. 

MR. SMITHSON: All right, if counsel desires it. 

BY MR. SMITHSON: 

Q. What else was said, with regard to that one|thousand-dollar 
item, by the defendant? A. I think that was the only explanation made. 

* * * * 

1637 (Thereupon, the jury resumed the jury box.) 

THE COURT: All right, you may proceed. 

BY MR. SMITHSON: 

Q. Now, Mr. McIntyre, I believe when we were last before the 
jury I asked you concerning a conversation which you had with the 
defendant on April 10th of 1957 in the presence of the parties you have 
indicated. 

Specifically, sir, would you relate to the court and ladies and 
gentlemen of the jury, what, if any, conversation you had with the de- 
fendant or heard in your presence withthe defendant, your conversation, 
relative to a one thousand-dollar unreported item of income? A. I 
asked Mr. Chaifetz why this particular item was not reported on his 
return, and he stated that he had paid--he admitted receiving the money 
as a fee and had paid it to a trustee in bankruptcy by the nane of 
Albert Steinem. 

Q. All right, sir. Now, tell me, at any time, Mr. McIntyre, 
do you recall any conversation with the defendant relative to a place 
known as the Maple Hill Hotel? A. I asked Mr. Chaifetz in regard to 
his investment in the Maple Hill Hotel. He stated that in the latter part 
of 1945, that he had invested some money in there, not in excess of 

1638 $10,000. 

Q. Did he have any--was that all--strike that. 

Was there any other conversation, sir, relative-+-by the defend- 
ant Chaifetz, relative to any additions to that sum of $10,000, at any 
time, to your knowledge? A. He was asked if he made any further 


388 


investment in that, and he stated he had not. 

* * * 

CROSS EXAMINATION 

BY MR. LAUGHLIN: 

* * * * 

1648 Q. During this investigation, Mr. McIntyre, did you put a 
cover on Mr. Chaifetz' mail? A. I may have, but I do not know for 
sure. 

Q. Since you have said that, I will ask you another question 
and then we will come back to it. 

Explain to us whatis meant by a mail cover? A. A mail cover 
is where the Post Office will relate to you the name of the sender of 
first-class mail. About once a week they mail you a slip showing that 
such-and-such a person received mail from Sears & Roebuck & Com- 
pany or some business like that. 

Q. Well, would it apply to outgoing mail? A. No. 


1649 Q. Well now, when the cover was on, if a man that you were 


investigating got a Christmas card, say from the Revlon Corporation, 
or some other company, would you note that? Would that be noted? 
That the Revlon Company sent him a Christmas card for passing a 
quiz program or something like that? Would that be noted? A. If it 
was first-class mail, it would be noted. 

Q. Well, assuming they put a four-cent stamp on it? A. Yes, 
sir. 

Q. Then you would be notified? A. Yes, sir. 

Q. Then, to do that, sir, you have got to get the permission of 
the Post Office Department, don't you? A. Yes, sir. 

Q. Also, I take it, you got permission of Mr. Chaifetz, too, 
didn't you? A. No, sir. 

Q. Oh, you didn't ask him if you could do that? A. No, sir. 

Q. In other words, you put a cover on his mail and he didn't 
know anything about it, is that right? A. Yes, sir. 

Q. Well now, are you certain that you put the cover on his 
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mail or are you confused and in doubt about it? A. I stated I didn't 
1650 know whether--I may have. 
Q. Can you verify that, sir, over night for us? A. I can. 
Q. And will you bring us down your correspondence with the 
Postmaster General? A. Yes. 
* * * * 
1655 THE COURT: Once again the Court would like to caution you 
about not discussing this case with any person whatsoever, and if I 
should happen to refrain from giving you this precautionary instruc- 
tion at each recess and adjournment, I want you to understand, mem- 
bers of the jury, as I said at the outset, that it applies every time we 
recess and adjourn court. 
Obviously, you are not to discuss this case with ahy person 
until you come to the jury room for your deliberations. 


* * * * 


1656 November 6, 1959 


* * * 
EDWARD L. McINTYRE * * * CROSS (Continued) 
1674 BY MR. LAUGHLIN: 


Q. Now, Mr. Mcintyre, in your conversations with Mr. Hein, 


did you ascertain that he at one time prepared a rough--what he called 
a rough net worth? A. I believe his first net worth would be con- 
sidered a rough net worth. 
1675 Q. Well, in point of time, what did that cover, sir? A. When 
I came into the case Mr. Hein had a net worth prepared. 

Q. You looked over it, did you? A. I did. 

Q. What became of it? A. I don't know. 

Q. Did you prepare a rough net worth, or were you shown a 
rough net worth as to the year either '45 or '46? A. Would you repeat 
your question ? 

MR. LAUGHLIN: Mr. Reporter, would you repeat that ? 

(The question was read back by the reporter.) 

THE WITNESS: I prepared a rough net worth for- 

BY MR. LAUGHLIN: 
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Q. Do you have that here? A. I do not know whether I do, or 
not. 

Q. Can you tell me this: Is it reflected in a report or reports 
prepared by you? A. Yes. 

*x* * * * 

1677 Q. Mr. Witness, we hand you Defendant's 33 for identification. 
Have you seen this before, sir? A. Yes, sir. 

Q. Now, tell us what thatis. A. That is a net worth state- 
ment for the years 1950 to 1955. 

Q. Andthat is your work? A. Yes. 

Q. You preparedthat? A. Yes. 

Q. Now, having told us that, does it refresh your recollection 
as to whether you prepared other net worths or other charts constitut- 
ing or representing net worth? A. Yes, there was an appendix A 
prepared. 

Q. Sir?!A. There was an Appendix A prepared for the years 
'45 through '50. 

Q. And where is that, Appendix A? What do you have--do you 
have any document or does your associate, Mr. Hein, or Mr. Smith- 
son have any document that reflects the net worth for 1945 or '46? 

1678 MR. SMITHSON: As I have indicated, counsel, may it please 
the Court, we did have a rough one and I thought I had furnished it. I 
am looking for it now, if you will bear with me. 

* * * 

1682 BY MR. LAUGHLIN: 

Q. Mr. McIntyre, after you got into the case you were trying 
to make a criminal case out of this, weren't you? A. If the evidence 
is found, that is part of my duties, sir. 


Q. Well, you were aiming, that was your objective, wasn't it, 
a grand jury indictment? Wasn't it? A. That is part of my duty, yes. 

Q. Now, you were trying to also get information, were you not, 
that would be favorable to Mr. Chaifetz? Is that right? A. Weare 
interested in information, whether it is favorable or unfavorable. 
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Q. In other words, you were going to turn up information that 
was favorable and that was unfavorable, is that right? A. Yes, sir. 
* * * * 
1683 Q. Mr. Mcintyre, you attended a conference in Philadelphia, 
didn't you? A. No, sir. 
Q. You were not there? A. No, sir. 
Q. At the so-called Regional Conference? A. I\ was not there. 
Q. Now, isn't this a fact, that the report you originally sub- 
mitted and was transmitted to Philadelphia, the Regional Office, that 
was sent back, wasn't it? 
Let me say this: If the report was not sent back, directions 
came to you to do certain things, isn't that right? A. Yes. 
Q. To follow certain leads? A. Yes. 
1684 Q. What did you do after that report came back? A. We fol- 
lowed the various information or suggestions they mentioned, the vari- 
ous things that had been contended in Philadelphia and supplied them 
to us for comment. 
Q. You ran down certain leads, did you? A. That is right. 
Q. What leads did you run down? 
MR. SMITHSON: Your Honor, on this matter I eee because 
I think this is part of the affirmative defense. 
THE COURT: I think he may answer this question. 
THE WITNESS: May I look at my report here ? 
BY MR. LAUGHLIN: 
Q. Yes. 
(Brief pause.) 
First, let me ask you this, Mr. McIntyre: It is not possible 


for you to answer the question without referring to it, is|that right? 
A. I don't think so. 
Q. Is that because it's been so long ago? Is that it, sir? 
Because it's been so long ago? Would that be your answer? A. That 
would partly be it, probably. 
Q. And you say your memory would fade after a |little while, is 
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that right, sir?’ A. Well, there are figures in here that are sizeable 
and I would rather look at it and be exact. 
1685 Q. All night, go ahead, sir. A. One of the things that was 
there was a comment as to the deductions, and we found that telephone 
expenses of $4300 had been claimed but information from the Telephone 


Company was only $1386. 
Q. Well, Mr. McIntyre, I take it that although you are an 


accountant--I believe you were a pupil of Mr. Cohen's weren't you? 
A. Yes, sir. 

Q. Hetaught you? A. That's right. 

* * * * 

1686 Q. Then this question, sir: With respect to the telephone 
calls, don't you recognize that in many instances an attorney or pro- 
fessional man must make calls from an outside phone? A. Yes. 

Q. Froma pay phone? A. Yes. 

Q. That sometimes on a case in progress he may develop in- 
formation and he may have to make two or three long distance calls 
that might total five or ten dollars? Do you recognize that? A. It 


is possible. 
* * * * 


1688 Q. Mr. Mcintyre, did you ask Mr. Chaifetz pointedly or 
specifically whether he had made calls from time to time from pay 
telephones? A. We asked for substantiation of the large difference 
between what was claimed and what we found was paid to the telephone 
company. 

Q. Well, sir, you have investigated many cases, haven't you? 
A. Some, yes. 

Q. Have you not? A. Yes. 

Q. And cases involving professional people, is that right ? 
A. Yes. 

Q. Now, you say you asked for substantiation. This question: 
Did you ask him |whether he had made calls from pay telephones? 
A. He stated he had made some calls from pay telephones. 
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Q. How many? A. I don't recall. 
1689 


Q. Is that reflected in any of your files or any of your reports, 


that you asked him that question and he gave you that answer? Is that 


reflected in anything before you? A. I do not think so. 


Q. All right. Now, what other leads did you run down, sir? 


A. I do not understand your question, sir. 


* * * * 


Q. What other leads did you run down, sir? A. 


was one fee, the Hamel, Park & Saunders fee of $333. 34. 


Q. And who did you interview--333.34? A. Ye 
Q. You interviewed him. All right. And I take 


1690 report of that? A. Yes. 


Well, there 


s. Mr. Mather. 


it you made a 


Q. Now, Mr. McIntyre, in these statements that you obtained 


from witnesses, you were vitally interested in the subje 
those, weren't you? A. Yes, sir. 


ct matter of 


Q. And in some cases you prepared them, didn't you? A. Some 


cases. 


Q. And you then swore the people, didn't you? |A. 


oath, yes. 
Q. Well, why didn't you, to protect the integrity 
go to an outside notary? A. I have authority to take an 


Q. Even though you are interested in the subject 
A. Yes. 
* 


* * * 


Q. Now, what other leads did you run down? A. 
rene fee. 
Q. You ran that down? A. Yes. 
1691 Q. Who did you interview in connection with that 
interview anyone. I wrote to the company and asked for 
Q. Now, Mr. Witness, then, this question: You 
lot of people, didn't you? A. Yes. 


I took their 


of the matter, 
oath. 


matter ? 


The Glamo- 


? A. I didn't 
a statement. 
circularized a 


Q. Hundreds, is that right? A. I don't know the exact amount. 


Q. And clients of the defendant? A. Yes. 
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Q. Relatives and friends of the defendant? A. I don't know of 
any relatives that I circularized. 

Q. Clients? A. Clients. 

* * * * 

1692 Q. Now, you made trips out of town, also, in Mr. Chaifetz' 
case, didn't you? A. Yes. 

Q. Whereto? A. New York. 

Q@. Many orfewtimes? A. Several. 

1693 Q. And where else did you go? A. That is the only place I 
recall. 

Q. All right. Now, what other leads, sir, did you run down? 
A. The Aldredge fee. 

Q. And this question, Mr. McIntyre: You spent a considerable 
time in this Courthouse, didn't you? A. I have spent considerable time 
examining court dockets, yes. 

Q. Dockets and files? A. Yes. 

* * * * 

1694 Q. Now, in connection, then, with Aldredge, you ascertained 
that from looking in a file or a docket in this Courthouse, isn't that 
right? A. I believe that is right. 

Q. Now, what did you ascertain in connection with the Aldredge 
matter? A. That the taxpayer had been paid $1200 as a retainer and 
received $1,000 out of a settlement of an estate. 

Q. Was that one of the things that the Philadelphia office or the 
Regional Office told you to verify? The Aldredge matter? Is that right? 
A. Well, I have)it mentioned here that the allegation that there has 
been no concealment on the part of the taxpayer in regard to the report- 
ing of legal fees undoubtedly has been made because the defense counsel 
is only aware of a very small portion of the many specific items of 


1695 documented unreported legal fees shown in the report. 
* * * * 


Q. Now, what do you understand--you were told to investigate 
leads. What did you understand that to mean, sir? A. Well, it depends 


395 


on the type of business that you are investigating. In this particular 
business, it would be contact clients and find out if they paid the man and 
how much they paid him, and then verify it to see if the amount had 
been reported. 
Q. Well, didn't it mean, sir, in the Philadelphia) office, that 
the taxpayer made certain contentions as to assets, since this was a 
net worth case, and you were asked to verify whether, in fact, he had 
assets that you omitted or had not put in your report? Isn't that what 
is meant by the running down of the leads, sir? Can you answer that, 
sir? Can you answer that, sir? 
* * * * 
1697 Q. Mr. McIntyre, I will exhibit this to you again, that which 
Mr. Smithson just turned over to me. 
When the Philadelphia office returned the report or the sum- 


mary, you were given certain instructions, either by the Regional 


Council or by Mr. Hackett, to run down contentions of the taxpayer, 
is that right? A. Right. 
Q. And one of those was to run down his contention as to cash 
on hand, is that right? A. Right. 
Q. What did you run down with respect to the contention of 
1698 cash on hand? A. I made inquiry of his brother as to whether 
he knew whether the man had cash on hand. 
Q. When did you do that, sir, and the name of the brother? 
A. Samuel Chaifetz. 
Q. And when did you do that? A. February of 1957. 
Q. All right. And then who else did you interview or what else 
did you do with respect to his contention of cash on hand? A. I inter- 
viewed his divorced wife at the same time, the same day or within a 
day or two that I interviewed his brother. 
Q. Well now, this report, to fix the time of these things, Mr. 
McIntyre, this report came back from Philadelphia about when? 
A. October 11th '57. 
Q. And then you did these things after that date?| A. This was 
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Q. No. |Iam talking about when it came back from Philadel- 
phia, sir. You were given certain directions and certain instructions 
by the Regional Office in Philadelphia-- First, so that we may under- 
stand, will you tell His Honor and the jury what is a Regional Office, 
what that means? A. It is an office in our setup in Philadelphia that 

1699 our reports pass through before they finally come to the Depart- 
ment of Justice. 

Q. Thenthe report came back from the Regional Office asking 
you to run down certain leads. Not what happened before, but after 
that. You said October of '57. Who did you interview or what did you 
do after October of '57 with respect to the taxpayer's contentions of 
cash on hand? A. I don't recall exactly. There were inquiries made. 
I think further examination of building and loan accounts were made. 

Q. Tell'us who you interviewed, what building association 
offices you interviewed, what banks you interviewed or anyone else in 
following down the mandate or the instructions of the Philadelphia 
office as to leads. A. I don't recall which particular building and loan 
accounts or building and loan associations were contacted. 

Q. Can you tell us specifically anything you did after October 
of '57 in running down leads? 

MR. SMITHSON: Is that all leads, counsel, or just this one? 

MR. LAUGHLIN: Well, leads as to cash on hand and any assets 
contended by the taxpayer, Mr. Chaifetz. 

THE WITNESS: The contention that the man had cash on hand 
was never explained other than that a certain amount was on hand. 

1700 Q. Well, you were not in Philadelphia? A. No, I was not. . 

Q. Therefore, you don't know what was said, do you? A. No, 

I do not. 


Q. Can you tell us, have you got the memorandum or the report 


that came back from the Philadelphia office, the Regional Office ? 
A. I might--I have my report here. 
Q. Iam talking about--Mr. McIntyre, you have been on the 
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witness stand before, haven't you? A. Yes. 
Q. In many courts? A. I have been on some, yes. 


Q. Now, can you answer the question yes, or no, and then if 


it needs an explanation, Iam sure His Honor will give you that oppor- 
tunity. 

Now, have you a copy of the report or the summary or the 
mandate that came from the Philadelphia office as to running down 
leads? A. Yes. 

Q. Where is it? A. I believe it is in my file. 

Q. In this court? A. I don't know for sure. 

1701 Q. Well, if His Honor let's you step down from|the stand, can 
you find it? 

MR. SMITHSON: May I be heard on an objection on this, Your 
Honor ? 

THE COURT: AIL right. 

(At the bench:) 

MR. SMITHSON: This, Your Honor, I believe to be a fishing 
expedition. I have supplied his statements, which will be binding on 
him for such examination as he might wish. I do have a statement of 
the report which came back from Philadelphia, but I do|not believe that 
that is proper to be taken from the Government files and I ask Your 
Honor to rule on it. 

THE COURT: Let me look at it. 

* * * * 

1703 THE COURT: For example, on the cash item it |explains in de- 
tail the position of what the defendant was asserting, that he had 
$20,000 in cash, in currency and that his father had delivered $9600 
and it was put in his deposit box and thereafter it was spent. But there 
is no instruction. 

* * 

1704 (In open court:) 

BY MR. LAUGHLIN: 

Q. Mr. Mcintyre, after the case went to Philadelphia, the 
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recommendation of your superior, before it was sent to the Department 
of Justice to proceed with criminal prosecution, was the matter sent 
back to the Intelligence Division for any purpose ? 

* * * * 

1705 Q. For further investigation, Mr. McIntyre? A. Informa- 
tion was supplied to us for our comment. 

Q. Well, was there any request, sir, that there was to be further 
investigation in the case, any investigation at all? Was there or was 
there not? A. I don't recall if there was to be further investigation or 
not, but it mentioned different contentions that had been made by the 
taxpayer. 

Q. All right. Now, as to those contentions, did you, or any- 
one associated with you, conduct a further inquiry or further investi- 
gation as to those contentions? A. It is possible we did. I would have 
to look at my report here in front of me. 

Q. Will you look at it? A. CanI do that? 

Q. That ‘is because it is so long ago, is that it, Mr. McIntyre? 

(Thereupon, the witness examined a document.) 

A. The taxpayer's brother was recontacted on September 19, 1957 
and questioned as to an allegation that the father had given Mr. Abra- 
1706 ham Chaifetz $9600 prior to his death. 

Q. And did you run that down? A. Yes. 

Q. And, by interviewing whom? A. Mr. Samuel Chaifetz. 

Q. And who else? A. And Mrs. Ida Chaifetz. 

Q. Now, what other investigation did you do? 

(The witness examined a document.) 

A. I believe that was all. 

Q. Now, you said that when it came back there was a mention 

of contentions of the taxpayer. What were some of the contentions, 


sir? 


Do you still have to read to do that? A. It had been alleged 
that he had received $9600. 
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Q. You have told us that. Now, what other contentions? 
A. Another allegation was that the taxpayer had received an automo- 
bile at the time of his father's death, also. 
Q. Did you run that down? A. Yes. 
Q. Who did you interview? A. We interviewed (Mr. Samuel 
Chaifetz. 
* * * * 
1708 Q. All right. When you interviewed Sam Chaifetz and Sam 
Chaifetz' wife--who did you interview, again? A. Mr.| Sam Chaifetz. 
Q. And who else? A. Mrs. Ida Chaifetz. 
Q. What did they tell you as to this money? What did they tell 
you? They told you he got some money, didn't they? Al. No. They 
said that Mr. Chaifetz had been a part-time painter and|had heart 
trouble and had not been able to work but part time, and I believe that 
when he had died had left little or no money. 
Q. Did you get a statement to that effect, signed by them? 
A. I got an affidavit from Mr. Sam Chaifetz. 


* * * * 


1709 MR. LAUGHLIN: This will be Defendant's Exhibit 37 for iden- 
tification. 


BY MR. LAUGHLIN: 
Q. Here is Appendix A. Now, net worth, '45,you have 
47,189.83. Then you lowered that and finally it's 43,814.83. Did I 
quote it correctly? A. Yes. 
Q. And that is 1945? A. This was changed because of infor- 
mation that came through from the Bureau of Public Debt in regard to 
bonds, that was not available when this was first prepared. 
1710 Q. Now, Mr. Mcintyre, if in '45 his net worth, instead of 
being $47,189.83, was, in truth and in fact, $75,000 or thereabouts, 
would your recommendation have beenthe same? A. Ifthe unreported 
income found had been the same, it would have been. 
Q. Mr. Agent, was a loan receivable of Al Wilner ever 
brought to your attention? A. It was mentioned, I believe, ina 
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conference at the Department of Justice. 
Q. Did you run that down? A. No. 
Q. All right. Now, was a loan receivable, Jack Avirom, was 
that ever mentioned? A. Yes. 
Q. Did you run that down? A. I believe so. 
~»-Q. When? A. Examination of the taxpayer's American Se- 
curity & Trust check stub book disclosed it had been paid, I believe. 
Q. Did you interview the individuals involved? A. No. 
Q. All right. How about Robert H. Johnson, was that men- 
tioned at any time? A. Analysis was made of his loans and-- 
Q. Can you answer the question? Did you run that down, sir? 
1711 A. No. 
Q. How about B. Samuels, do you recognize that, that name, 
B. Samuels, a loan receivable, B. Samuels, $300? A. I believe that 
is a relative? No. 
Q. And you did not run that down? A. No. 
Q. Loan receivable, J. Livingston, $400, you did not run that 
down? A. No. 
Q. How about Merton Oliver? A. We didn't contact Mr. Oliver. 
Q. How about the advances in the William A. Johnson case? 
Was that mentioned? A. I don't recall that. 
Q. Did you run that down? A. I don't recall that. 
Q. How about loan receivable, Frances Haley, did you run 
that down? A. I'tried to contact Mrs. Haley but I was never able to. 
Q. Then you did not run that down? A. No. 
Q. A loan receivable, Sam Chaifetz, $2300, did you run that 
down? A. No. 
1712 Q. All right. Loan receivable, Roy M. Smith, $400, did you 
run that down? A. Yes. 
Q. And when? A. We contacted Mr. Smith and found that 
actually it involved the purchase of a diamond brooch, I believe. 
Q. Yes. And did you get a statement from him? A. No. 
Q. Why didn't you? You got statements from nearly everybody, 
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Q. Did youtry? A. I don't recall. 
Q. Now, what was the brooch--what was the value of it? 
A. I don't recall the amount. Maybe $800. 
Q. It wasn't $1100? A. I don't know. 
Q. In your report you mentioned a diamond ring of Mr. Chai- 
fetz', didn't you? A. Yes. 
Q. Then, can you tell us why you didn't mention the brooch? 
First, did you mention the brooch in your report? A. No. 
Q. But you mentioned the diamond ring? A. Yes. 
1713 Q. And was that to inflame your superiors? A.) The diamond 
ring ? 
Q. Yes. A. No, sir. It was just an asset. 
Q. Well, how about the brooch, wouldn't that be an asset ? 
Isn't that something women wear on their coats or something? Isn't 
that what a brooch is? A. I guess so. 
* * * 
REDIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Mr. Mcintyre, did you ever find the brooch?| A. No. 
Q. Did you ever find or see the diamond ring? A. I saw the 
diamond ring. 
Q. Where did you see that? A. Mr. Chaifetz was wearing it 


one time. 


Q. Isee. You were asked, sir, with regard to certain tele- 


phone bills, whether or not you had had conversations with the defend- 
ant relative to him making calls from pay phones or long distance 
calls. Did you ever, sir, at any time request from the defendant sub- 
stantiation of his deductions, specifically, among those,| the phone de- 
1714 ductions? A. Yes. 
Q. Did he give it to you? A. No. 


* * * * 


1718 THE COURT: Now, Mrs. Kingsbury and Miss MacDaniel, the 
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reason the Court spoke to you ladies was because the Court did observe 
that--at least, the Court thought he observed that you made some re- 
marks between each other. I assume, of course, that you were not 
talking about the case. 

JUROR JEANNE C. MacDANIEL: We were talking, but it was 
about lunch. 

THE COURT: Iassumed that. But we have to be very careful, 

1719 during the progress of the trial, that there is no, even apparent, 

discussion among jurors because it might, even though there isn't any- 
thing basically wrong--which, of course, Iam assuming there is not-- 
even though, it creates the suspicion that you are talking about the case 
and it might do some harm. 

That is the reason I called it to your attention. And, of course, 
I am not indicating that you were disobeying the instructions of the 
Court in discussing the case among yourselves during the progress of 
the trial. 

It is very important, as I indicated at the outset, that jurors 
keep their own counsel and not even give each other any impression 
as to the evidence as it is adduced before you during the trial, but hold 
your own counsel until you come to the jury room for your deliberations. 

That is a very, very important require ment of our jury system. 
And it is also important that you refrain from talking about the case 
outside with the members of your own families or with anyone else or 
permit anyone to talk to you about it; that you keep your minds open 
until all the testimony is in and you have heard the arguments of 
counsel and heard the inst ructions of the Court as to what the law is. 

Then, when you come to the jury room for your deliberations, 
you are, of course, free to discuss the case. 

I want to impress upon you once again, if you will please keep 

1720 in mind that even the innocent matter of lunch, or anything else, 

that you refrain from talking to each other during the time evidence is 
adduced and withhold such conversation and comment until you are re- 


cessed and the Court is adjourned. Thank you very much. 


JOINT APPENDIX 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,662 


ABRAHAM CHAIFETZ, 
Appellant, 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


VoL II of 3 vols. Pages 403- 830 


Washington, D. C. ROBERT I. THIEL EX 3-0625 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,662 


ABRAHAM CHAIFETZ, 
Appellant, 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOINT APPENDIX 


VCLUME_ I 


Docket Entries a Py ent 4 
Indictment, Filed January 7, 1958 


Letter from Leon H. A. Pierson to Abraham Chaifetz, 
dated January 28, 1959 5 5 : A 


Motion to Suppress (Excerpts) Filed February 6, 1959 . 
Affidavit of Abraham Chaifetz, dated June 5, 1958 
Plea of Defendant, Filed February 10,1959 ., . , 


Affidavit of John J, Hein, Revenue Agent Internal Revenue 
Service, Washington, D, C., [Attached to Opposition to 
Motion to Suppress] Filed April 1, 1959 os ie, ee 


Affidavit of Edward L, McIntyre, Special Agent, Intelligence 
Division, Internal Revenue Service, Washington, D. C. 
[Attached to Opposition to Motion to Suppress], Filed 
April 1, 1959 eer ey eer ee er 


Excerpts from Transcript of Proceedings, April 28, 1959 
Witnesses: 


John J, Hein 
Direct , « 
Redirect * 


Edward L, McIntyre 
Direct . 
Cross A ° 


Tuesday, April 28, 1959 


Abraham Chaifetz 
Direct 
Cross . 
Redirect 
Recross 


Friday, May 1, 1959 


John J. Hein 
Direct , . . . 
Cross ° . . ° 
Redirect ‘ : 
Recross : e  & 


Memorandum Opinion, Filed May 5, 1959 35 os 


Order Denying Motion to Suppress, Filed May 7, 1959" 


Tr. Page 


(ii) 


INDEX 


VOLUME I (Cont'd.) 


Excerpts from Transcript of Proceedings, October 15, 1959 


Opening Statement by Counsel on Behalf of the Government 


Opening Statement by Counsel on Behalf of the Defendant 


Witnesses: 


Joseph J, Marchioni 
Redirect rs 


Sam Chaifetz 
Diett:.<5- s 
Cross ee 
Redirect 
Recross ° 
Further Redirect 
Further Recross 
Further Redirect 
Further Recross 
Further Redirect 


October 19, 1959: 


Rose Chaifetz 
Direct . 
Cross * 
Redirect 


Elliot Alberts 
Direct , 


Norman A, Bomze 
Direct’ . e 
Cross aes 
Redirect 


October 20, 1959 


Norman A. Bomze 
Redirect (Continued) 
Recross ae 
Further Redirect 
Further Recross 
Further Redirect 
Further Recross 
Further Redirect 
Further Recross 
Further Redirect 
Further Recross 


Leonard Kliegman 
Direct . 
Cross Soe ne 
Redirect . 


Carroll L, Anderson 
Direct . 
Cross ose 
Redirect 


VOLUME I 
Excerpts from Transcript of Proceedings: 
Witnesses; October 21, 1959: . 


Howard T, Mather 
Direct . fg 
Cross “aan 


Nathan Wald 
Direct , 


John Vanne 
Direct , 
Cross p 


Sidney Beekman 
Direct . 


Margaret Uberman 
Direct: .- 4 
Cross ee 
Redirect 


Leonard Kliegman 
Direct , . 
Cross exe 


John Hein 
Direct... 


Preliminary Cross 
Direct . . 
Cross rics 
Redirect é 


Edward L. McIntyre 
Direct . 5 
Cross Sos 
Redirect 


VOLUME II 


Excerpts from Transcript of Proceedings (Continued) 
November 9, 1959: 


Argument of Motions on Behalf of the Defendant 
Argument on Behalf of the Government . 
Argument in Rebuttal on Behalf of the Defendant 


Albert Wilner 
Direct 
Cross 


Betty Kurtz 
Direct 
Cross 
Redirect 
Recross 


Tr, Page 


JA. Page 
155 


155 
157 


158 


(iv) 


INDEX 
(Cont'd.) 


VOLUME Il 


Excerpts from Transcript of Proceedings (Cont'd.) 


Witnesses: 


Ida Chaifetz 
Direct . 
Cross 
Redirect 


. 


Rosa Chaifetz 
Direct 
Cross . 
Redirect . 

Linda Rose Chaiferz 

Direct 

Cross 

November 10, 1959: 


. . 


Jerome Livingston 
Direct 
Cross 


Dorsey K. Offutt 
Direct . 
Cross ow 48 

William Alfred Johnson 
Direct 5 sk S 

Sam Chaifetz 
Direct 
Cross 


H, Watson Leese 
Direct 
Cross 
Redirect 


November 12, 1959 
Sherwood M, Hackett 

Direct . 

Edward L. McIntyre 
Direct 
Cross 


Abraham Chaifetz 
Direct . 
November 16, 1959 


November 17, 1959 
Adelle S. Johnson 
Direct . 
Cross 
Redirect 


Abraham Chaiffetz 
Direct (Continued) 
Cross 7 


° . 


(v) 


INDEX 
(Cont'd.) 
VOLUME II 


Excerpts from Transcript of Proceedings (Cont*d.) 
Witnesses: 


Ellis Miller 
Direct . . 


Abraham Chaifetz 
Cross (Resumed 
November 18,1959 . , 


Samuel H. Cohen 
Direct . 
Cross : 
Redirect 
Recross ° 
Further Redirect 


Wayne Kendrick 
Direct 
November 19, 1959 
Cross . 
Redirect 
Recross 
Redirect 


Harry M. Hull 
Richard L, Collins 
Harry S, Wender 


George E. C, Hayes 
Direct . . 


Stanley W, Kirstein 
Direct. . 


Nick Giordano 
Direct . ° 


Joseph J. Marchioni 
Direct , . 
Cross e . 


Sherwood M, Hackett 
Direct . ° 


John Hein 
Direct . . 


November 20, 1959 
Sherwood Hackett 

Direct 

Cross 


Sohn Hein 
Direct . . 


Joseph J, Marchioni 
Direct . 


_Tr. Page 


JA, Page 


(vi) 


INDEX 
(Cont'd.) 
VOLUME II 


Excerpts from Transcript of Proceedings (Cont'd.) 


Witnesses: 


John Hein 
Direct (Resumed) 
Cross or oe 


November 23, 1959 
Redirect 
Recross ° 


Abraham Chaifetz 
Direct . 
Cross ° . 


Samuel H. Cohen 
Direct . ‘ . . 
Cross eee a - 


Closing Argument by Counsel on Behalf of the Government 
Instructions bythe Court 3s ww ke 
Letter from Dr. Stanley Kirstein, dated Oct.27, 1959 . . . 


Message received at 8:50 p.m., November 23, 1959 from the jurors 
Filed November 23, 1959 Pr ne a ee a” ee” 


Defendant's Prayers, 1-23 inclusive: Filed Nov. 23,1959. 
Note from jurors, Filed November 24, 1959(4), . 

Verdict of Jury - Proceedings, November 24, 1959 

Verdict (Count four), Filed November 24,1959 . . . 


Order of the Court Directing the case to the Probation Officer, 
Filed November 24, 1959 Sa eo oR AS Se Os 


Motion for Judgment of Acquittal, Filed November 27, 1959 
Motion for New Trial, Filed December 7, 1959 Pa ate 


Transcript of Proceedings, December 16, 1959, on a Motion for 
Judgment of Acquittal and a Motion for New Trial 


Order Denying Defendant's Motions, Filed February 12, 1960 
Memorandum, Filed February 12,1960 . . . 
Sentence Proceedings, Filed February 26, 1960 * 
Judgment and Commitment, Filed February 24 1960 


Nofice of Appeal, Filed February 29, 1960 


184-797 


197 


* 


1721 November |9, 1959. 
* * * 
1723 THE DEPUTY CLERK: All witnesses who have not yet testi- 
fied in this case and will testify for either side, will please follow 
the Marshal to the witness room. 
MR. AHERN: These are defendant's witnesses. Do you think 
this applies to a legal argument, Your Honor? 
THE COURT: No, not as far as the legal argument. They may 
stay here during this legal argument. 
You may proceed. 


ARGUMENT OF MOTIONS ON BEHALF OF 
THE DEFENDANT 


MR. AHERN: Your Honor, I would like to begin this argument 
by the statement that the motions that I am about to argue|, I argue not 
just for the record, but I argue them sincerely because over the week- 
end I have had a chance to digest this transcript very carefully with 
respect to each year and I have assembled some authorities here on 
specific points which I want to call to Your Honor's attention, which 
I feel, based on the authorities, require a judgment of acquittal on all 
counts. 

Now, I would like to begin, Your Honor, by making one state- 
ment which I feel should be borne in mind as I argue all these motions , 


and that is, Your Honor, I feel, upon further reading of the Smith case, 


that the testimony which was received by Your Honor at transcript 
1132--Your Honor may recall record No. 1132 is the testimony of the 
1724 witness Hein relating to a statement made by the defendant as 
to cash on hand during his trip to the vault and then later, |jat the con- 
ference. Your Honor may recall that earlier at the trial--and this 
volume is not written up--when the question of the defendant's admis- 
sions at this conference were raised, it originally arose with the 
testimony of the defendant's brother; and Your Honor may recall that 
at the bench there was an exchange, and I believe Your Honor said, 
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"Well, you have those agents available on the question of corroboration." 

Now, after reading the Smith case again, it'seems to me, Your 
Honor, the philosophy of that decision is that a statement made toa 
revenue agent or revenue agents is not admissible unless there is inde- 
pendent corroboration. 

In other words, Your Honor, I do not think that the fact that this 
alleged statement was made in the presence of McIntyre and Hein, or 
Mcintyre, Hein, Hackett, and the group chief-- 

THE COURT: I think I can agree with you on that. I think 
there must be come other corroboration, in view of the fact that the 
corpus delicti in|this type of a case cannot be established independently , 
as it can in other criminal cases. I think that is correct. 

MR. AHERN: Well, I merely make that point because I feel, 
Your Honor, that puts in the record-- 

1725 THE COURT: I had not intended--if it appeared that I did in- 
tend to convey that impression, the record should be corrected be- 
cause I did not intend to convey the impression that that was the situa- 
tion. 

MR. AHERN: Well, I think the only relevancy, Your Honor, 
is that would bear on the issue--which I will come to later--as to wheth- 
er the Government has accounted here for cert ain contentions made by 
the taxpayer with respect to cash on hand. 

Now, Your Honor, the first motion which I will address to all 
counts is that I feel that under the law of the Holland case Your Honor, 
at this stage, should grant a judgment of acquittal; and I say this, 

Your Honor, after reading the transcript, it is my view that the Gov- 
ernment has misconstrued the effect or the mandate of the Holland 
case with respect to leads. 

Apparently, the Government has operated on the presumption 
that the taxpayer |would put in his contention of leads, would put on his 


affirmative testimony, and then they would have a chance, in rebuttal, 


to put on such evidence as they saw fit to show a tracing of these leads. 
Now, in this case the record shows, from the testimony of 
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Hein, at pages 1512 of the transcript, Hein states that the matter was 
sent down from Philadelphia for further inquiry with respect to the 
assets and contentions of the taxpayer. That occurs in two statements 
1726 in the record propounded to the witness Hein, that the matter 
was sent down from Philadelphia with directions to investigate the con- 
tentions of the taxpayer. 
So, on the Government's side of the case, we have substantive 
evidence that the matter was sent back to investigate the contentions 
of the taxpayer. 


Then, Your Honor, at pages 1479 of the record, the witness 


Hein admits that the Avirom note was discussed at Philadelphia. He 
testifies, on 1481 of the transcript, that the contention of the Wilner 
loan was discussed and the taxpayer's contention was made with re- 
spect to this matter. 
He states, at 1495 of the record, that a contention was made by 
the taxpayer with respect to the Johnson matter, and he says that he 
can't place that as either Philadelphia or at the Department of Justice. 
He reiterates, at record 1500, that the Avirom asset was 
brought out in Philadelphia. 
At record 1511, he states, in response to inquiry, that he was 
informed of the contentions of the taxpayer with respect to a loan from 
Livingston. 
Following these questions, there is always a question: Did you 
investigate or did you go and interview the people concerned? And 
there appears on the Government's side of the case a negative answer. 
1727 At page 1518 of the record--or 1519 of the record, he is ques- 
tioned with respect to this contention of $3,000 which was) an asset of 
the defendant's. He states that he cannot place the exact time when 
the contention was made. Further inquiry develops that there was no 
contact between the taxpayer from the time of the indictment to the 
present time, so from the cross examination it is fixed that this con- 
tention was made in either Philadelphia or in the Department ‘of Justice. 
He then states that no inquiry was made in attempt to ascertain 


the validity of this asset. 

At page 1536 of the record we have a glaring example, when he 
is confronted with a loan receivable which the defendant contends that 
he contended for in Philadelphia, that there was a $400 balance and 
the witness Hein says the man was interviewed but he was only inter- 
viewed with respect to a fee and that no efforts were made to ascertain 
whether there was a loan receivable to the taxpayer in accordance with 
the taxpayer's contention. 

In fact, at page 1540 of the record he states that he didn't even 
ask him. 

Now, Your Honor, I am convinced by the fair manner in which 
Your Honor has tried this case, that, of course, if the Government, 
having rested, has failed on an essential element, that Your Honor 
would not hesitate to grant a judgment of acquittal. 

1728 Now, in this particular phase of the case the defendant is in 
somewhat of a dilemma, and this is the dilemma that the Holland case 
spoke of. We must assume, Your Honor, that when the Holland case 
was decided, the Court, by the language it used, envisaged a case 
where a defendant would give leads to the Government, and when the 
case came on for trial, if those leads were not followed down, that a 


defendant, who put on no affirmative testimony whatsoever, would be 


entitled to a judgment of acquittal. 

In other words, this was a mandate that the Government must 
put on as an affirmative issue on their side of the case. 

When the Government contends that--especially in a net worth 
prosecution--that they have all the assets of the taxpayer, and the tax- 
payer makes certain contentions, and here we had a series of conten- 
tions on loans, adding up to a sizeable amount, and with respect to cash 
on hand, and the Government does nothing on their side of the case to 
show that they pursued those leads and they found them to be groundless, 
then I think the mandate of the Holland case applies. Because, in that 
case, where the Court said: "It is, of course, not for us to prescribe 
investigative procedures, but it is within the province of the courts to 
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pass upon the sufficiency of the evidence to convict. When the Govern- 
1729 ment rests its case solely on the approximation and circum- 
stantial inferences of a net worth computation, the cogency of its proof 
depends upon its effective negation of reasonable explanation of the tax- 
payer inconsistent with guilt. Such refutation might fail| when the 
Government does not track down relevant leads furnished by the tax- 
payer, leads susceptible of being checked, which, if true, would estab- 
lish the taxpayer's innocence. When the Government fails to show an 
investigation into the validity of such leads, the trial judge may con- 
sider them as true and the Government's case insufficient to go to the 
jury." 
And this is the part that I wish to stress, Your Honor: 
"This should aid in forestalling unjust prosecutions and have 
the practical advantage of eliminating the dilemma, especially 
serious in this type of case, of the accused being|forced, by 
the risk of an adverse verdict, to come forward to substantiate 
leads which he had previously furnished the Government. It is 
a procedure entirely consistent with that long espoused by the 
Government that its duty is not to convict but to see that jus- 
tice is done." 
Now, what does the record reflect at the present time? We 
have the uncontradicted testimony on the Government's side of the case 
1730 that these contentions were made in either Philadelphia or in 
the Department of Justice. We then have the testimony of McIntyre, 
which corroborates the testimony of Hein, that no subsequent inquiry 
was made to determine the validity of all those assets about which 
they were questioned. And they were not included in the net worth 
statement. 
Now, Your Honor, I have, since the Holland ease, tried to 
trace those cases which have turned on this point of investigation of 
leads, and there are four cases that I would like to call to Your Honor's 
attention. . 


As Your Honor can realize from reading these cases, each 
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case turns on its own facts and, as such, cases by and of themselves 
are not too helpful except, Your Honor, that the decisions which have 
followed, the two against the taxpayer, the Kepplemeyer case, and the 
case that went to the Court of Appeals, I believe the Third Circuit, 
Scanlon vs. United States--I will have that citation in a few moments-- 
that was a case, Your Honor, where the Court said that in this particu- 
lar case, because of the overwhelming evidence on other issues, that 
this one particular item which they had not investigated was a demini- 
mus factor. But I would like to call Your Honor's attention to a Dis- 
trict Court decision which bore on this point, the case of United States 
vs. Rully at 143 Fed. Sup. 283. That was a case, Your Honor, where 


1731 the Judge--this was a trial without a jury. A Judge first found 


him guilty, and'then upon reconsideration set the verdict of guilty aside 
and ordered a judgment of acquittal. And it was a net worth case, 
similar to this. 

On the question of contentions of the taxpayer, the Court had 
this to say, and the duty of the Government--I am trying to eliminate, 
Your Honor, parts which are not applicable: 

"The opening cash on hand and the conforti loan presents 
squarely the question of how far the defendant must go in spite 
of the Fifth Amendment to establish the nature and amount of 
non-taxable receipts during the year as to which he has fur- 
nished leads to explain the net worth bulge in that year. He 
has in that case furnished such leads which on checking the 
Government found some secondary evidence but which evidence 
the Government seeks to discredit by evidence of need for funds 


by the defendant near the opening date and lack of resources in 
the alleged lender at the time of the claimed loan. The defend- 
ant contends that, having shown the possible source, the burden 
is still on the Government to establish the amount. It need not 
do so, of course, to a mathematical certainty. Whereas here 
the Government has established the bulge, the trier may weigh 


all the evidence about the available source to which leads were 
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given and find the facts established by such evidence. If the 
Government chooses to ignore a genuine lead, the trier cannot 
find that no sufficient funds came from that source. If the 
Government follows up the lead and is unable to establish that 

a sufficient amount did or did not come from that source, it 
must at least show that it was not within the range of reasonable 
probability that sufficient funds came from that source to ac- 
count for the apparent understatement of income," 

Now, I think that particular case is very important in terms of 


the total situation here with respect toall counts because we have in 


this case a firm record showing that the Government did not trace 


these leads down on their side of the case. 


Now, as an example of what the Government must do, affirma- 


tively, to follow this Holland mandate, Your Honor, I would like to call 


Your Honor's attention to the Kasper case, Kasper vs. United States 
at 225 Fed. (2d) 275, decided in July of '55. 


In that case the defendant made the contention in the Court of 


Appeals that he should have been entitled to an acquittal as a matter of 
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law because the Government did nothing to follow down its leads. 
Now, in order to have the contrast in mind, here is what the 


Court said, showing how the Government did follow the leads: 


"As to the argument that the Government did not negate 
all sources of non-taxable income for the years in question, the 
agent, in the course of his investigation of appellant's assets 
and his liabilities, checked all banks in the area as well as the 
records in the Recorder's offices, Assessor's offices, insur- 
ance companies, department stores and the like, jand found no 
leads to any loans, assets or liabilities of appellant, other than 
reflected in the net worth statement. Appellant never at any 
time, either before or during the trial, suggested any leads as 
to the possible kinds of non-taxable income as a source of his 
expenditures." 
So I say, Your Honor, while that case is against the proposition 
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that Iam arguing for, I think it shows clearly what the Government must 
do on their side of the case and that this type of prosecution must en- 


visage a defendant who does not care to go forward,and a defendant 


should not be put, as the Holland case said, in the dilemma of having to 
go forward rather than risk an adverse verdict and then be faced with a 

1734 decision in the Calderon case that an appellate court then can 
look at the whole record. It really puts a defendant in a position, if 
this mandate is not enforced, with respect to Government burden to 
search down these leads, of waiving his right to a judgment of acquittal 
or possibly waiving it, because when he puts in his affirmative testi- 
mony, then, of course, an appellate tribunal has an entire record upon 
which to determine the sufficiency of the evidence and the defendant 
would be put in this position: If the defendant then comes forward with 
an affirmative case, with affirmative testimony as to these leads, the 
Government might then be able to say, well, now, on rebuttal we are 
going to try to come in. AndI think, Your Honor, that is where Mr. 
Smithson has misconstrued this decision and that this is a decision 
which requires him, on his side of the case, to exhaust the leads which 
were given to him. 

I make that, Your Honor, as a separate motion as to all counts, 
the failure to comply with the mandate of the Holland case. 

Iam dividing the motion up, trying to make jit in an organized 
fashion. 

I now move for a directed verdict and judgment of acquittal on 
all counts based on the fact, Your Honor, that an analysis of this rec- 
ord and a study of the figures and a study of all elements upon which 
willfulness could be inferred, brings this case within the Elwert case, 

1735 in our judgment, Your Honor, requiring a judgment of acquittal. 

In the Elwert case, Your Honor, the rule, which Iam sure Your 
Honor is well familiar with, this is a tax case, decided at 231 Fed. 

(2d) 928, and in laying down the rule as to whether a judge should grant 
a judgment of acquittal on the evidence, the Court said: 
"Here, as in most tax evasion cases"'-- 
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and this is a case where they ruled that he should not, so Iam not se- 
lecting the case because it involves judgment of acquittal-- 
"Here, as in most tax evasion cases, much of the 
Government's evidence is circumstantial. The Trial Judge 
must grant a motion for acquittal where the evidence of guilt 
is circumstantial only if, as a matter of law, reasonable 
minds as triers of fact must be in agreement that reasonable 
hypothesis other than guilt could be drawn from the evidence." 
citing a series of Circuit Court decisions. 
"If under this test the case was properly submitted to 
the jury, its decision will be final. Unlike the practice in some 
Circuits, this Court applies no special rule to review circum- 
stantial evidence on appeal." 
1736 Now, Your Honor, I think we must agree that each count must 
stand on its own feet. So, I have gone through the record, Your Honor. 
First of all, the Government, in order to sustain a conviction 
under the felony section, must show that a substantial tax is due and 
owing; and we have the general proposition that mere increases in net 
worth alone cannot be construed as reflecting taxable incpme which is 
received during the period. 


In the year 1951 the Government, Your Honor, in|support of the 


increase in net worth, sought to put in items, specific items of omitted 
income. Now, apparently Agent Hein and I differ on one item. He 
apparently adds a $475 item to the 1951 list of omitted items, which I 
cannot find in the transcript. I have, as a total for 1951,| a total of 
$1478 of specific items of income allegedly omitted. He has $1900. 
If you add this $475, eighteen hundred something. 
Well, Your Honor, using my percentage of specific items of 
omitted income, with relation to his gross, this man had |a $17,870 
gross. It is a .07 per cent omission from his gross income. 
Now, I recognize that the Government says, well, his reported 
income is what is reflected in our net worth statement. But the 
Government here-- 


412 


THE COURT: I do not believe I understand that percentage. If 

his gross was-- 

MR. AHERN: His gross was seventeen thousand-- 

THE COURT: And assuming his omission is 1900? 

MR. AHERN: If it is 1478, it is .07 per cent. You divide 
17,870 into 1478 and it comes out .07. If you divide 17,870 into the 
1900 that he says, it will be slightly less--well, about one per cent. 

THE COURT: My arithmetic must be wrong. Roughly, 2,000 
out of 20,000 gross would be 10 per cent, wouldn't it? 

MR. AHERN: Well, 2,000 out of what, Your Honor? 

THE COURT: Out of 20,000 gross would be 10 per cent, 
wouldn't it? 

MR. AHERN: 2,000 out of 20, yes. 

THE COURT: Well, 1900 out of 17 or 18 thousand would be 8 
or 9 per cent. 

MR. AHERN: Yes. Ihave got my decimal wrong. Let's see, 
.07 would be what, Your Honor? It is a long time since I have had-- 
.07 would be 7 per cent. 

THE COURT: Yes, about 7 per cent. 

MR. AHERN: Yes, about 7 per cent. 


Now, the point is, Your Honor, in viewing 1951, then, you have 


the bare increases in net worth and you have the Government saying 
that they searched down every item that they could find in 1951 to bol- 
ster on the issue of willfulness. 

1738 Now, Your Honor, having read the Spies case, this case does 
not involve fictitious bank accounts, it does not involve the use of 
phony names on accounts, it does not involve a double set of books, 
it does not involve any of the usual means for evading of taxes. And 
we have, on the Government's side of the case, Your Honor, the fact 
that even as to these omitted items of income, most of--I think all but 
four or five of those items, all went into the defendant's account and 
appropriate entries were made in his check stub book. 

Now, I merely argue that, Your Honor, in that the Government 
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cannot made a case on the mere understatement of income. 

Let's assume , for the purpose of argument, that there is an 
understatement of income. Where is there in this case, for the year 
1951, now, any evidence of willfulness? Bearing in mind the language 
of the Elwert case: 

"If, asa matter of law, reasonable minds/as triers of 
the fact must be in agreement that reasonable hypothesis other 
than guilt could be drawn from the evidence." 

So, I say, Your Honor, factually, with respect to 1951, there 
is not sufficient evidence to warrant your submission to the jury. 

Now, the year 1952, of course, is even more absurd because 

1739 that, apparently, they threw in because they were just--they 
wanted to have the spread of all years. 1952 involves, as Your Honor 
knows, that disputed item of interest that was declared on December 
31st; the total unreported items for the year 1952 were $243.61. 

Now, unless my mathematics is off, I think that is one per cent, 
because his gross was $13,270.90. 

The principle, Your Honor, is that there must be|some act or 
there must be some means over and above the understatement of in- 
come which should justify submission of a felony count to the jury. 

Now, I might say, Your Honor, with respect to--since Iam 
now in '52, it might be more consistent if I included a separate motion 
with respect to 1951. I argued 1951 on the merits of the tax, that there 
is not substantial tax which the Government has shown other than an 
understatement of income, that there is no evidence in the record with 
respect to '51 upon which Your Honor would be justified in submitting 
it to the jury on the question of willfulness. 

Now, also, with respect to 1951, Your Honor, a review of the 
authorities leads us to believe that there cannot be a conviction as a 
matter of law on the 1951 return for another reason, and|that is there 


was no valid return that was filed. This indictment, as distinguished 


from many other indictments, charges the means by which the evasion 
was committed was the filing of a false and fraudulent return. This 


1740 
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return was not signed by the taxpayer, and we have had occa- 


sion to research the cases involving unsigned returns and I would like 
to call Your Honor's attention to the case in the Board of Tax Appeals, 
the case of Theodore R. Plunkett, Volume 41, particularly at page 711, 
and it went to the Circuit Court, and I will read from the Circuit Court 


decision. 


The 1951 return came under the provisions of the 1939 Code, 


which required all returns to be verified and signed. 


Now, in this case the return was not signed, and the Board of 


Tax Appeals--and it was a question of whether certain penalties could 


be assessed, and the Court said this: 


1741 


"In Lucas vs. Pilliod Lumber Company, 281 U.S. 245, 
the Supreme Court held that a corporation income tax return 
which was not verified by its proper officers was not a return 
required by the statute and not such a return as would set in 
operation the time for the running of the statute of limitations. 


The purported tax return of the petitioner for 1934, mailed by 
the petitioner from Adams, Massachusetts, on March 15, 
1935, was not a return required by the statute. It was no re- 


turn at all." 
Now, that case went tothe Circuit Court at 118 Fed (2d), 644, 
and the Court, in affirming the decision of the Tax Court, 


Plunkett vs. the Commissioner of Internal Revenue, said: 


"Even if such mailing would constitute a proper filing, 
the purported return was not the return required by Section 
51 of the same statute." 
Now, Your Honor, if a return is not a return for civil purposes, 


if it is not a return that will set the statute of limitations running, if 
the essence of the statute, Section 51 of the Code, was to make a tax- 


payer sign a return so that his acts were knowing acts, can it be con- 
tended that although it does not set in return the civil statute of limi- 
tations, that it can be used and considered as a return for criminal 


purposes ? 
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It would seem, Your Honor, that if such a contention were to be 
made , it would be in the reverse, that while it might bind the taxpayer 
civilly, a stricter rule would be applied to the criminal |phase of the tax 
law. 

Now, Your Honor, the case of McCord vs. Granger at 201 Fed. 
(2d), 103, that involved a joint return which the wife forgot to sign, 
and the Government sought to impose certain penalties and contended 
that the regulation requiring the signing of both in a joint return should 
not be binding on them. Judge Klodner wrote that: 

"Treasury regulations under the Internal|Revenue Act 

1742 are as binding on the Government as they are on|the taxpayer 

and the Commissioner of Internal Revenue could|not waive the 
requirement of Treasury regulations that a joint/return be 

signed by both spouses." 


So, Your Honor, we make a separate argument that 1951, not 


having been signed by the taxpayer, and this indictment alleging a 
filing of a false and fraudulent return, that it is essential upon the 
Government to establish that it is a return within the meaning of the 
Act. 
The cases hold that it is not a return within the meaning of the 
Act, and that is a separate basis, Your Honor, for motion of judgment 
of acquittal as to the year 1951. 
Now, Your Honor, with respect to 1953, of course, that is, 
you might say, the year in which the Government has the greatest 
number of specific items. That is the year 1953. I think the under- 
statements for 1953 are approximately 25 per cent of the gross, which 
would be--normally would justify the imposition of a 25 per cent civil 
penalty. 
There is, in the year 1953, this question which the Government 
has introduced with respect to the Beekman transaction.| Now, the 
most that can be said of that, Your Honor, is that the defendant made 
a contention that a part of these funds he did not receive, Again, all 
there is in the case is an increase inthenet worth, plus a greater 
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number of items in the year 1953. 

1743 For the year 1954, again, it is a very low year, with respect 
to specific items. Our compilation shows $1450 over a gross of 
$14,425.49, anialmost insignificant percentage of omitted items. 

And, I also wish to point out, Your Honor, that even in a case 
where a theory is a specific item case, that the mere omission of 
specific items, over and above the gross, does not give rise to an 
inference of willfulness. 

For the year 1955 we have $1239.24 over $10,766.94. 

Now, Your Honor, with respect to all these counts, another 
major proposition that we urge upon Your Honor in connection with all 
these counts, now, is that the decision of Judge Zavath in United States 
vs. Kleinman at 167 Fed. Sup. 870, and in the case of United States vs. 
O'Malley at 131 Fed. Sup. 414, and the Donovan case, which I cited to 
Your Honor earlier, which isthecase of Judge Hutchison down in Rich- 
mond, are all cases in which the Trial Judge granted a judgment of 
acquittal. 

Now, as I read the Holland case and these cases that followed, 
Your Honor, it says that the Government must show a likely source-- 
one of the essential elements that they must show is a likely source of 
taxable income. And in the Holland case they showed that this hotel 
was a profitable hotel, that it had made funds over and above which had 
been reported. 


1744 Now, in this case--and I ran down the Alker case and a couple 


of other cases involving lawyers in which substantial fees were omitted 
from their books, we have a situation where, has the Government put 
in evidence on their side of the case not only showing a likely source 
but a likely source which could reasonably account for the increases 
in the net worth that they attribute to taxable income ? 

In other words, the mere fact that they have shown that he was 
a lawyer and he received taxable income, does that establish that it is 
a likely source of the income that could reasonably account for the 
increases in net worth which they have set forth in this case? 
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Now, Your Honor may recall that in the questioning |of Hein, that 
the fee books more or less each year showed 16 or 17 thousand dollars 
of gross income, that the gross deposits in his bank attributed to fees 
he had not computed for, I think, '52, '3, '4 and '5, but as to '51 
approximated what the defendant put on his return for gross income. 

Now, must not the Government, in order to substantiate that 
phase of the case, since they have not attempted to negate non-taxable 
sources in this case, they have not affirmatively put on any testimony 
to show that he did not get inheritances, that he did not collect life in- 
surance--in other words, their approach here has not been to negative 

1745 non-taxable sources, it has been the affirmative approach that 
he hada likely source of taxable income. 

Now, the corrected net income for the year 1951, the unre- 
ported income, not including personal living expenses, was $13,768.17. 
Now, has any evidence been put in, in 1952, searching all the dockets 
they were able to produce two specific items amounting to a little less 
than $200. 

For the year 1951 they were able to show, say, 1900. For the 
year 1954, $1400. 

For the year 1955, $1200. 

The biggest year, as I say, that they had, was 1953, where, I 


believe, their omitted items were in excess of $3,000. 
The point is, Your Honor, has that established a likely source 

of taxable income which would account for the increases in the net 

worth? 


It seems to me, Your Honor, that to establish that|there must 
be items of sufficient nature and amount that one could say that they 
have established a likely source which would account for the increases 
in net worth. 

Now, let's assume, just for the sake of argument, that a tax- 
payer's net worth increases $100,000 in one year. Would affirmative 
testimony showing the omission or showing in one year that he re- 
ceived $17,000 in gross and that he omitted $1500 from his return 
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number of items in the year 1953. 

1743 For the year 1954, again, it is a very low year, with respect 
to specific items. Our compilation shows $1450 over a gross of 
$14,425.49, an almost insignificant percentage of omitted items. 

And, I also wish to point out, Your Honor, that even in a case 
where a theory is a specific item case, that the mere omission of 
specific items, over and above the gross, does not give rise to an 
inference of willfulness. 

For the year 1955 we have $1239.24 over $10,766.94. 

Now, Your Honor, with respect to all these counts, another 
major proposition that we urge upon Your Honor in connection with all 
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vs. Kleinman at 167 Fed. Sup. 870, and in the case of United States vs. 
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mond, are all cases in which the Trial Judge granted a judgment of 
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Now, as'I read the Holland case and these cases that followed, 
Your Honor, it says that the Government must show a likely source-- 
one of the essential elements that they must show is a likely source of 
taxable income.) And in the Holland case they showed that this hotel 
was a profitable hotel, that it had made funds over: and above which had 
been reported. 


1744 Now, in'this case--and I ran down the Alker case and a couple 


of other cases involving lawyers in which substantial fees were omitted 
from their books, we have a situation where, has the Government put 
in evidence on their side of the case not only showing a likely source 
but a likely source which could reasonably account for the increases 
in the net worth that they attribute to taxable income ? 

In other words, the mere fact that they have shown that he was 
a lawyer and he received taxable income, does that establish that it is 
a likely source of the income that could reasonably account for the 
increases in net worth which they have set forth in this case? 
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Now, Your Honor may recall that in the questioning of Hein, that 
the fee books more or less each year showed 16 or 17 thousand dollars 
of gross income, that the gross deposits in his bank attributed to fees 
he had not computed for, I think, '52, '3, '4 and '5S, butjas to '51 
approximated what the defendant put on his return for gross income. 

Now, must not the Government, in order to substantiate that 
phase of the case, since they have not attempted to negate non-taxable 


sources in this case, they have not affirmatively put on any testimony 


to show that he did not get inheritances, that he did not collect life in- 
surance--in other words, their approach here has not been to negative 
1745 non-taxable sources, it has been the affirmative approach that 
he had a likely source of taxable income. 
Now, the corrected net income for the year 1951 | the unre- 
ported income, not including personal living expenses, was $13,768.17. 
Now, has any evidence been put in, in 1952, searching all the dockets 
they were able to produce two specific items amounting to a little less 
than $200. 
For the year 1951 they were able to show, say, 1900. For the 
year 1954, $1400. 
For the year 1955, $1200. 
The biggest year, as I say, that they had, was 1953, where, I 
believe, their omitted items were in excess of $3,000. 
The point is, Your Honor, has that established a likely source 
of taxable income which would account for the increases in the net 
worth? 
It seems to me, Your Honor, that to establish that there must 
be items of sufficient nature and amount that one could say that they 
have established a likely source which would account for the increases 
in net worth. 
Now, let's assume, just for the sake of argument, that a tax- 
payer's net worth increases $100,000 in one year. Would affirmative 
testimony showing the omission or showing in one year that he re- 
ceived $17,000 in gross and that he omitted $1500 from his return 
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establish a likely source of income that would account for the increase 
in net worth that the Government contends for ? 

1746 And I say, there must be a correlation between the amount of 
the net worth and the amount of income that they produce on the stand 
to show a likely source. 

Now, in the Holland case the evidence established that this was 
a successful business and that it had made money. In the Kleinman 
case, Your Honor, Your Honor may recall that was the case involving 
the revenue agent who was indicted, and apparently the contention in 
that case was thathe had audited a number of taxpayers and had re- 
ceived graft and it had gone into a bank in his father's name. And they 
had tremendous deposits. 

The Court said: i 

"The defendant's father, Bernard Kleinman, died in 
1954. Beginning in 1944 and throughout the years from 1944 


through 1949 savings bank accounts were opened in the father's 


name. Approximately $55,000 were deposited in these accounts 
during these years, and from these accounts approximately 
$50,000 was subsequently and within the years mentioned trans- 
ferred to the defendant or to members of his family. This was 
accomplished in part by the transfer of cash by check from 
Bernard Kleinman to the defendant and members of his family 
and in part by the transfer of assets from Bernard Kleinman 
to the defendant, which assets had been purchased with the 
funds deposited in the savings bank accounts. It was the Gov- 
ernment's theory that all of the deposits made in the name of 
the defendant's father were in effect additions to his, the de- 
fendant's, net worth, that the funds belonged to the defendant 
from the date of the deposit and were merely held in the 
father's name. 

"It was the Government's foremost burden, therefore, 
to establish this element of its case by affirmative proof. The 
inference that an increase in net worth may’ be equated with 
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unreported income in a given year must rest at least on a clear 
and convincing showing that the items claimed in|the Govern- 
ment's net worth computation are in fact the assets of the 
defendant. 
"All of the cases which have come to the Court's atten- 
tion support this conclusion." 
Then they went on to say that all the Government/had shown in 
this case was that he had a salary as a revenue agent and that there 
was no additional independent evidence to show that he received an 
income which resulted in the increases in net worth since all he had 
was the salary as a revenue agent. 
1748 By analogy, I say here they have put in income, thev have vut 
in testimony to show that the defendant's gross receipts were X dollars, 
they say that in any given year he left off varying items,|which we con- 
tend of an insignificant amount. 
So, Isay, Your Honor, they have not carried the|affirmative 
burden as this Judge said they did in the Kleinman case, they have not 
shown a likely source of income that could account for the increase in 
the net worth. 
Kleinman, they said, made $6600 or $7,000 as a revenue agent. 
But the Government had not shown on their side of the case where he 
had a likely source to account for these great increases in net worth 
that they contended he had and merely held in the father's name. 


They point out, Your Honor, that assuming arguendo, that all 
of the funds deposited in Bernard Kleinman's accounts belonged to the 
defendant, as the Government contends, there would remain the ques- 


tion of whether such deposits represented current income. 
In Holland it was shown that: 
"Although the business of the hotel operated by the de- 
fendant increased during the prosecution years, the reported 
profits fell to approximately one-quarter of the amount de- 
clared by the previous management in a comparable period; 
that the cash register tapes on which the books were based 
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were destroyed by the defendant and that the books did not re- 
flect the receipt of money later withdrawn from the hotel's cash 
register for the personal living expenses of the defendant and 


for payments made for restaurant supplies." 

The Court found that there was ample evidence that not all of 
the income from the hotel had been included in its book records, and, 
in fact, the Government claimed net worth increase for 1948 could 
have come entirely from the unreported income of the hotel and still 
the hotel's earnings for the year would have only been 73 per cent of 
the sum reported by the previous owner for the comparable period 
1945. 

I would also like to call Your Honor's attention to the case which 
involves this same point, which is United States vs. Uccellini, at 159 
Fed. Sup. 491, in which a judgment of acquittal was entered by Dis- 
trict Judge Marsh from the Western District of Pennsylvania. 

In this case, again, most of these cases, the figures dwarf 
the figures that are involved in this case in terms of amounts. The 
Court said, in this case: 

"The inference that excess expenditures are attributa- 
ble to currently taxable income must be supported by evidence. 
Expenditures in excess of reported income standing alone are 
not sufficient to support a conviction." 

1750 And, also, it is to be noted that the Government also carried 
their affirmative burden in this case. 

It says this: 

"The Government's proof negated the possibility of defendant's 

cash from March 3, 1951--" 
something we don't have in this case-- 

‘was earned during the first four months of 1951 from a likely 

source, from his restaurant business and real estate rents, 

nor was there evidence of willfulness representations from 
which the jury could assume that the available cash was taxable 
income. | As was stated in Adonas, 221 Fed. (2d), 719, it may 
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not be assumed merely from the Government's inability to find 
any source of non-taxable receipts that the funds acquired 
during the taxable year from January 3, 1951 are taxable income." 
Then,in directing a judgment of acquittal, it says: 
"We arrive at this conclusion reluctantly but Trial 
Courts have been directed by the Supreme Court to scrutinize 
carefully cases of a similar type where conviction is sought 
upon circumstantial evidence. Moreover, as was|pertinently 
stated in Holland, although it may soundfair to say that a tax- 
payer can explain the bulge in his net worth here was expendi- 
tures in excess of reported income, he may be entirely honest 
and yet may be unable to recount his financial history. In 
addition, such a rule, which would tend to shift the burden of 
proof, were the taxpayer compelled to come forward with evi- 
dence he might risk lending support to the Government's case 
by showing loose business methods or losing the jury through 
his apparent evasiveness." 
And then, apparently, the Government, after this Judge acquit- 
ted him, wasn't satisfied, and they filed a petition to have the Judge 
vacate his judgment, after acquittal, which raised an interesting point, 
and the Judge wrote a supplemental decision in which he again restated 
the point that the mere fact that you have got an increase in net worth 
or you have got expenditures in excess, and he denied the|Government's 
motion to vacate his judgment of acquittal. 
I told Your Honor at the beginning that I would give you the two 
cases which held against me, or which were against the taxpayer on 
the question of leads, and they were United States vs. Frank at 151 
Fed. Sup., affirmed at 245 Fed (2d) 884. That case related, however, 
I believe, just to the question of cash. The Court stated that it: 
"was not persuaded that averdict finding the defendant 


guilty of tax evasion should be set aside because of the alleged 
1752 failure of the Government to investigate relevant leads to the 


non-taxable source of defendant's funds which the Government 
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asserted represented unreported taxable income. Affidavits 

submitted by aco-tenant of defendant's safe deposit box and by 

a bookkeeper employed by defendant, in which both persons in- 

dicated they had personal knowledge that the. defendant kept 

large sums of cash in the safe deposit box during the period in 
question,’ were, it was pointed out, viewed skeptically by the 

Government and the Government in so acting was within the rule. 

"An area of discretion remains in the Government in 
determining both when leads furnished by the taxpayer are rele- 
vant and when they are reasonably susceptible of being checked. 

In the instant case it was said that in view of the detailed in- 

vestigation made by the Government--" 
which we don't have here-- 

"it could not be held that the evidence was insufficient to go to 

the jury." 

And then, to be contrasted with the above, is the decision that I 
mentioned to Your Honor, Scanlon vs. United States at 223 Fed. (2d) 
382, which was a net worth prosecution in which it appeared that a bank 

1753 account in the name of the defendant's wife increased during one 
of the prosecution years, and the defendant contended that the Govern- 
ment had erred in holding that the increases were attributable to the 
defendant and thus were includable in the net worth calculation. 

It was defendant's allegation that the increase in the account 
represented money belonging to his wife's father and that this money 
had been returned to her father following the last of the prosecution 
years. 

Defendarit contended that he had so informed the Internal Reve- 
nue agents and that a revenue agent testified that he had not checked 
on this item other than to ask the defendant for further information, 
which was not forthcoming. 

The Court, in affirming the conviction, said that in view of the 
fact that the bank account had increased in an amount corresponding 
with the amount the defendant alleged belonged to his wife's father, 
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thus supporting the defendant's explanation, the Government's failure 
to investigate this lead would require an acquittal of the defendant if 
the Government's case turned on the increase in net worth revealed 
in the bank account. 
But I should read on: 
"But the defendant's explanation would account for only 


a small portion of the total alleged unreported income in the 


year in question, with the result that even if this lead were 
assumed to be true, the Government's evidence was sufficient 
to convict." 
At least that case points out--and that is a Circuit Court deci- 
sion--the mandatory nature of this Holland decision. 
I think, in conclusion, Your Honor, I would like to make this 
observation so that I will not be repetitious: If Your Honor were to re- 
serve or deny a motion for judgment of acquittal, the effect of such a 
ruling is really--in this case--is to really give the Government a 
second bite at the apple. If Your Honor agrees with me that in a net 
worth prosecution a defendant advances contentions as to non-taxable 
assets, if he says, "I loaned Johnson $3000; I held so-and+so money 
of Mrs. Haley"'--that is the one item that they might be able, on this 
record, to be free from liability because they said they made a check 
as to whether that might be reasonable. 
But as to all the other items, Avirom, Wilner, Livingston, 
cash on hand, if the Government in this record does not follow those 
leads forward and a Court were to be convinced that on the record that 
is an affirmative function which the Government must do, that they, 
on their side of the case--as I feel the Holland case strictly holds-- 
must investigate those leads, and it was Mr. Smithson's duty to bring 
1755 that out from the agents, although, obviously, he could not do it 
in this case because they had not done it, so he undoubtedly adopted the 
best trial strategy he could, but it came out on his side of the case that 
these leads were given, that they were not followed down, a reserva- 
tion on a motion, which, apparently a number--at least as I read these 
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decisions--a number of these Judges are going, really puts the defend- 
ant in a dilemma because if, rather than risk having a one-sided case 


go to the jury, he comes forward, of course then the whole record is 


open to review. 

And if a defendant is entitled to a judgment of acquittal at the 
end of the Government's case, it seems he should get it at the end of 
the Government's case. 

So, Ifeel, Your Honor, under that proposition alone we would 
be entitled to acquittal on all counts. 

I do strongly urge, also, Your Honor, that the Government 
here, as to all counts, has gone forward on the affirmative theory of 
showing a likely source of taxable income to show the increase in the 
net worth, and that for the years involved they have not shown a likely 
source which could account, could reasonably account for the increa- 
ses in net worth. And, having not put on any negative testimony, hav- 
ing not negated the receipt of insurances, loans and other matters, 
they are held accountable to the theory under which they proceeded, and 

1756 that all those elements, in any event, would not make out an 
issue for the jury on the question of willfulness. 

Now, I think, Your Honor, we also must keep in mind that 
Mr. Smithson can draw no comfort from any cases with respect-- 
there are some cases that hold that substantial understatements of 
income for a period of years may give rise to an inference of willful- 
ness. 

Now, in this case, he has put in no evidence as to understate- 
ments of income prior to the taxable years, which is a favored means 
of trying to establish the intent or the state of mind at the time the 
particular return was filed at the time the prosecution was going foward. 

So, we start with '51 and'52. Certainly, he cannot, assuming 
that he feels that '53 is his strongest year, he certainly cannot say, 
with respect to'53, it helps out '51 or ‘52. And having made my argu- 
ment with respect to '51, I really feel, Your Honor, on all the evidence 
and particularly with respect to this point on leads, which I think is so 
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crystal clear in the record, that whether they have a civil case, 
whether they have a civil fraud case is one thing. I would ask Your 
Honor to grant a judgment of acquittal on all counts. 
THE COURT: The Court will recess for ten minutes. 
(A brief recess was taken.) 
ARGUMENT ON BEHALF OF THE GOVERNMENT 
MR. SMITHSON: 
* * * * 
The government most respectfully submits to the Court that not 
only have we shown that by the two items I have just mentioned, but 
by Exhibit 41 we have shown the intent of the defendant to create what 
is known as a false set of books or double set of books. | One, his fee 
book is the book and record from which he bases his income tax return. 
We have shown that repeatedly. There are five years involved and in 
each of the five years his fee books were used. 
There were two errors, so minute as to be laughable for dis- 
cussion. One was two cents and the other was $100. That is the book 
that he used. He reported on those fee books and they are in evidence. 
Not only his fees; they reported certain loans, they reported income 
from his stock transactions, and that was the comparison that was 
made. That was his testimony to the Agent. 
The double set of books, if you will, recognized in the Spies 
case, is to be found in the fact that the defendant kept his, shall we 
Say more accurate--although not altogether so--transactions in his 
check book stubs. 
1768 The defendant stated that he had no check stubs; that he refused 
to produce those check stubs, although requested. He was asked for 
net worth support for his living expenses. He was asked for a break- 
down of his deductions. All of these things Your Honor go to eviden- 
tiary consideration, it seems to the government, in your mind as to 
whether or not we have supported our theory of the case and have taken 


such reasonable steps as we should be called upon prior to this matter 


of going forward on the part of the defendant. 
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Your Honor will recall there were no checks produced--no 
checks whatsoever except items which the banks kept--I believe that 


nature of checks. 
Therefore, it was impossible for the government to have elimi- 


nated or gone into the issue of these deductions. 
* * * 


1769 ARGUMENT IN REBUTTAL 
ON BEHALF OF THE DEFENDANT 


MR. AHERN: Just one response, Your Honor. 

A very significant page in this record, in addition to the pages 
I have read to you, is page 1712 of the record, which contains a series 
of questions propounded at the close of the last session with respect to 
Agent Hein, in which he was asked whether he interviewed these various 
people and his answer was not. That is page 1721 and 1713. 

Your Honor, I would like to make this one thought: If, in addi- 
tion to the arguments I have made, in view of your response at the 
beginning of the motion, that you also view the Smith case as meaning 
that a statement made to one agent or ten agents is inadmissible unless 
independent evidence is made to establish it, then there was no inde- 
pendent evidence in this case to establish the cash on hand the taxpayer 
had at the end of the period because the government has put in no inde- 
pendent evidence to establish whether or not he had cash on hand as of 
December 31, 1950. 

1770 The point I make with respect to that is, if that is so, and if 
based on our reasoning, that testimony should be stricken, because 
there is no independent evidence to establish the foundation upon which 
that admission could be admitted. 

THE COURT: Of course, the government does not have to 
prove there was cash on hand. 

MR. AHERN: No. 

THE COURT: Your position is there was a basis to require 
the government to follow up the lead if there was cash on hand and the 
government denies there was adequate basis for following such a lead. 
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MR, AHERN: Yes. 
In connection with that point, Your Honor, in connection with the 
Bryan case, 175 Federal Second 223, that case set out a colloquy be- 
tween the lawyer and the special agent on the stand. One of the ques- 
tions was: "During the course of examining Mr. Bryan did you inquire 
into the cash sales he made prior to that time?" The answer was no. 
Then he answered no on a series of other questions. He was convicted 
and the Court, in ordering judgment of acquittal, said: 
"These admissions are serious in this case because 


the government must rely entirely upon circumstantial evidence. 


That is to say, circumstances of expenditures of) considerably 

more money in the years in question than the defendant took in 

from the operation of his night clubs and gambling enterprises." 

Then it goes on to set out the facts and direct an acquittal. 

In that case, in other words, the agent didn't make the inquiry 
to find out whether he had made cash sales. 

In this case, to assume for the purpose of argument the admis- 
sion of the taxpayer is improperly received above and beyond his con- 
tention about cash and they should follow it down, the government does 
not have on their side of the reco¥d any statement as to whether he did 
or did not have cash on hand. I recite that as a corollary. 

My main proposition is, of course, they didn't trace it down. 
But I follow that up with the second point that the admission is not 
properly received, then the government has put in no evidence to show 
he had or did not have cash on hand as of December 31, 1950. 

I would respectfully submit with respect to all the other points 
I think they have been fully answered by my argument, unless Your 
Honor has some questions. 

THE COURT: Obviously, motions of the type made in behalf 
of the defendant place upon the Court a very strong responsibility, a 
deep responsibility, because I quite agree that the Court} should not 

1772 deny a motion for judgment of acquittal based upon the fact 

that something may come out in the testimony of the defendant which 
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may tend to bolster the government's case. 

The Court should consider the motions based upon only the evi- 
dence that is before the Court at the time the motion is made and if the 
evidence is insufficient, the Court should not hesitate at all in granting 
the motion. 

The Court has done considerable research in anticipating some 
of the questions that may be raised on these motions over the weekend. 
I have read all the cases you previously submitted in behalf of the de- 
fendant. I have studied them carefully and a number of other cases. 

I want to commend counsel on both sides for their diligence in 
assisting the Court in presenting these various issues to the Court. It 
indicates counsel also have spent a lot of time in researching the vari- 
ous points of law involved. 

Obviously , you recognize too that the Court cannot sit here as 
the trier of fact. The Court, on motions of this kind that have been 
made, has to determine only whether the case is one to go to the jury. 

The Court has given careful consideration to all of these items 
that you have presented in behalf of the defendant. Although I recog- 


nize that you have valid arguments to make to the trier of fact about 
1773 leads, sufficient following of leads, and the accurateness and 


insufficiency of the government's net worth statement, and also as to 
the items of unreported income, the Court has concluded that if it 
granted this motion at this time it would be acting as a trier of fact. 

It, therefore, concludes it should deny each of these motions 
made in behalf of the defendants. 

* * * 

1776 ALBERT WILNER 
called as a witness by and on behalf of the defendant and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. AHERN: 


* * * * 


1777 Q. How long have you known him [ Mr. Chaifetz] ? 


A. Since 1935. 

* * * * 

Q. And you will note, Mr. Wilner,that defendant's No. 21 for 
identification is a check from Mr. Chaifetz to you in the amount of 
$1,000, bearing the date of February 22, 1949. 

I will ask you, sir, with respect to that exhibit, will you tell 
His Honor and the members of the jury what that check represents and 
what were the circumstances under which it was written to you? 
A. This check represents a loan to me on February 22, 1949; and I 
don't want to remember that I really needed it at that time. 

1778 THE COURT: What was the answer? I didn't get)the last. 

THE WITNESS: I needed the money at that time. 

BY MR. AHERN: 

Q. All right. Now, sir, with respect to that loan, did there 
come a time when that loan was paid off? A. Yes, sir. 

Q. Now, will you tell His Honor and the members of the jury, 
as best you can, when that loan was paid off? A. I went/into business 
in'51. I wasn't working, I had a heart attack from '47 to '51, I wasn't 
working. And I went into business in '51 and I paid him as soon as I did 
a little bit all right, after '51. I think it was in '51 or '52. 

Q. Now, what kind of a business did you go into?) A. Insur- 
ance business. 

Q. Is that the business you are in at the present time? A. Yes, 
sir. 

Q. Now, with respect--strike that. 

Now, incidentally, with respect to that loan, were you ever in- 
terviewed by any agents of the Internal Revenue Service with respect-- 
either Mr. Hein or Mr. McIntyre, or any other agents of/the Internal 
Revenue Service, as to facts surrounding the existence of that loan that 

1779 you have just identified? A. No, sir. 
MR. AHERN: I think that concludes the direct. 
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CROSS EXAMINATION 

BY MR. SMITHSON: 

* * * * 

1780 Q. Isee. And, of course, you repaid that to him when he was 
down in Florida? A. Yes; yes, I think I did give it to him when he 
come down there. 

Q. And how did you repay it? A. Well, that's the question. I 
looked for my records. I thought I gave him a check. Whether I gave 
him cash, I don't remember. 

Q. But your best recollection is you paid him by check, is that 
it? A. I won't say. 

* * * * 

Q. Isee. But you put it in 1951 or '52. It could just as well 
have been 1950, couldn't it? A. No, it couldn't, sir. 

Q. Well, you got it in'49, didn't you? A. Yes, sir. 

* * * * 

1785 BETTY KURTZ 
called as a witness’ by and on behalf of the defendant and, having been 


first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LAUGHLIN: 
* * * * 
1786 Q. And will you tell us how that is spelled, Mrs. Kurtz? 
A. K-u-r-t-z. 
Q. Now, are you related to the defendant? A. He is my 


brother. 

Q. Did you formerly have another name? A. Yes, I was known 
as Betty Samuels. 

Q. Yes, ma'am. Now, I hand you Defendant's 25 for identifi- 
cation and I will ask you to look at the instrument contained therein 
and tell us whether you have seen that before. A. Yes, I did. 

Q. Now, will you tell us--just a minute. Suppose I show it to 
my opposing counsel first before I ask you the next question. 
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(The exhibit was handed to Mr. Smithson by Mr. Laughlin.) 
BY MR. LAUGHLIN: 
Q. Now, will you tell us what that is, Mrs. Kurtz? A. That 
is a check for $300 that my brother lent me. 
Q. Now, will you tell us, if you will, and I will leave that be- 
fore you, what does that represent and the circumstances under which 
it was given to you? A. I was in the throes of a separation suit with 
1787 my ex-husband and was having a lot of difficulty at the time and 
I ran short of funds and I came to him to help me and he gave me the 
$300. 
Q. Now, will you tell us, while the check speaks|for itself, 
Mrs. Kurtz, will you tell us the date of tt? A. It's January 26, 1950. 
Q. Now, can you tell us whether or not that sum lof money, the 
sum of money represented in that check, was repaid? A, Yes, I did, 
I repaid it. 
Q. And can you tell us when? A. Well, I paid it out in hundred- 
dollar amounts. I didn't have all the money to pay him in full, so in '51 
I gave him $100 and I think it was '52 I gave him $100 again and at an- 
other time $100, until I finished paying. 
* * * 


1790 [ At the bench: ] 


\ 


MR. SMITHSON: It was part of the file when it is originally 
1791 shown and that is the point and that is the reason 


e know it 
exists. If Your Honor will hear me, I will tell you why we want it, be- 
cause it refers to him in this fashion. 
You will recall this is April 4th of 1952. 
"Dear former brother, as you sign yourself. 
Here is the $100 check payment of the loan. You won't have to 
upset your father when he is in bed with a heart attack." 
And then it goes on to say--it refers to this: 
"Your stupid lawyer's letter didn't scare me, nor can 
anything you say mean anything with my husband." 
Now, I want Your Honor to remember the reference to this 
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letter because the letter becomes material. 
She says: 
"My husband was the only one to give them--"' 


meaning papa and mama-- 
"money to see that they would have for a doctor's bill and for 


medicine. 

"But your parents you let live unaided, except for the 
once or twice you have eased your conscience. It should make 
you feel good that your father cries because he can't go out to 
work and when his children come to visit him." 

I don't want the point about anything except that he was unable to 
1792 work, that he wasn't supplying anything out of it. I will limit it, 
and without going into the language of it, because he is supposed to have 
given $9600 to Abe in 1953. He can't very well come up with $9600-- 
THE COURT: To his father, you mean? 
MR. SMITHSON: No, to Abe, to the defendant. 
* * * * 
1799 BY MR. LAUGHLIN: 
Q. Mrs. Kurtz, what was the name of your father and Mr. 
Chaifetz' the defendant's father? A. Louis Chaifetz. 
Q. And can you tell us when he died? A. December 30, 1953. 
Q. Now, before he died, can you tell us something about his 
condition of health? A. My father had had a series of heart attacks 
within the past year and a half. 
Q. In other words-- A. Before his death. 
Q. In other words, a year ora year and a half preceding his 
death, is that right? A. Yes. 
Q. Now, then, this question, Mrs. Kurtz: Are you able to tell 
us whether or not, at the time of your father's death--before your 
1800 father’s death, do you know whether he gave or turned over to 
your brother, the defendant here, a sum or sums of money? A. Yes, 
I do. 
Q. All right. Do you know the amount or amounts of that 
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money? A. Yes. My father was in my house, having lunch with me-- 
Q. Do you know the amounts? A. And he told me he had given 
my brother, to hold, $9600. 
Q. Did he make that statement to anyone else besides you? 
A. At that particular time he hadn't told anyone else in the family be- 
cause he didn't want to stir up any ill will because he was /|not leaving us 
anything, he was leaving it as a charge to my brother to take care of 
my mother. 
Q. All right. Now, can you tell us, then, why he turned over 
in his lifetime that sum of money or those sums of money to Abe Chai- 
fetz, the defendant in this case, your brother? A. Well,)my brother 
was always a very methodical person and he always took care of all 
kinds of obligations, and my father felt he could trust him|with the sum 
of money to take care of my mother and that knowing that my brother 
1801 had money of his own, he would never need my father's money 
for himself, and he felt it was secure with him and he was so assured 
that my mother would have care. 
* * * 
1802 CROSS EXAMINATION 
BY MR. SMITHSON: 
Q. Mrs. Kurtz, your name formerly was Samuels} is that right ? 
A. That's right. 
* * * * 
1804 Q. Actually, isn't it a fact, Mrs. Kurtz, that it wasn't your 
brother alone that loaned any funds to you, it was he and Al? Wasn't 
that Al Wilner that loaned the money, he and your brother? A. Not to 
me. My brother lent me the money, not Al Wilner. 
* * * * 
1805 Q. Now, directing your attention to the third paragraph of this, 
Mrs. Kurtz, I will ask you particularly to read that esis 


ph number 
three and ask you, did not your brother, by that paragraph jin that let- 
ter, advise you then that it wasn't just he but he and an Al who loaned 
that $12,500? A. That's what he writes in this letter, that he did us a 
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favor, but only my brother gave me the money. 

Q. Tell me, Mrs. Kurtz, this house at 881 Princeton Road, a 
valuable piece of property, isn't it? A. Yes, sir. 

Q. Worth about $50,000? A. No, sir. 

Q. It isn't? A. No, sir. 

Q. Let me show you Government Exhibit 79-B for identification, 
likewise, from Defendant's file 25. I will ask you to read that, exa- 


mine it, to yourself, please. 
(Brief pause. ) 
A. Yes, what about it? 

Q. And do you recall advising your brother it didn't matter 
what letters he might have sent to an attorney? A. Yes. 

* * * * 

1806 Q. Do you know the time and place that you wrote that letter to 
your brother? A. At the time that I owed him money and we hadn't 
been paying him. 

Q. Now, at that particular time that you say you owed him this 
money, you likewise complained, did you not that your brother failed 
to support or give any support to your mother and father, isn't that 
true? A. While my father was alive, yes. 

Q. Andyour father was sick for some considerable period of 
time, isn't that true? A. Yes, it is true my father was sick. But 
my father would not take any support from children. 

Q. And your father didn't work for a long time, isn't that 
true? A. My father worked to the last day, with a heart condition, 
but he worked. 

Q. Isn't it true, Mrs. Kurtz, that the main part of your 
father's income and that of your father and mother was derived, in 
part, from the rental of roomsorapartments? A. Not the main part 
of their income,|no, sir. My father always worked. That house, 
they might have had their rent out of the apartment. Only in the last 
few years. 

1807 Q. Let me show you 79-D for identification, which purports to 
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be a letter coming from your brother's file. I will ask you, isn't that 
letter in your handwriting? With regard to the support of your mother 
and father by your brother, isn't that what you said correct in there? 
(Brief pause. ) 
That is your letter, ma'am? A. Yes, it's my letter. 
* * * * 
1811 Q. I show you, Mrs. Kurtz, Government Exhibits 80-A, B 
and C. I will ask you particularly, Mrs. Kurtz, to look at the signa- 
ture at the bottom of each one of those returns. 
(Brief pause. ) 
A. Yes. 
Q. Do you recognize the handwriting on that signature? A. Yes. 
Q. Do you recognize it as that of your father and) mother? 
A. Yes. 
Q. That's 1951. 
Look at 1952, is that your father's and mother's handwriting ? 
A. Yes. 
Q. Look at 1953, is that your father's and mother's? A. Yes. 
1812 Q. That's 1953. Is that your father's or mother's? A. I 
think so. As far as I know it looks like their handwriting. 
* * * * 
Q. Now, this person that your brother referred to in that let- 
ter of Al loaning you money back in 1945--was it? Was that when you 
got the money from your brother, physically handed it to|you? 
A. Yes. 
Q. That Al, was that Al Wilner? A. I don't know who he is 
referring to at the time. 
Q. Pardon me. I didn't mean to interrupt you. A. Is his 
name in the letter? 


Q. Alis given. The name given is Al. Don't you recognize 
the name of your brother's closest friend? A. I know he has a friend 
Al Wilner, yes. 

* 
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REDIRECT EXAMINATION 

BY MR. LAUGHLIN: 

Q. Mrs. Kurtz, counsel has shown you A, BandC, certain 
returns. Are you able to tell us now whether your father prepared and 
filled out his own return or whether someone else did it for him? 

A. My father couldn't write to fill out a return. 

* * * 

RECROSS EXAMINATION 

BY MR. SMITHSON: 

Q. He couldn't write, is that your testimony? A. That's right. 

Q. Yet, you recognize his signature, is that it? A. Well, he 
learned to sign his name, and my mother went to night school to learn 

1814 to sign her name. They felt that they had to know a little bit 
how to sign their signature. They used to practice. 

Q. Isee. And-- A. In order to become a citizen there was a 
certain--they had to learn-- 

Q. Did you see those tax returns filled out by anyone? A. No, 


Q. You do not know who filled them out, do you? A. No. 
* * * * 
1818 IDA CHAIFETZ 
called by and on behalf of the defendant and, having been first duly 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR, LAUGHLIN: 
* * * * 


1819 Q. Andare you the mother of the defendant? A. Yes. 
Q. Now, where do you live at the present time? A. 172 East 
59th Street, Brooklyn. 
Q. Now, how long--will you tell us how long you have lived at 
that address? A. Twenty-seven or 28 years. 
Q. Now, what was the name of your husband? A. Louis Chai- 


fetz. 
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Q. Now, will you tell us when did he die? A. He died, he was 
72, and it's six years, will be in December the 24th. 
Q. In other words, would you say he died-- A. | Six years ago. 
Q. December of '53? A. '52 it was. 
Q. This December it will be seven years, is that right? 
A. Six, it will be, six years. 
Q. Now, can you tell us how long he had been sick before he 
died? A. He wasn't sick but he had a heart attack. And before he had 
the heart attack we started to rub him with cream. So he says, like 
this, he says, "Abe got $9600; he will be able to take care of." 
1820 Q. Will you wait just a minute? A. That's what he said. 
Q. Can you wait just a minute, if you will, please? A. Yes. 
MR. LAUGHLIN: Can Your Honor hear the witness? 
THE COURT: If I have trouble, I will let you know, Mr. Laugh- 


BY MR. LAUGHLIN: 
Q. Now, Mrs. Chaifetz, tell us, then, when it was that your 
husband said that? A. In bed, in my house, by the bed.| I start to rub 


him. He said, "Abe has got my $9600 and he will take care on you." 


And he closed his eyes. Ten minutes later he died. 
MR. LAUGHLIN: That concludes the direct, Your Honor. 
CROSS EXAMINATION 
BY MR. SMITHSON: 
Q. Mrs. Chaifetz, I want to show you three papers. Would 
you look at that? Is that your signature? A. This? 
Q. Yes. A. This is my signature. 
Q. That is your signature? A. Yes. 
1821 MR. SMITHSON: For the record, Mr. Laughlin, the signature 
is identified by the witness--80A. 
BY MR. SMITHSON: 
Q. Is that your signature, too? A. No, this is Louis Chaifetz. 
Q. And the signature underneath? A. This is mine. 
Q. And this one here, is this your signature, too? A. This is 
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mine, and this is his. 

Q. Now, Mrs. Chaifetz-- 

MR. SMITHSON: May I have this marked for identification 
Government Exhibit 81 ? 


(Document referred to was marked Gov- 
ernment Exhibit No. 81 for identification.) 


(Thereupon, the exhibit was handed to Mr. Laughlin and Mr. 
Ahern by Mr. Smithson.) 

BY MR. SMITHSON: 

Q. Tell/me now, Mrs. Chaifetz, this $9600 that your husband 
had and left with Abe, that you mentioned, was that for you? A. He 
said, "Abe will take care on you."" That's what he said. 

Q. With that $9600? A. Yes. 

Q. That he was leaving the $9600 for you, and Abe to hand it 

1822 over to you, is that it? A. That's what he said. He couldn't 
talk no more. He said, "Abe will take care on you and I give him my 
$9600 and he will take care on you, Abe." 

Q. Do you remember, Mrs. Chaifetz, being interviewed by a © 
special agent, Mr. McIntyre, of the Internal Revenue Service ? 

A. Who? 

Q. Mr. McIntyre? Do you remember Mr. McIntyre coming 

to see you? A. What they were in my house? 


Q. He came to see you and had a talk with you? Do you re- 
member that? A. Yes, I was. 

Q. Andido you remember signing a statement or an affidavit 
for him? A. I didn't sign nothing. 

Q. You didn't. All right. I show you, Mrs. Chaifetz, Govern- 
ment Exhibit 81 for identification. I will ask you, is that your signa- 


ture? A. Yes, this is my signature, but-- 
Q. Now, do you remember, Mrs. Chaifetz, the man coming to 
see you in September of 1957, the 20th of September of 1957? A. I 
don't remember. , 
1823 Q. And do you remember your son, Sam, being there as a 
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witness to your signature? A. Yes, sure. 

Q. And do you remember the writing of a statement and your 
making a signature on it? A. I don't understand what you say. 

MR. SMITHSON: Well, I think, Your Honor, I would be permit- 
tedon cross to direct this a little more. 

BY MR. SMITHSON: 

Q. Do you recall, Mrs. Chaifetz, telling the agents that your 
husband was only a part-time painter up to the time he died in December 
of '53? A. That's not true. My husband was working all|these years. 

I could show you black and white. All these years. The day he died, a 
few days before, he worked. He had a heart attack all of a sudden. 

Q. Do you remember further telling the agents to the best of 
your knowledge your husband left nothing of value to you at the time 
he died except a car? A. I didn't know the money is by Abe. I didn't 
know. But he-used to give me salary and he made a nice living all the 
time. 

Q. Do you recall telling the agents that to the best of your 
knowledge your husband left nothing of any value to you at the time he 
died except a car? Do you remember that ? A. I didn't know. I 

1824 didn't know the money was by Abe. 
* * * 
REDIRECT EXAMINATION 
BY MR. LAUGHLIN: 


* * * * 


1825 Q. Mrs. Chaifetz, I will ask you this: I will hand|you this 


paper, it is Government's 81, and ask you if you will lookjat it. Do 


not read it out loud, but will you look at it and see whether you can 
read what is on it? A. I cannot read. 
Q. What's that? A. Ican't read. 
Q. Youcan't read? A. No. You know, the print|/I can, but 
the writing I can't. 


* * * 


1826 MR. AHERN: Mrs. Chaifetz. 
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THE COURT: The witness has been sworn. 
MR. LAUGHLIN: Previously been sworn, Your Honor. 
Thereupon, 


ROSE CHAIFETZ 
recalled to the witness stand by and on behalf of the defendant and, 
having been previously duly sworn, was examined and testified further 


as follows: 
DIRECT EXAMINATION 

BY MR. AHERN: 

Q. Would you just, for the record, state your full name? 
A. Rose Chaifetz. 

Q. And, Mrs. Chaifetz, since you testified here last, have 
you been confronted by any other Internal Revenue agents? A. Yes, 
there were two at my house the other evening. 

Q. And where was that? A. At 280 East 91st Street in Brook- 
lyn. 

Q. Did they say they had been sent there by direction of Mr. 
Smithson, Hein or McIntyre? A. I believe he said Mr. Smithson. 

Q. And did they want to ask you some questions? A. Yes. 

1827 Q. And did they have a paper that they wanted you to sign? 
A. Yes. 

Q. Now, Mrs. Chaifetz, directing your attention to the year 
1945-1946, didiyou have occasion to have, at that time, some domestic 
trouble with your husband? A. Yes. 

Q. Andas a result of that difficulty, did you see an attorney ? 
A. Yes, I did. 

Q. And what was the name of the attorney you saw at that time ? 
A. Richard Galliher. 

Q. And is he a local attorney? I mean, a Washington attorney ? 
A. A Washington attorney, yes. 

Q. And what was the purpose of your seeing Mr. Galliher ? 

A. I went to consult him about a separation. 
Q. And that involved a question of support also? A. Yes. 
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Q. And are you in a position to say, at the end of 1945--strike 
that. 
Were you aware of your husband's assets and liabilities in the 
year 1945? A. I think so. 
1828 Q. And when you went to see Mr. Galliher, did you apprise 
Mr. Galliher of what your husband's, you might say, net worth was at 
the end of 1945 or in that time area? A. Yes, I did. 
Q. And what did you tell Mr. Galliher with respect to his net 
worth? 
MR. SMITHSON: It doesn't matter what she said in 1945. I 
think we are restricted, Your Honor, to what it was as of December 30, 
1950. 
* * 
1830 BY MR. AHERN: 
Q. Mrs. Chaifetz, to the best of your knowledge, what was the 
net worth of your husband at the end of 1945? A. $100,000. 
Q. Now, directing your attention to the year--strike that. 
Did there come a time when your domestic difficulties ended 
up in the courts? A. Yes. 
Q. And was a decree of divorce granted? A. Yes. 
Q. Now, directing your attention--when did that happen, if 
you can recall? A. In 1950. 
Q. And did you have occasion, of your own personal knowledge, 
to know how much money, if any, Mr. Chaifetz kept at the house ? 
A. Oh, yes, I did. 
Q. Well now, first of all, can you tell us, where did he keep it ? 
A. Well, he had a metal box which he kept locked in the secretary. 
1831 Q. All right. Now, bearing in mind, as long as| you can, to the 
end of 1950, can you tell me when was the last time you |had occasion 
to see the money that he kept at his house? A. The day I left Washing- 


ton. 


Q. And when was that, Mrs. Chaifetz? A. In January of 1950. 
Q. That would be January of 1950. And will you tell us, first 
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of all, what was the occasion for your leaving Washington? A. I was 


leaving because there was a divorce pending. 

Q. Now, on this particular occasion, did you receive any funds 
from Mr.Chaifetz? A. Yes. 

Q. Now, 'will you tell His Honor and the members of the jury, 
in your own words, just exactly what happened and what funds you saw 
at that time? And, who else was present, if anyone else was present. 

A. Well,| Mr. Offutt was present that day because I had called 
him and I told him that I wanted to discuss some business with him. 
And when Mr. Chaifetz gave me the money, when I was leaving, Mr. 
Offutt was there.| And he gave me approximately $500 plus whatever 
money he gave to the children. And I know how much money he had left 
in the box. 

Q. How much money did he have left in the box? A. About 

1832 $18,000. 

Q. And can you tell us how that money was--I mean, was it in 
--how it was inthe box? A. They were in large denominations in 
packets. He had them wrapped in packets in about 18 different packets 
or about a thousand dollars in each packet, I would say. 

MR. AHERN: Would Your Honor indulge me for just a second? 

(Brief pause.) 

MR. AHERN: Now, I think Mr. Smithson asked about a $100 
account, or was it a $95. Oh, yes. 

BY MR. AHERN: 

Q. Do you know about this account that your husband had, e 
I guess it was in the Republic Building & Loan Association, in the year 
1954? They were hundred-dollar accounts? Do you know of their 
existence? A. I think I testified as to that, that I didn't know about-- 

Q. Let me ask you, with respect to those accounts, did it ever 
come to your attention, prior to this trial, that your husband had ac- 
counts in the name of your two children, Sandra and--what was the 
other child's name? A. Linda. 

Q. Had opened up accounts in the name of your two children in 
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the amount of $100 apiece? A. Yes, those, I believe I do) remember 
1833 about, where he got cameras for opening up the hundred-dollar 


accounts. 

Q. Let me ask you this, Mrs. Chaifetz: Do you, of your own 
personal knowledge, know whether, in the year 1954, your husband 
turned over $100 in cash or thereabouts to each child withdrawn from 
these accounts? A. Yes, he did. 

Q. Now, Mrs. Chaifetz, with respect to--did you know the de- 
fendant's father during his lifetime? A. Oh, yes, very well. 

Q. And do you, yourself, have personal knowledge as to 
whether any funds were given to Mr. Chaifetz prior to the |death of his 
father? A. That's what I was told. 

Q. And by whom? A. By his mother and various members of 
his family. 

MR. SMITHSON: I object to all that, Your Honor. | I think that 
is clearly hearsay. 

THE COURT: Sustained. 

The question was whether you had personal knowledge, you see. 

BY MR. AHERN: 

Q. Let me ask you this, Mrs. Chaifetz: Did any of the Internal 
Revenue agents ever inquire or interrogate you as to whether the de- 
fendant's father had turned some funds over to him as a charge to take 

1834 care of his mother? A. I believe I was asked about that, and 
I said--I answered the same way. 

* * * 

CROSS EXAMINATION 

BY MR. SMITHSON: 

Q. Tell me, after you left here in January of 1950+- before that, 
where were you living, Mrs. Chaifetz, before January of 1950? 

A. At 532 Cedar Street, Northwest. 

Q. And you lived up there until January of 1950? A. That's 
correct. 

Q. Now, of course, ma'am, when you got your divorce you got 
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it on the grounds of five-years of voluntary separation, didn't you? 
A. That's right. 
1835 Q. But you were living in the same house with the defendant ? 
A. That's right. 
* * * * 
1836 Q. Mrs. Chaifetz, when you left in January of 1950 you were 
given $500, is that your testimony? A. Approximately $500. 
Q. And that was for you? A. Yes. I was setting up a new 
home. 


Q. And since January of 1950, the only moneys that have been 
paid by the defendant, Abraham Chaifetz, are for the support of his 
child or children, isn't that correct? A. Children. 

Q. He doesn't give you anything, does he? A. No. 

1837 Q. Now, 'you said he had $100,000 net worth in 1950? A. That's 
what I said, yes. 

Q. Tell me, this knowledge that you learned of these one hun- 


dred-dollar accounts to the credit of your children, the defendant told 
you about that, is that how you learned it? A. Yes, he did, and the 
children accompanied him and they both got cameras. 

Q. Now,'of course, you weren't here, were you? A. No. 

Q. So, the information which you learned about the money being 
withdrawn in 1954 and 1955, you had to learn from the defendant, didn't 
you? A. Well, they got--the children got the money at that time when 
he withdrew it. 

Q. Let me put it to you: If the money was withdrawn in 1955 
and 1956, then the information or any information regarding that is in- 
correct, is that so? A. I don't understand that. 

* * * * 

1838 Q. You have testified that the money was withdrawn in 1954 
and 1955, is that your testimony? A. I don't remember exactly when 
it was withdrawn. 

MR. AHERN: I object. She didn't testify to that. 

MR. SMITHSON: I believe that she did, Yair Honor. That is 
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my recollection and my notes. 
THE WITNESS: No. 
THE COURT: I cannot say definitely. You better find out what 
She did claim she did testify as to when it was. 
MR. SMITHSON: Your Honor-- 
THE COURT: You can refer back to the reporter's notes, if 
you wish. 
MR. SMITHSON: I would prefer to, Your Honor. [May I have 
the reporter attempt to find that portion with regard to the two one- 
hundred-dollar items? 
May the reporter read that? 
THE COURT: Yes. 
(Thereupon, the reporter read the record as follows: 
"Question: Do you know about this account |that your 
husband had, I guess it was in the Republic Building & Loan 
Association, in the year 1954? They were hundred-dollar 
accounts? Do you know of their existence ? 
"Answer: I think I testified as to that, that|I didn't know 
about -- 
"Question: Let me ask you, with respect to those ac- 
counts, did it ever come to your attention, prior to this trial, 
that your husband had accounts in the name of your two children, 
Sandra and--what was the other child's name ? 
"Answer: Linda. 
"Question: Had opened up accounts in the name of your 
two children in the amount of $100 apiece ? 
"Answer: Yes, those, I believe I do remember about, 
where he got cameras for opening up the hundred-dollar accounts. 
"Question: Let me ask you this, Mrs. Chaifetz; Do 


you, of your own personal knowledge, know whether , in the 

year 1954, your husband turned over $100 in cash or thereabouts 

to each child withdrawn from these accounts? 
"Answer: Yes, he did.") 
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BY MR. SMITHSON: 

Q. Now, Mrs. Chaifetz, Sandra Louise is the younger, is 
that true? A. That's correct. 

1840 Q. Let me ask you, you do recognize your husband's signature, 
don't you, your former husband, Abraham Chaifetz? A. Yes. 

Q. And on this particular item here of the withdrawal of the 
two hundred three dollars trustee for Sandra Louise Chaifetz, was that 
not made in September of 1956? A. That's what it says there (indi- 
cating). 

MR. AHERN: What is that, Mr. Smithson. 

MR, SMITHSON: 10-A, Band C, Mr. Ahern. 

BY MR. SMITHSON: 

Q. And showing you at this time Government Exhibits 11-C, I 
will ask you if you do not recognize the signature of your husband, 
Abraham Chaifetz? Do you see that? A. Yes. 

Q. AndI will ask you if that isn't an account supposedly for 
Linda Rose Chaifetz? That is the oldest, is that correct? A. That's 
right. 


Q. That was a withdrawal in July of 1955, isn't that true? 
A. That's right. 

Q. So there wasn't any withdrawal in '54 or '55 but there was 
one in '55 and one in '56, is that right? A. Soit seems. I don't 
really know. 

Q. And you have testified, have you not, Mrs. Chaifetz, 

1841 from information furnished to you solely by the defendant ? 


A. Yes, I guess So. 

MR. SMITHSON: I think that is all. 

If Your! Honor will indulge me a moment, I will check. 

(Brief pause.) 

BY MR. SMITHSON: 

Q. Let me ask you just one question, Mrs. Chaifetz. During 
the period 1954 to 1955, did you work or were you employed? A. No, 
I was not. 
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MR. SMITHSON: That is all I have of the witness. 
REDIRECT EXAMINATION 
BY MR. AHERN: 

Q. Is that what the agents who called on you the last week under 
Mr. Smithson's direction, is that what they asked you about? A. Yes. 

Q. Now, with respect to these two accounts that were opened in 
your children's names, apparently opened in '54, one closed in '55 and 

me closed in '56, do the existence of those accounts stand out in your 
mind because of the fact that cameras were given? A. That's right. 

MR. SMITHSON: Your Honor, counsel is leading this witness 
very considerably. 

1842 THE COURT: It is leading now, counsel. 

Sustain the objection. 

BY MR. AHERN: 

Q. Let me ask you this, Mrs. Witness: Do you have an inde- 
pendent recollection that no matter when these accounts were closed, 
that your children received the proceeds in cash from these accounts ? 
A. Definitely. 

* * * 

1847 LINDA ROSE CHAIFETZ 
called as a witness by and on behalf of the defendant and,| having been 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. LAUGHLIN: 

* * * * 

1848 Q. Do you recall the time that your mother and father were 
divorced? A. Yes. 

Q. How old were you then? A. About--I'd say about 13, 13 
and a half. 

Q. After that you left Washington, didn't you? Al That's 
correct. 

Q. Then later on, did you come back to Washington to live with 
your father? A. Yes, I did. 
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Q. And where, at that time, did your father live? A. At 532 
Cedar Street, Northwest. 

1849 Q. How long did you live there? A. Approximately a year and 
a half. 

Q. Now, during that time, did you ever see any money, any 
sums of money lin the house where you and your father lived? A. Yes, 
I did. 

Q. Andican you tell us where the money was kept? A. Yes. 

Q. Where? A. It was kept in the living room ina secretary in 
a steel, metal box. 

Q. Now, did you ever have occasion to inquire, or did you ever 
see a specific sum of cash? What I want to know, what sums of money 
did you see from time to time or did you-- 

MR. SMITHSON: I object to the form--excuse me. 

MR. LAUGHLIN: Do you object ? 

MR. SMITHSON: I will to the form of it before the witness 
answers. 

MR. LAUGHLIN: All right. 

BY MR. LAUGHLIN: 

Q. Then, Miss, let me ask ym this: You did see sums of 
money, did you not? A. Yes, I did. 

Q. From time to time. Do you know what you saw, how much? 

1850 A. Not in any exact amount. 

Q. Arejyou able to tell us this: Any money you did see, was it 
in large billsor was it in small bills? Do you know what I mean by that? 
A. Yes, I do. |I'd say--well, what do you mean by large bills? How 
large a denomination--what would you call large? 

THE COURT: Well, I think you had better testify what you saw. 

BY MR. LAUGHLIN: 

Q. Yes, what you saw, Miss. A. All right. I saw twenties 
and hundreds in these packets that you get from the bank. 

MR. LAUGHLIN: That's all, Your Honor. 
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CROSS EXAMINATION 
BY MR. SMITHSON: 
Q. This was kept in a metal box and locked? A. That's correct. 
@. You didn't count it? A. No, I never had access to count it. 
Q. And this particular camera that your father gave you, you 
were here in the city when that was given to you? A. I can't remem- 
ber that. 
Q. You don't remember that? A. No, I don't remember that-- 
I remember getting it, I don't remember whether I was here or there, 
1851 since I was back and forth so much. 
Q. Do you even recall what year it was? 4. When I received 
the camera ? 
Q. Yes. A. 1955, 1 guess, something around there. '56. '56. 
Q. 1956? A. Yes. 
* * 
Washington, D.|C. 
November 10, 11959 


* * * 
PROCEEDINGS 


MR. SMITHSON: May we come to the bench for a moment, Your 
Honor? 


(At the bench): 

MR. SMITHSON: Counsel has insisted for some time that there 
has been what you describe as a letter or a request for further investiga- 
tion -- is that right? 

MR, AHERN: Yes. 

MR. SMITHSON: As I told Your Honor, I went through my file. I 
did not have it, so I went to the agent and the special agent. I said, 
“Have you got anything that looks like it?" 

I asked him, "Have you got a cover letter?" 

He says, "I have a cover letter." 

This is the cover letter 


(A document was handed to Mr. Ahern by Mr. Smithson.) 
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MR. SMITHSON: Is this what you want? Because this is the 
only other thing that I know. 

I underlined a word in that where it leaves it to the discretion, 
if they want to do anything else, but this is no command. And, I have 
found nothing that contains a command. 

(Brief pause. ) 
* * * 
1857 JEROME LIVINGSTON 
called as a witness by and on behalf of the defendant and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. AHERN: 

Q. Now, sir, for the record, will you state your full name? 

A. Jerome Livingston. i 


* * * * * 


Q. Do you know the defendant here, Mr. Chaifetz? A. Yes, I 


Q. How long have you known him? A. About 20 years. 

Q. I will show you Defendant's No. 27 for identification, which 
consists of two exhibits, and first I will direct your attention to that 
portion of the exhibit which is a check and I will ask you whether you 

1858 can identify that? A. Yes, I can. 
* * * * * 

Q. Now, in the year 1949, directing your attention to the part 
of the exhibit which is a check, will you tell His Honor and the members 
of the jury, first of all, how this check came to be written? A. Well, 
this money I borrowed from Mr. Chaifetz. 

Q. When? A. March 30, 1949. 

Q. Now, in connection with that loan, can you tell His Honor 
and the members of the jury when it was paid back? A. It was paid 
back in cash in some time around 1951, around February or March, 

I think. 
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Q. Aad what wos the amouat of thet loca, sir? A. $49u. 


Q. Allright. Now, with respect to that secoad tre asectioa, I 


will ask you, first, sir, did there come a time ia the year 1942 whea 
Mr. Chaifetz placed any piece of jewelry in your possession? A. Well, 
Mr. Chaifetz brought a diamond pin in to me and left it therel with me 
to be sold. 
Q. Can you tell us when that was that he left that with you? 
A. April 22, 1949. 
Q. Now, was there any value placed upon that brooch at that 
time? A. I put a wholesale value of $1100 on it. 
Q. Why was the brooch turned over to you? A. Well, evidently 
Mr. Chaifetz wanted to sell it and he couldn't sell it and I had a jewelry 
store So he left it there for sale. 
Q. And did there come atime, sir, when you did sell it? 
1360 A. Yes. 
Q. Will you tell His Honor and the members of the jury when it 
was that you did sell it? A. In 1951. 
Q. Was there any reason, sir, can you ascribe as to|what the 
delay was in the sale of that piece of jewelry? A. Well, a piece of 
jewelry has to find an owner. Because a solitary diamond ring, 2 carat 
stone or two-carat stone or half-a-carat stone, thereare lots of calls 
for it, but when it comes to a bracelet or a pin or something of that 
nature, why, you have to wait for a sale for it. 
Q. Let me ask you this, sir. Was there any connection between 
the repayment of the loan and the sale of the brooch? A. At the time 
that I sold the pin I made enough on it to pay for the loan. 
MR. AHERN: I believe that concludes the direct, Your Honor. 
* * * * * 
DIRECT EXAMINATION - (Continued) 
1861 BY MR. AHERN: 
Q. Were you at any time, sir, interviewed by any agents of the 
Internal Revenue Service? A. Not me, no. 
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Q. Did either Agent Hein or McIntyre, these two gentlemen that 
are seated at the table, come to you and ask you about the existence of 
that brooch? A. No, sir. 

MR. AHERN: That is all. 

CROSS-EXAMINATION 
BY MR. SMITHSON: 

Q. Tell me, Mr. Livingston, how many employees do you have 

in your shop? A. How many? 


Q. Yes. A. You mean at this time or now? 
Q. I think that is slightly redundant, but let's put it this way: 
How many did you have in 1955? A. Seven. 
* * * * * 
Q. And how many did you have in 1958? A. We have had the 
1862 same number of people working for us for ten or twelve years. 


Q. And they all perform much the same function, isn't that 
correct? A. Yes, sir. 

Q. And generally the function of your place is that of a pawn- 
broker, isn't that true? A. Well, at this time we were in the jewelry 
business, not in the pawnbroker business. 

Q. Tell me, you took articles on consignment? A. Many times. 

Q. So, there is nothing about this particular brooch that fixes 
itself in your memory, is there? A. Yes, it happens that it does. I 
happen to remember the brooch because a friend of mine sold it for 
me, who was very close to me, who has since died. 

Q. Let me ask you this: By virtue of this act which occurred 
when -- 1949? A. Yes, sir. 

Q. You have a vivid recollection of the exact day that this took 
place? A. Well, I am taking the date from this memorandum here 
(indicating). I can't remember the date that it was paid, but I know that 
it was paid in 1951. 

Q. And that memorandum, where did you get that memorandum ? 

1863 A. Mr. Chaifetz had it. 
Q. Isee. And it is only from what Mr. Chaifetz has provided you 
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that you know when this matter was ever repaid, is that right? 


A. Well, it's got my signature on it and the date on it. 
Q. And insofar as this particular loan of $400, you borrowed 
that money from Mr. Chaifetz? A. Yes, sir. 
Q. You had this business at that time, didn't you? |. Well, it 
isn't my business, I simply work for my father. 
Q. And, of course, your father owned this rather large jewelry 
store, isn't that true? A. Yes, sir. 
Q. And you worked for him? A. Yes, sir. 
Q. And tell me, did you sign a note for your $400? |A. No. 
Q. And he just loaned you $400? A. Yes, sir. 
Q. Tell me, during the year 1949, did you repay him anything ? 
A. Him? No. 
1864 Q. Did you repay him anything during 1950? A. No. 
Q. And, of course, he never asked you for any money, did he? 
A. Well, he asked me about it several times. 
Q. And, tell me, does that particular instrument that you Say 
represents a loan, does that have on there that it's bearing any 
interest? A. No, I didn't pay him any interest at all. 
Q. Isee. And, although he asked you several times for repayment 
and there was none for two years’ time, you signed no further note or 
evidence of indebtedness, is that right? A. No. 
* * * * 
BY MR. SMITHSON: 
Q. Let me See this check. 
(The exhibit was handed to Mr. Smithson by the witness. ) 
You had had numerous transactions with Mr. Chaifetz, had 
you not? A. I think this was the only transaction that I had with him 
for many, many years. 
1865 Q. Isee. But, of course, there is nothing on this instrument 
that indicates it is a loan as opposed to a purchase, is there? A. No, sir. 
Q. Now, this particular instrument that is up here, this memo- 
randum from Livingston & Company, diamond brokers, 4-22/-49, this 
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particular writing has been written over, hasn't it? A. No, I don't 
believe so because this carbon bending over would rub off a little bit. 

Q. Does that or does it not, sir, indicate that there were inter- 
lineations or a cross-through on this? A. No. 

Q. It does not, in your opinion? A. I don't think so because -- 

MR. AHERN: I object to -- 

THE COURT: He may answer. 

THE WITNESS: I have seen a copy of the memorandum that might 
have been in the book. If that was in that memorandum book, it might have 
been written over so that it would come through again, a little something 
on the paper. 

BY MR. SMITHSON: 

Q. Sir, Iam not concerned with others. I am concerned with 
this one. Does that not indicate to you that there were interlineations 
and cross-outs or a cross-through or check-through, as you look at it 
right now? A. I happen to know what it says -- 


MR. SMITHSON: May the witness be instructed to answer the 
question ? 
THE COURT: The question is whether it appears to you to be 
written over. 
THE WITNESS: No, sir, I don't believe that it has. 
BY MR. SMITHSON: 
Q. Now, let me ask you this, sir: This memorandum acknowledgé 


a receipt of certain material for inspection only, is that it? A. Yes, sir. 

Q. Andalso, sir, there is crossed through here that title shall 
remain in Livingston & Company, and that is crossed through, isn't 
that true? A. If I might explain -- 

Q. No, just answer my question. Is it or is it not crossed through 
A. Yes, sir. 

Q. And is it not in different writing and not a carbon but a 
correction made since that instrument was originally executed? A. Well, 
that, I don't know. 

Q. Well, can't you see, sir, the difference in the color and the 
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1867 fact that that is not a carbon? A. This is a pen mark, I agree 
with you. 
Q. Allright, sir. Tell me, sir, where is the check that you 
repaid Mr. Chaifetz this $400 with? A. I paid him in cash. 
Q. You paidhimincash? A. Yes, sir. 
Q. Do you always deal in cash on your loans? A. Well, this 
is not a pawnbroker loan, sir. 
Q. Iam talking about your personal loans. A. I rarely make a 
loan. 


Q. You just happened to make this one from Mr. Chaifetz two 
years before you repaid it? A. This was a personal matter, which is 


why I know it so well, what this represents, because he did me a great 
favor at the time and I remember it very well. 

Q. And, of course, your father, your own father, had refused 
to loan you the money, is that it? A. I didn't ask my father. 

Q. You didn’t ask him, you asked a stranger? A. Yes, sir. 

MR. SMITHSON: That is all I have of the witness. 

MR. AHERN: I have no questions, Your Honor. I would ask 
that this exhibit be received in evidence and passed to the jury. 

1868 THE COURT: Any objection to this exhibit? 

MR. SMITHSON: Yes, Your Honor. 

THE COURT: Has it been identified? 

MR. AHERN: Yes, it has been identified. 

* * * * 
BY MR. SMITHSON: 

Q. Now, tell me, sir, with regard to your recollections of your 
transactions with Mr. Chaifetz, the defendant, do you recollect, sir, a 
pawn ticket transaction you had with him regarding a certain ring that 
Mr. Chaifetz obtained from you? 

MR. AHERN: I object to that, Your Honor. It is beyond the scope 
of the direct examination. 

MR. SMITHSON: I think it goes to his credibility, Your Honor. 

THE COURT: He may answer the question. 
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THE WITNESS: No, sir, I do not. 

1869 BY MR. SMITHSON: 

Q. Tell me, sir, during the course of your awareness of the 
fact that you were going to be called as a witness, you knew you were 
going to be called, did you not? A. Yes, sir. 

Q. And you have talked this over with Mr. Chaifetz or with Mr. 
Laughlin or Mr. Ahern, haven't you? A. Yes. 

Q. And did you, to refresh your recollection, go into your files, 
sir, to look into the transactions you had with Mr. Chaifetz? A. No. 

I wouldn't have any records back from 1951. 

Q. You wouldn't have any records back of 1951? A. Yes, sir. 

Q. Tell me, sir, would you have a 1952 record? A. From this 
particular store I don't think that we would have anything. 

Q. Tell me, sir, did you make any effort at all to check, and 
particularly, did you make any effort to check a pawn ticket, 601, dated 
4-4-52, which shows assignment of a pawn ticket issued by Livingston & 
Company to Abraham Chaifetz? A. I was never asked anything about it. 
This was a personal matter. And, with reference to a pawn ticket, I 


could very easily check my records on that, but I was never asked. 


1870 Q. Ofcourse, your whole recollection of any repayment of that 
is based not on any instrument but what your estimate of the date is now, 
some nine years later, isn't that true? A. I know that I was married in 
1950 and I know that I repaid it, possibly, a year later. 

Q. Possibly, sir? A. Well, I can't give you an exact date on 
it, no, sir. 

MR. SMITHSON: That is all. 

THE COURT: Now you are offering this exhibit ? 

MR. AHERN: Yes, I want to offer that exhibit, Your Honor. 

THE COURT: It will be received. 


(Defendant's Exhibit No. 27, hereto- 
fore marked for identification, was 
received in evidence. ) 


MR. AHERN: May I have it passed to the jury, Your Honor? 


THE COURT: 
x 
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1872 BY MR. SMITHSON: 
Q. Now, by virtue of those instruments, which you| have identified, 
Mr. Livingston, do you have any of the receipts where you |redelivered 
the brooch to him or transferred over to him the funds that| you got for 
him? A. I don't believe so. I might have, but I have never looked for 
them. 
Q. You were never asked to bring those figures or [those checks, 
is that right? A. It seems to me that I paid him in cash. 
Q. You mean you conducted your father's business |in cash? 
A. No, this was a personal matter, this was not a matter of business. 
1873 Q. The brooch was a personal matter? A. So far|as I was con- 
cerned, yes. I wanted to help him out. 
Q. Tell me, you work for your father, is that right? A. That's 
right. 
Q. And, of course, your father's business is dealing in such 
valuable commodities, is that not true? A. That's right. 
Q. And tell me, do you have an interest in that store? Do you own 
a part of that store? A. No, sir. 
Q. You work as a salaried employee for your father? A. Yes, sir. 
Q. And did you tell him that you were taking the brooch in to 
handle for Mr. Chaifetz in that manner? A. I don't know whether he knew 
it was there or not. 
Q. Of course, you acknowledged receipt of it on a Livingston 
Company memorandum form, didn't you? A. That's right! 
Q. Now, what did you pay back to Mr. Chaifetz, cash or check? 
A. I think it was -- I think it was in cash, but I don't really remember. 
Q. Of course, that would throw your inventory of Livingston's 
off for that particular period, wouldn't it? A. This wouldn't be in my 
1874 inventory since I didn't own it. 
Q. But it is on a Livingston form and would be posted or kept as 


a matter of record for your company, wouldn't it? A. It was simply a 


memorandum. It wasn't in our inventory. 
Q. So this was a personal matter for you by which transaction you 
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made enough, you told us, to pay off the loan, is that it? A. That's right) 

Q. So, how much did you repay to Mr. Chaifetz? A. The $1100 
and $400. 

Q. |I see. You made $1500 on the sale of it? A. I didn't make 
$1500 on the sale. 

Q. You made a sale of $1500, with a profit of $400 to you? 

A. That's right. 

Q. And you paid that all in cash? A. AsI remember, that's the 
way it was paid. 

Q. |But, of course, you made no effort to find out whether or not 
the company had any records of that transaction, did you? A. Inever 
looked for it, no, sir. 

* * * 
1875 DORSEY K. OFFUTT 
called as a witness by and on behalf of the defendant. and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. AHERN: 


Q. Now, sir, would you state for the record your full name? 

A. Dorsey Kaufmann Offutt. 
Q. And where do you live: A. 3900 Fourteenth Street, Northwest. 
Q. And will you tell us your occupation, sir? A. Iama lawyer. 


Q. And how long have you been a lawyer? A. Since 1932. 

Q. And what type of practice do you do, sir? A. Well, civil 
practice, more or less specialized in the field we refer to as negligence 
law or damage suit work. 

1876 Q. Now, do you know the defendant here, sir, Mr. Chaifetz? 
A. Ido. 

Q. Now, directing your attention to the year 1950, did you have 
occasion in that year to represent the defendant's wife, Rose Chaifetz? 
A. Yes. 

Q. Will you tell His Honor and the members of the jury, briefly, 
what the nature of that representation was? A. Well, the parties, 
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Mr. Chaifetz and his wife, had been having some domestic difficulties 
and they had been separated for some period of time and a divorce pro- 
ceeding was instituted in this court, District Court, to terminate their 
marriage. 
They had had some trouble before that. I had talked to them, both 
of them, when his wife had called me. 
Q. In other words, had they had domestic trouble prior to the 
year 1950? A. That's right. I had talked to them and persuaded them, 
I think, the wife, to become reconciled, and they did live together for 
several years after that first time. 
Q. Didthere come atime, sir, in 1950 -- strike that. 
In connection with your representation of Mrs. Chaifetz, did there 
come a time when she made a decision with respect to the maintenance 
1877 of the marital relationship with Mr. Chaifetz? A. There did. 
* * * * * 
1878 BY MR. AHERN: 
Q. Now, with regard to after you arrived, Mr. Offutt, was there 


any discussion then with respect to any moneys that Mr. Chaifetz would 


or would not give to Mrs. Chaifetz? A. Yes. 
* * * * * 


1879 Q. Well, as best you can, and what responses were made, if any. 
A. * * * They had been living apart in the house for a long time and she 
1880 just wanted to leave, and arrangements had been made and she 
said that he was going to pay her, as I remember it, to get|a furnished 
apartment somewhere up in Long Island or some place outside of New York 
and support the two children. 
So Itold Mr. Chaifetz, I said, "Well, now, if your wife wants me to 
represent her and that is with your consent, I want you to know that I will 
represent her to the best of my ability as a lawyer and I want to give her 
the full advice and my thoughts independently, I want to talk with her 
separately and make sure that this is the thing she wants tq do." So he 
agreed to do it. 
And, so, I took her aside and I talked to her about it, and I didn't 
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feel that there was enough money that he was giving her. I think he gave 
her -- he actually counted out, I saw this money counted out, and it was 
about -- as my recollection goes, about $600. He went to a bookcase or 
some -- it had glass on the top, some people call it a secretary, I guess, ‘ 
it had glass on the top and was on the ground floor, that is, the first floor 
of their house, and he unlocked some drawer -- a drawer there, three or 
four drawers, and opened the drawer and in the drawer was a metal box, 
and he opened that metal box, and it was full of money, and the money was 

packaged, that is, it was in bundles or packages with paper around 
it. And he took out of that one of the packages, which he broke open, and 
counted out approximately, as I remember, it was $600, as I recall it. 

First he counted out about $500, I think it was five hundred. Then 
he gave her another hundred dollars. It was a total of about $600. Then 
he added some odd money, about 35 or 40 dollars. That was to pay for 
the fare up and food and some transportation, some other things he 
mentioned. 

And he was to pay her so much a month for the support of her and 
the children. 

Q. May I just interrupt you there, Mr. Offutt? Was there any 
further discussion by you as to whether she should get a larger sum of 
the money? A. That is what I was just about to tell about. 

After he had counted this money out and gave it to Mrs. Chaifetz, 
I took her aside, I took her out of the room and talked with her, and I 
explained to her that I thought that this wasn't enough money. "Are you sug 
you can get along on that?" She said, "Yes, Iam." And the reason for 
this was, when he opened that box, he had a very large sum of money. 

Q. Were you able to tell, sir, at that time or later, just how much 

1882 money, or could you estimate how much the money was that was 

in that box? A. Yes. I would say, my recollection is that it was around 
a little over 19,000. It was close to $20, 000 in there, asI recall. They 
were in packages of a thousand dollars. He had them marked. And he had 
a paper in it on which he had marked, and did mark, while I was there, he 


marked on there the amount of money -- he wrote on it the amount of mone 
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he added some odd money, about 35 or 40 dollars. That was to pay for 
the fare up and food and some transportation, some other things he 
mentioned. 

And he was to pay her so much a month for the support of her and 
the children. 

Q. May I just interrupt you there, Mr. Offutt? Was there any 
further discussion by you as to whether she should get a larger sum of 
the money? A. That is what I was just about to tell about. 

After he had counted this money out and gave it to Mrs. Chaifetz, 
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you can get along on that?" She said, "Yes, Iam." And the reason for 
this was, when he opened that box, he had a very large sum of money. 

Q. Were you able to tell, sir, at that time or later, just how much 

1882 money, or could you estimate how much the money was that was 

in that box? A. Yes. I would say, my recollection is that it was around 
a little over 19,000. It was close to $20, 000 in there, as I recall. They 
were in packages of a thousand dollars. He had them marked. And he had 
a paper in it on which he had marked, and did mark, while I was there, he 
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that he had taken out and paid to Mrs. Chaifetz. And he had on that, as 
I recall it, the reference to the packages of money in there, and, as I 
remember it, there were 19. He opened one and there was|some other 
money, loose money in there at that time. 

* * * * 
CROSS-EXAMINATION 
BY MR. SMITHSON: 
* * * * * 
Q. Mr. Offutt, you have been very close to Abraham Chaifetz, 
the defendant herein, for a number of years, haven't you? A. Yes, I 
have been friendly. 
Q. You are a very close personal friend of his? A. I have been 
a very close friend, yes. 
Q. Now, at the time you represented Mrs. Chaifetz in this matter, 
sir, did you provide that she receive one dime or one cent of support 
from the defendant? A. I didn't provide anything. I advised her about it 
and she made the decision of not accepting anything except the money for 
the support of the children. 
Q. And that was $100 a month for each child, is that] right ? 
A. No, my recollection is that it was $200 a month. It seems to me 
there was something additional, but I don't remember what it was. There 
was nothing in writing, as I remember it. 
1890 MR. SMITHSON: May I have this marked Government Exhibit 82? 


(Document referred to was marked 
Government Exhibit No. |82 for 
identification. ) 


(Thereupon, the exhibit was tendered to Mr. Laughlin and 
Mr. Ahern by Mr. Smithson. ) 
BY MR. SMITHSON: 
Q. Is it your best recollection it was $200 a month for each child? 
A. No -- 
Q. Is that what you told us? A. No, I didn't say that. I think 
you misunderstood me. It was $200 a month and some extra -- other 
provision. Just what it was, I don't know. It was not reduced to writing 


and if I may explain how that was -- 
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Q. Mr. Offutt -- 
MR. AHERN: I object, Your Honor. He should be allowed to 
complete his answer. 
THE COURT: He has answered the question, but he is going into 
too long an answer. I think he has answered. 
Go ahead. 
BY MR. SMITHSON: 
Q. You say it was never placed in writing, sir? A. Not to my 
recollection. 
Q. Well now, -- let me show you this decree, sir, or judgment, 
1891 which has a seal and assertedly bears your signature, Dorsey K. 
Offutt -- it is typed -- attorney for the defendant. Would you examine 
that, please? 
(Brief pause. ) 
A. This was six months later. 
Q. Does it, sir, refresh your recollection? A. As to what took 
place in January? 
Q. No, sir. A. No, it does not. 


Q. Does that instrument refresh your recollection? If you will 


just listen to the question, Mr. Offutt. Does that refresh your recollectio 
as to any provisions made for the children and/or the wife, if there were 
any? 

MR. AHERN: Your Honor, at this point I wish to object because 
the questions are at cross purposes. The witness testified as to January 
1950. He is confronting him with a decree in June of 1950. 

THE COURT: I think this is a fair question. He may answer the 
question. 

THE WITNESS: No, this does not refresh my recollection as to 
what took place in January. I was referring to what took place in Januar 
Something happened between there, if you want me to explain how this 
comes about. 

Q. Tell me, sir, is that the copy of the judgment of absolute 
divorce of June 15, 19507 A. That appears to be. 
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1892 Q. And does it not indicate, sir, it was filed on January 15, 1950? 
A. No, this indicates it was filed June 15, 1950, when the divorce was 
obtained. That was five months later. 
Q. All right, sir. Yes, correct. You are correct, |sir. Now, 
this is the file date on this judgment, is that correct? A. That's right 
after the divorce was obtained and hearing had before Judge 'Letts. 
Q. And the support at this time, sir, was not two hundred but a 
hundred dollars a month per child, is that correct? A. That's right, 
because of something that happened between the time. 


? 


Q. Now, would you just listen to my question? Because I have no 
desire in the question to embrace what may have transpired in between. 
So, listen to the question, Mr. Offutt, if you will. 


Was there any provision in that instrument for the wife? A. No. 

Q. Tell me, sir, you represented the wife, did you not, as opposed 
to the plaintiff in that action? A. That's right. Can I explain why there was 

1893 no provision in there? 

Q. And you did not, sir -- 

MR. AHERN: I object, Your Honor. I think he should be allowed 
to explain. 

THE COURT: You can bring that out. if you wish. He better just 
answer the questions and you can bring it out on redirect examination. 

BY MR. SMITHSON: 

Q. And having seen what you have estimated, sir, as to bea 
large quantity of money, tellme, sir, did you count that money? Did 
you, yourself, count it? A. No, I did not. 

Q. Isee. So, anything that you might know by virtue | of that, you 
learned from the defendant, is that correct? A. No, that isnot true. I 
saw it. 

Q. Yes, but you didn't count it, did you, Mr. Offutt?) A. I didn't 
take the bills and count them, no. 

Q. All right, sir. Now -- A. I know money when I see it. 

Q. Yes, sir. Now, going to this particular issue, and you have 
said some 18 or 19 thousand dollars in cash right there at the|time she is 
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leaving, you nevertheless, sir, representing the defendant, Mrs. Chaifetd 
presented this particular and agreed to this judgment for absolute divorce 
without one penny of support to her at that time? A. I don't think that 
1894 is accurate, no. 

Q. Well now, let me ask you this, sir -- A. That is -- 

Q. At the time -- 

MR. AHERN: Wait a minute, Your Honor. I object. He should 
be allowed to answer. 

THE COURT: Let him answer. 

MR. SMITHSON: All right. 

THE WITNESS: No, I didn't agree to it, but Mrs. Chaifetz wanted 
it done that way, over my suggestion to the contrary, because before that 
decree was entered and before that case was tried, I contacted Mrs. 
Chaifetz. I didn't think that she should not have something for herself, 
with the large sum of money that I had seen there. 

After the time when she left, in January of 1950. And I talked 
with her about it. 

Now, can I tell you what we talked about ? 

MR. SMITHSON: I think that the witness could be asked, Your 
Honor, to limit his statements to some degree of materiality to the 
question, and if there is any desire to bring that out, that can be done 
on redirect. 

THE COURT: He has answered the question now. 

BY MR. SMITHSON: 
Q. Tell me, sir, you were paid a fee in this case, were you not? 
1895 A. My recollection is that I did not accept, did not ask for, was nq 
given a fee, nor was paid a fee. If there was, I turned it over to Mrs. 
Chaifetz. My recollection is I did not receive a fee. 
Q. Isee. And, of course, there is no provision in here for any fe 


to be paid to the attorney representing the defendant in this case, the wife, 
which is the usual practice, isn't it? A. No, I don't think that is so. The 
usual practice is, the judge hearing the case asks if the attorney has been 
paid that represents the defendant. And if the Court finds he has not been 
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paid, the the Court will order, if a request is made, that the attorney 
for the defendant be paid, in a case where it's a wife. 

Q. That occurs, doesn't it, Mr. Offutt, when there is one 
appointed to represent the wife in one of these particular types of cases? 
But, when the wife comes in represented by counsel of her own choice, 
there is usually provision contained in there for the payment by the husband 
of the fee, isn't that correct? A. Well -- 

* * * * 

THE COURT: You may answer the question. 

THE WITNESS: Did Your Honor say I should answer it? 

THE COURT: Yes. 

THE WITNESS: That is not the usual practice as I understand it 
to be, Mr. Smithson. The practice is only where the fee ig asked for. 

BY MR. SMITHSON: 

Q. Now, tell me this: You knew, did you not, Mr. |Offutt, that 
the youngest child was born on July 8th of 1945 of that union, did you 
not? A. Iam not sure it was the 8th. I know it was after the 4th of 
July 1945. I was very close to these people and remember jit very well. 

Q. And, of course, they were living together at the time, were 
they not? A. They were. 

Q. Continued for at least a short while thereafter, isn't that 
true? A. You say they were living together when the child| was born? 
Well, if you mean under the same household, under the same roof, I'd 
say yes. But not in the same part of the house. 

1897 I went to see them about their troubles about that time and tried 
to, as any friend would, and I thought I should, tried to get them to 
reconcile their differences. 

Q. You have already testified that you have done that, sir, and 
quite properly you did it, and you said that you were successful and they 
went back together, isn't that true? A. That was at a later time, I was 
referring to. 

Q. Atalatertime? A. Yes, sir. At the time I was referring to, 
Mrs. Chaifetz went to see another lawyer. In fact, in my building, a 
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lawyer who formerly, at one time, was associated with me, Mr. Richard 
Galliher -- 

MR. SMITHSON: Your Honor, may the witness be asked to please! 
limit himself? 

THE COURT: Just confine your answers to the questions. 

THE WITNESS: And that is the time when I went as a friend, 
when it came to my attention, and they were reconciled. 

BY MR. SMITHSON: 

Q. Of course, that was in 1947, wasn't it? A. Iam not sure 
whether that was '46 or '47. I wouldn't be certain about it. One of 
those two years. 

Q. And they were reconciled as a result of those services, 

1898 yours or Mr. Galliher's, isn't that true? A. I don't know about 
Mr. Galliher's services. I didn't act asa lawyer, I went as a friend and 
talked to both of them. 

Q. Well, they were reconciled at that time, is that correct? 
A. Let's put it this way: She didn't leave the house. There was a matter 


of support, as I understood it, that she was concerned in, and -- 


> 


Q. ‘You mean the defendant wasn't supporting her at that time? 
A. She wanted to leave, as I understood it, and wanted to get some 
arrangement for support for the children and herself and leave the house. 

Q. Of course, with a child born in 1945, Mr. Offutt, when she 
left in 1950, with a five-year-old child, you didn't expect that she would 
be able to do much in the way of labor, did you, to support herself? 

A. I didn't, and that is why I talked to her about the money, but she said 
she was going to start life anew, and she had been a very competent 
Secretary, as I understood it, before she married. 
* * * * 
1901 BY MR. SMITHSON: 

Q. Mr. Offutt, during the course of your practice you have had a 
close business relationship with the defendant; isn't that true? A. I tried 
cases with him. 

Q. And to use the vernacular, you have split fees with him; have 
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you not? A. I shared the return on the cases with him. I wouldn't Say 
"split fees with him." 

1902 Q. You shared fees with him on several cases. A. |In cases I 
have tried with him I have participated in the fee. 
Q. It is true, is it not, Mr. Offutt, in another proceeding in this 
court house the defendant appeared as a witness for you? A: I think 
that is true; yes. 
* * * * 
WILLIAM ALFRED JOHNSON 
was called as a witness for and on behalf of the defendant, and, after 
having been sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. AHERN: 


Q. Will you state your full name? A. William Alfred Johnson. 
* * * * * 


Q. * * * Did there come a time when you had a personal injury 
action? A. I did. 
Q. Will you tell His Honor and the members of the jury when that 


was? A. Sixth of July, 1949. 
Q. And do you remember who your personal injury action was 
against? A. Capital Transit. 
Q. And in relationship to that injury did you hire a lawyer or go to 
a lawyer? A. I was unable to go to a lawyer. He came to me next day. 
Q. How long had you known Mr. Chaifetz? A. I had/never seen 
him before. 
Q. In connection with that case did Mr. Chaifetz make arrangements 
to represent you in that matter? A. He did. 
Q. And was a suit filed by Mr. Chaifetz? A. It was, 
Q. And when was the suit filed, if you recall? A. I couldn't tell 
you the exact time it was filed. I was in the hospital. But it was in '49, 
the year 1949. 
1906 Q. How long were you hospitalized, if you can recall? A. Well, 
I was under hospital care for two and one-half years, about. 
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Q. During the course of the pendency of the suit who paid for 
the court costs, if you know? A. Mr. Chaifetz. 

Q. Do: you know who advanced costs for depositions? A. Mr. 
Chaifetz. 

Q. Let me ask you this: After you were released from the hospita 
did you have occasion, during the pendency of this case, to borrow moneys 
from Mr. Chaifetz? A. Yes, I did, too. I had to. 

Q. When you say you had to, what do you mean? A. I didn't 
have any money and I was unable to work and since we was going to get 


something out of it, I went to him when I needed money. 


Q. When you would ask, what amounts of money would you receive 
from him? A. Sometimes ten, sometimes $15 and occasionally I got as 
much as $25. 

Q. For what period of time did this take place? A. Well, it 
covered from -- I was in the hospital six weeks the first time and I came 
out and then I had to go back and I went back for four other operations. 

But all the time I was under hospital care and I had to have money. 
1907 Q. When you would borrow money from Mr. Chaifetz would you 
sign anything for that money? A. I would sign a slip for the amount of 


tn, 


money I borrowed. 
Q. Did there come a time when the case was settled? A. Yes, 
it did. 
Q. Do you recall the amount you recovered from Capital Transit ? 
A. That I -- (Pause). 
Q. Let me put it this way: Do you remember the amount of the 
settlement? A. Around $25, 000. 
Q. After that settlement was obtained,’ did you and Mr. Chaifetz 
add up the amount of moneys he had advanced and loaned? A. Yes, we did 
Q. Was that subtracted out of the portion of the settlement? A. Th: 
was subtracted from the money that was left after hospital bills were paid. 
Q. Do you recall when the case was settled? A. It was sometime 
the latterpart of November, 1951. 
Q. Do you have an independent recollection or can you tell now, 
do you have an independent recollection as to how much 
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Mr. Chaifetz had loaned you and advanced on the case by the end of 
1908 1950? A. I know it was right around the neighborhood of $2, 000. 
Q. Were you, sir, ever interviewed by any agents of the Internal 
Revenue Service with respect to this? A. No, sir. 
Q. Have you ever seen this gentleman who is writing on the pad, 
Mr. McIntyre? A. Never in my life. 


MR. AHERN: That's all. 
* * 


SAM CHAIFETZ 
* * * 
DIRECT EXAMINATION 
BY MR. LAUGHLIN: 
* * * * * 
Q. Mr. Chaifetz, I will ask you this: In 1948 and in 1949, were 
you indebted to your brother, Abe Chaifetz? A. Yes. 
* * * * * 
Q. Mr. Chaifetz, tell us in what amount or amounts) you were 
indebted to the defendant. A. $2300. 
Q. Now, I show you Defendant's 40 for identification and ask 
you to look at those two checks and then the question -- don't go into 
the contents until I show them to the other side -- have you seen those 
before, those two checks? A. Yes. 
(The exhibit was handed to Mr. Smithson by Mr.| Laughlin. ) 
Q. Now, Mr. Chaifetz, will you tell us the circumstances under 
which those checks were given to you or delivered to you? Will you tell 
us that now? A. My brother loaned me the money. 
Q. All right. Now, can you tell us whether or not it) has been 
repaid? Andifso, when? A. They have been repaid. 
Q. Do you know when? A. In 1951 I started to work for the 
Government, and, subsequently, from '51 to '53 I had it paid off. 
Q. And it was paid off in full? A. Yes. 
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Q. Do you know, at the end of '51, sir -- can you tell us how 
much there was still due on that? A. I gave him money whenever I 
had it. 

Q. And are you able to tell us, then, when the last payment was 

1926 made, when the final payment was made? A. About the end of 

"53 I was all paid up. 

Q. Now this question, sir: When did your father die? A. In 
December of '53. 

Q. Now, did he leave anything to you? A. No. 

Q. Can you tell us whether there was a reason for that or not? 
A. Well, he gave all his money to my brother before he died. 

Q. When you refer to your brother, are you referring to the 
defendant? A. Yes. 

Q. Do you know the amount that he gave to your brother, sir, 
the defendant, Abe Chaifetz? A. Yes. 

Q. How much? A. $9600. 

* * * * 
CROSS-EXAMINATION 
BY MR. SMITHSON: 

Q. Mr. Chaifetz, you have identified Mr. Hein and Mr. McIntyre 
as the agents that you have met at the Internal Revenue Service? A. Yes, 
sir. 


a 


Q. Where did you meet Mr. Hein, for instance? A. At my home 
and at the United States Post Office. 
* * * 
BY MR. SMITHSON: 
Q. Is it not a fact that it was not Mr. Hein but Mr. Walker who 
1932 accompanied Mr. McIntyre to your home? A. There was a 
Mr. Walker, too. 
Q. And it is your testimony that there were three there, then? 
A. I think he called me on the telephone, a Mr. Walker. 
Q. And didn't Mr. Walker also call on you and your mother at 
your home? A. I remember the name. 
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Q. Mr. Chaifetz, I refer you to your prior testimony and I 
will ask you if you recall being shown this affidavit with your signature 
on it? A. Yes, sir. 
Q. Andis that your signature? A. Yes, sir. 
Q. And was not the witness Mr. Walker? A. Yes, that's the 
name signed there. 
Q. And were you not asked -- 
MR. LAUGHLIN: Just a moment. 
Your Honor, I think, since he has shown the witness something, 
I ought to see what he has shown him. 
THE COURT: You have seen it before. Do you want to See it 
again ? 
MR, LAUGHLIN: Yes. 
THE COURT: Do you want to see it again? 
MR. LAUGHLIN: I had not seen it today. 
1933 THE COURT: It is the same affidavit that you have seen before 
when the Government had this witness. 
(The exhibit was handed to Mr. Laughlin by Mr. Smithson.) 
MR. LAUGHLIN: Very well. 
BY MR. SMITHSON: 
Q. Now, were you not asked, sir -- strike that. 
Did you not advise the agent at the time of the making of this 
statement, sir, that with the exception of the Maple Hill Hotel and certain 
bungalows at Parksville, New York, they were the only transactions or 
investments you ever had with your brother? A. They asked me about 
those two questions -- those two properties. 
Q. Didn't you tell them that the aforementioned investments, 
those two I just identified to you, are the only ones you made with your 
brother and that you do not know what other investments your brother has 
or made? A. No, they only asked me about those two things in question 
and I told them I was partners with him at the time. 
Q. Read, if you will, sir, the second complete paragraph on the 
last page above your name. Read it to yourself. 
(Brief pause. ) 
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Were you not asked that, sir, and did you not put your name to 

1934 that document? A. They only asked me about the Maple Hill 
and Parksville. That was the only thing that they asked me about. 

Q. Did you not advise the agents, sir, that the aforementioned 
investments are the only ones you made with your brother and that you do 
not know what other investments he has or made? 

MR. LAUGHLIN: Your Honor, I object. It has been asked and 
answered. 

THE COURT: He hasn't answered this question. I think he can 
answer this question. 

The question is whether you advised the agent that these were 
the only two investments. 

THE WITNESS: I did not. They only asked me about the Maple 
Hill and Parksville. That's all. 

BY MR. SMITHSON: 

Q. All right, sir. Now, let me ask you this: With regard, sir, 
to this item of $9600, who told you that your brother had $9600? Did he? 
A. My father did on his dying day. I was holding him in my arms when 
he told my mother, "Ida, don't worry, I gave Abe $9600 and he will take 
care of you." 


Q. Isee. And, of course, you had seen that money before? 
A. Ihave not. 
1935 Q. Did you live with your father at that time? A. When he 
died, yes. 
Q. And what was your father's employment? A. He was a painter. 
Q. He was a part-time house painter, wasn't he? A. That's 
right, self-employed. 
Q. Do you recognize the signature, sir, on Government Exhibit 
80-A, BandC, sir, as those of your father and mother? A. Yes, it 
looks like it. 
Q. Well, you say it looks like it. Don't you recognize the signa- 
ture? A. I think it is theirs. I said it looks like it. 
Q. All right, sir. And the returns, what they are, sir, are tax 
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returns for Louis and Ida Chaifetz, aren't they? A. That's right. 
Q. At 172 East 59th Street? A. Yes, sir. 

Q. And that is where you lived with your mother and father at 

that time? A. At that time, yes, sir. 


Q. Nowtell me, sir, your father owned an automobile, too, did 


he not? A. Yes, sir. 
Q. Drove that automobile? A. Yes. 


1936 Q. But, of course, sir, your father had a license 
automobile, didn't he? A. Yes, sir. 
* * * * 


BY MR. SMITHSON: 


Did he have a driver's license? A. Yes, sir. 
Did he drive the vehicle, sir? A. Yes, sir. 


2L2Le 


he not? A. Yes, sir. 


Q. Do you have a driver's license for the State of 
A. Yes, sir. 


Did your father have the automobile? A. Yes. 


to drive that 


Tell me, sir, he had a New York State driver's license, did 


New York? 


* 


1937 Q. Did you take a test for that license, sir? A. Yes, sir. 
* * * * 
1939 BY MR. SMITHSON: 


Q. Now, for this written test -- did your father me this written 


test for his driver's license? 
MR. LAUGHLIN: Of course, if the witness knows, 
THE COURT: Well, I assume he will not answer if 


Go ahead. 
If you know, you may answer. 
THE WITNESS: I wouldn't know. 
BY MR. SMITHSON: 
Q. Did you take one? A. Nota written test. 
Q. Did you not -- excuse me. 


Your Honor. 
he doesn't 


MR. SMITHSON: May the court reporter read the previous questions 
back, Your Honor? I believe the witness had answered that he had taken 
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* * 
BY MR. SMITHSON: 
Q. Well now, tell me, sir, do you recall when Agent Hein and 
Agent Walker called to see you at your mother's? A. MclIntyre and 
1941 I thought it was Hein. 
Q. Are you certain or are you just supposing it was Mr. Hein? 
A. Iam looking at him. He looks -- 
THE COURT: Will you speak up? Keep your voice close to 
the microphone. 
THE WITNESS: It looked like Mr. Hein. It’s been a couple of 
years. And when they came to see me they woke me up from bed. I 
worked nights. They came to my house and they woke me up from bed, and 
it looks like him. That's the way he looks like when I got up. 
BY MR. SMITHSON: 
Q. Well, you weren't asleep during the time they were there? 


A. My mother woke me to be interviewed by those gentlemen. 


Q. And during part of the time that they were there interviewing 
you, you and your mother were discussing this matter in Yiddish, isn't 
that true? 

MR. LAUGHLIN: Your Honor, there, again, it assumes the 
existence of a fact. 

THE COURT: No, he is asking him if it is true. 

He may answer. 

BY MR. SMITHSON: 
Q. Isn't that true? Didn't you and your mother hold a conversation 
1942 in Yiddish about this matter? A. She asked me -- she didn't 
understand all their lines of questioning. 

MR. LAUGHLIN: Your Honor, may we come to the bench on 

that ? 
(At the bench:) 

MR. LAUGHLIN: Your Honor, we believe that this is highly 

improper, this going into a conversation in Yiddish. I think it conceivably 
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may hold the defendant up to contempt and ridicule and I think it is 
highly improper. 

THE COURT: I certainly do not think we ought to go into any 
question of race or -- 

MR. LAUGHLIN: I think it was purposely done to inflame -- 

THE COURT: The reason I permitted the question to be answered 
was whether there was a conversation between them. The language 
didn't occur to me -- 


MR. LAUGHLIN: I would agree, Your Honor, they had a right 
to ask that. 


MR. SMITHSON: May I state why I offered it? 
THE COURT: Yes. 
MR. SMITHSON: I offered it, Your Honor, because the witness 
testified he was sleeping, he was asleep when they called -- 
THE COURT: The part that you should leave out is as to what 
1943 language. 


MR. SMITHSON: I do not care, just that I make him alert when 
it took place. 

MR. LAUGHLIN: Your Honor, I call attention to the Stewart 
case where it was reversed on something that Mr. Smithson had said. 

THE COURT: I think you have to be careful about) no inflammatory 
matter coming in. 

MR. SMITHSON: Your Honor, there is certainly nothing more 
inflammatory than if they walked in my house and heard my son and I 
talk in German. 

THE COURT: Let's leave it stand. 

MR. SMITHSON: All right, Your Honor. 

MR. LAUGHLIN: Then, Your Honor, just so we may fully pre- 
serve the record on his -- 

THE COURT: The record may show that you have your objection 
to it. 

MR. LAUGHLIN: For the reason stated. 

THE COURT: Certainly. 
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MR. AHERN: And also, Your honor, that we move for the 


withdrawal of a juror based on that statement. 

THE COURT: You can do that every five minutes, if you want to, 
but I am not going to listen to motions of that kind in a long trial of this 
kind on matters that I do not think seriously affect the trial. 

1944 MR. LAUGHLIN: Of course, ‘Your Honor, this is the first one we 
have made, so we haven't been doing it regularly. 

THE COURT: You are pretty good so far, but sometimes they 
make them every five minutes. 

MR. AHERN: I didn't make that facetiously, Your Honor. 

THE COURT: I didn't think you did, either. 

MR. AHERN: I have a distinct recollection, Your Honor -- 

THE COURT: This just illustrates how careful we have to be, 

Mr. Smithson. 

The only thing that I think that might be considered objectionable 
is the use of the word "Yiddish, " and that it might be construed as trying 
to inject prejudice. 

We have got to be awfully careful about that. 

Now, I think you had a right to ask whether they had a conversation 
about this, to strike down his volunteered statement on the stand that he 
had been awakened from sleep. 

Now, he;wasn't asked about that, he volunteered that, and that was 
trying to indicate prejudice against the agents. Now, the Government has 
a perfect right to counteract that by showing there had been a conversation. 

I think we better stay away about how it was conducted. 

1945 MR. SMITHSON: All right, Your Honor. I have no purpose of 
bringing out any prejudice of that fashion. 

But I ask this of the Court: If I had limited myself to a conversation 
and he had denied it, and then I had attempted to question so as to clarify 
it, was it not a conversation in Yiddish, then the objection would be heard 
and you had a question and answer and it has been denied. I put it in that 
form -- 

THE COURT: We have discussed it sufficiently now. Your motion 
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for withdrawal of a juror will be denied and we will proceed. 

MR. AHERN: May I just leave this thought, Your Honor: Some 
time after today, within the last year the Second Circuit reversed for 
the same kind of remark during the course of atrial. I will get that case. 

THE COURT: You mean the same word? 

MR. AHERN: The same word. And they said this was a deliberate 
attempt to put before the jury an inflammatory proposition that would 
take the jury off -- I will find that case because it is in the books. 

THE COURT: Well, you may find the case, but I will venture an 
opinion that there is some difference in the facts. 

MR. AHERN: Maybe there were, but I know -- 

THE COURT: I know cases are reversed constantly on inflammatory 

1946 material. That is why I constantly warn lawyers on both sides to 

try to avoid it, unless we want to try these cases over again. 

MR. LAUGHLIN: Your Honor, we have got to keep this in mind: 
As far as I know, I do not think any of the jurors are jewish. Most of our 


witnesses have been jewish, and, of course, we know in everyday life a 


lot of people have some prejudice, whether they will admit it or not, 
against jewish people. Then, when -- 

THE COURT: Of course, it might counteract the dther way, 
against the Government. 

MR. LAUGHLIN: It could do that. 

THE COURT: It might boomerang the other way. 

MR. SMITHSON: There is always that possibility. 

THE COURT: I mean, there is always a danger -- 

MR. LAUGHLIN: Would Your Honor tell the jury to disregard 
that statement about Yiddish? 

MR. SMITHSON: I think that highlights it. 

MR. LAUGHLIN: To disregard that statement about a conversation 
in Yiddish and dismiss it from their minds? Would you do that? 

THE COURT: If you feel that -- do you feel I will eliminate the 
harm by doing that? There is no use doing it unless you feel -- 

MR. LAUGHLIN: Of course, that's true. Well, suppose we let 
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it stand as it is. 

THE COURT: If you request that I do it -- 

MR. AHERN: No, we do not request it because we do not think 
it can be cured.; That is the point, Your Honor. We do not think that 
it could be cured. 

THE COURT: Your associate has requested it and you say no. 

MR. LAUGHLIN: I withdraw the request, Your Honor. We will 
stand on the record. 

THE COURT: Well, I think I am going to ask them to disregard 
it, pay no attention to it. 

MR. LAUGHLIN: Very well. 

(In open courtz:) 

THE COURT: The jurors will disregard that part of the question 

having reference to whether the conversation was in Yiddish or not. Pay 


no attention to it. 


BY MR. SMITHSON: 

Q. Now, there was a conversation between you and your mother 
relative to the nature of the questions asked by the agents? A. There 
were a few things she didn't understand and she questioned me about it -- 

THE COURT: Just answer the question. Did you hear the 
question? The question was whether there was a conversation. That 
could be answered yes, or no. 

1948 THE WITNESS: Yes. 
BY MR. SMITHSON: 

Q. And there came a time they took a statement from your mother. 
Do you remember that, a written statement? A. Yes. 

Q. And\you signed it as a witness, isn't that true? A. Yes. 

Q. Showing you Government Exhibit 81 for identification, isn't 
that your signature at the bottom as a witness? A. Yes. 

Q. Andiisn't this your mother's signature up here? A. Yes, sir. 

Q. Andiat that time did you not hear her inform the agents that, 
to the best of her knowledge, her husband left her nothing of any value at 
the time of his death? A. He had already given it to my brother. 
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Q. Did she, or did she not, Mr. Chaifetz, so advise the agents? 
A. Because she didn't get it; he gave it to my brother. 
MR. SMITHSON: Would the witness be instructed|to answer the 
question? 
THE COURT: Will you please answer the question? Listen to 
the question and answer the question, please. 
BY MR. SMITHSON: 
Q. Did she or did she not so advise the agents, that to the best 
of her knowledge her husband left her nothing of any value at 
the time of his death except a car? A. He didn't leave it to her, that's 
right. 
Q. Tell me, sir, this loan that you secured from) your brother 
in the amount of $2300 you say is evidenced by two checks, is that right? 
A. Yes, sir. 
Q. And the first check is dated some time in July of 1948. Do 
you recall the date? A. Yes. 
Q. What was the date? A. Not the exact date. I know it was 
in July. 
Q. July 24th of 1948. Do you recall the amount of the loan at 
that time? A. Yes, sir. 
Q. How much? A. $2,000. 
Q. Andtell me, sir, that loan was repaid by you|when? A. The 
minute I started to work for the Government I started paying him back. 
Q. Tell me, sir, did you pay him -- did you have a check account ? 
A. I hada business check account. 
Q. You hada checking account of your own? A. | Yes. 
1950 Q. And did you pay him by check? A. No, sir. 
Q. You paid him by cash? A. Yes, sir. 
Q. $2,000? A. Yes, sir. 
Q. And do you recall the denominations of it? A; Yes, sir. 
Q. Ofthe bills? A. Yes. The denominations -- the amounts. 


I paid him a hundred dollars, two hundred dollars at a time; whenever he 
came to New York, I paid him some money. 
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Q. And you began that payment, by your testimony, when, sir? 
A. In'5l. 

Q. I put it to you, sir, that isn't it a fact that you repaid the 
$2, 000 loan made on July 24th of 1948 on September 23rd of 1948 in the 
sum of $2, 000 and you paid it to Mr. Chaifetz on that date? A. I have 
taken lots of money from my brother. He's loaned me money on many 
occasions. 

MR. SMITHSON: Your Honor, I do not believe this witness -- 

THE COURT: Will you please answer the question? 

Repeat the question. And you listen to the question and answer 


it, please. 

BY MR. SMITHSON: 

Q. With regard to your alleged loan, sir, in the sum of $2, 000, 
allegedly made to you on July 24th of '48, I put it to you that didn't you, 
in fact, repay that loan to your brother in September, approximately 
the 23rd of September of 19487 A. No, sir. 

Q. Now, tell me, in 1949 you allegedly borrowed $300. You had 


not paid anything on your $2, 000 at that time, is that your testimony? 
A. That's right. 

Q. Andiyour brother loaned you another $300? A. That's right. 

Q. And your testimony is that you made certain payments on 
that $300 loan, is that it? A. After '51, when I started to work, I paid 
him the balance of the moneys that I owed him. 

Q. Did you sign any notes, sir? A. No, sir. To my brother? 
He'd give me anything I want. 

MR. SMITHSON: May the remarks of the witness, which are ob- 
viously biased, be stricken? 

THE COURT: The last part may be stricken out as not responsive. 


* * * * * 


H. WATSON LEESE 
* * * 
DIRECT EXAMINATION 


BY MR. LAUGHLIN: 
* * 
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1959 Q. Then, in that return, you requested the assignment of a 
special agent, didn’t you? A. Yes, sir. 
Q. And, among other reasons, because Mr. Chaifetz had a 
Cadillac? A. Well, that wasn't particularly the reason. 
Q. Well, I mean, Cadillac, had $20, 000 in savings accounts, 
purchased some real estate and purchased some stocks, |is that right? 
A. And paid his ex-wife $1500 a year. And I also brought out that the 
reason I was asking for a special agent was because in '51 there was a 
net income of $4, 259. 34 and in '53 a net income reported of $2, 019. 50. 
And, any one of the several things that I mentioned here was sufficient 
that a special agent should be called in. 
1960 Q. Yes. Allright. Now, just a minute. 
Of course, you know what a net worth is, don't you, Mr. Leese? 
A. Yes, sir. 
Q. And ordinarily a net worth is prepared by the| revenue agent 
and not the special agent, is that right? A. Well, I wouldn't know about 
the special agent, but the revenue agent, before a supervisor asks for a 
special agent, has certain steps, and work that he has to|\do, among them 
he could work on the bank deposit method or he could work on the net 
worth method or the specific items method. 
Q. Allright. Now, having in mind the date of those two papers, 
Mr. -- A. I didn't write this second one. That is Mr. Fellman. I just 
wrote the first one. 
Q. The first one. All right. 
Now, at that time, that indicated -- in other words, you wrote 
the first paper -- that Mr. Hein's preliminary investigation was virtually 
completed, isn't that right? A. No. 
Q. Well, anyway, can you tell us whether, up to that time, the 
date shown there, that Mr. Hein or someone else had prepared a rough 


net worth? A. Mr. Hein had prepared a rough net worth and came to 
me with the figures, tentative figures that he had at that time was 
many times the net income on the return, and that was sufficient for me 


to ask for a special agent. 
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Q. Now, where is that net worth -- where is that rough net 
worth? A. I gave it back to him. 

Q. Well, when is the last time you sawit? A. Just that one 
time when I wrote this letter. 

Q. Well, can you tell us what figures were on that net worth? 
A. Not without the items that I took from this (indicating). 

Q. Well, can you tell us this, Mr. Leese: Since you have referred 
to these various items, the Cadillac and others, dated May 24, '55, why 
did you not make reference to a rough net worth, in addition to those 


other assets? A. Because this was sufficient for me to have a special 
agent request go from the Chief of the Field Audit Branch to the 
Intelligence Division. I needed to put no more in than this. 


Q. Then, it is your testimony that you saw the rough net worth 
and you gave it back to Mr. Hein? A. Yes, sir. 

Q. Now, can you tell us whether or not -- give us your recollection 
whether anyone else has seen or had seen that rough net worth? A. Not 

1962 that I know of. 

* * * * * 

1963 Q. Now, when you assigned this to Mr. Hein, did you give him 
instructions to check banks and financial institutions before he contacted 
Mr. Chaifetz? A. No, sir. 

Q. Is that the customary thing or is it not the customary thing? 
A. No, sir. Each agent knows what he has to do in examination. It 
is only if they run into a problem that they come to me. 

MR. LAUGHLIN: I believe, Your Honor, that concludes the 
direct. 

1964 CROSS-EXAMINATION 

BY MR. SMITHSON: 
Q. You were asked about certain figures there, Mr. Leese, on 
a document identified as Defendant's 37, this one right here, sir. 
A. Yes, sir. 
Q. Now, you were particularly asked, sir, with regard to 1945. 
Showing you this, sir, and calling attention to the fact that there 
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appear on here six figures or six items, would you say that, sir, 
reflected a complete net worth statement for the year 19457 A. I didn't 
quite get the question. 

Q. Would you say that was a complete or a, shall|we Say, an 
exhaustive net worth statement for 1945? A. Seeing this|in the form it 
is in, I'd say it is complete, Mr. Smithson. 

At the time an agent comes to me and asks for a special agent, 
he may have only done enough work to show that he needs one, and 
exhaustive work may have to be done after that. And you might start 
off with one return, and we will go back, and also forward, to cover 


everything that the scope of the examination would warrant. 
Q. Yes, sir. But on Defendant's Exhibit 37 for identification, 
for the year 1945, under the asset heading there are what, one, two, three, 


1965 four, five, six figures, isn't that correct? A. Oh, wait a minute. 
Q. I mean, six assets listed, is that correct, six figures of 
assets? A. Yes, six. 
Q. Whereas, sir, you take the figure for the last column, which 
would be as of December 31, 1950, there are numerous more, isn't that 
true? A. Yes, sir. 
MR. SMITHSON: That is all I have. 
REDIRECT EXAMINATION 
BY MR. LAUGHLIN: 
Q. Mr. Leese, just this: In preparing that 1945 and '46 net 
worth, the agent, in preparing that, had to have a lot of charts and facts 
and figures before him in order to do that, didn't he? A. | Well, I 
wouldn't call it charts, facts and figures. If -- 
Q. He had to have some data before him, didn't he? A. Well, 
certainly. You have to get real estate, cash, stocks, bonds. 
Q. Cash on hand and all that, isn't that right? A.| Everything 
that is needed both as to assets and liabilities. 
1966 Q. Now, after this original net worth, did the agent have the right 
to destroy one of those papers, sir. A. That is just a tentative thing. In 
fact, they do not have to show me anything. They can -- 
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Q. Will you answer the question, sir? Does the agent have a right 
to destroy a rough net worth? A. He has that right because he is making a 
final one later. 

Q. In other words, you can destroy government papers, isn't 
that right? A. That is not government papers. 

Q. Why isn't it? 

MR. SMITHSON: That is argumentative. 

THE COURT: Sustain the objection. 

THE WITNESS: Because it is the final one that goes in, sir. 

BY MR. LAUGHLIN: 

Q. Just one further thing. Don't you have the term RA in your 
section, Mr. Leese? A. Itis not used now. We did have, yes, sir. 

Q. A retaliatory audit, isn't that what it is called? A. No, sir. 

Q. What was it, RA, what was that? A. I have never heard of 
that. 

Q. You did say RA, you did have it but don't use it any more? 

1967 A. No. Iam thinking of an R stamp that we have. I do not 

recall the A. 

Q. What does the R standfor? A. The R was racket. 

Q. What? A. Racket. 


* * 


THE COURT: * * * 


The Court would like to again caution you not to discuss the case 


with any person whatsoever until you come to the jury room for your 
1968 deliberations. 
* * * 
1969 Washington, D.C. 
November 12, 1959 
* x oe * 
1971 (At the benchz) 
MR. AHERN: Your Honor, your law clerk called me this morning 
about that case and I forfeited my breakfast to find it. 
The case I had in mind was a decision of the Second Circuit in 
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the Remington case, 191 Fed. (2d), 246. 
* * * * * 

MR. AHERN: I have got another one here, which is one of 
Mr. Laughlin's that they reversed -- 

MR. LAUGHLIN: They reversed me. 

MR. AHERN: -- which was a civil case. It lookedito me like 
a harmless remark. 

Washington & Annapolis Hotel Company vs Riddle 171 Fed. (2d), 
732. In that case he just made the statement that the rich are as pure 
as driven snow. 

The Court of Appeals says that this was improper and mistrial 
s hould have been declared and it appealed to class distinction. 

Now, of course, the bad thing about this case is, Your Honor, 

even our accountant -- we have a great number of jewish people 
and even our accountant is jewish. 

THE COURT: That would make it less apparent that there might 
be prejudice because the jurors would obviously know from the fact 
that there are that many of that group. 

The thing in our situation was that your witness, you see, had 
volunteered the statement that he had been awakened out of his sleep by 
the agent, apparently for the purpose to indicate prejudice against the 
agents or possibly to indicate that he wasn't clear in what he was saying, 
or something of that kind. 

So, the Government did have the right to indicate that he wasn't 
sleepy, that there had been conversation before between him and his 
mother, to indicate that he was fully aware of what was going on. That 
was the purpose. 

But, at any rate, I will read the cases. 

MR. LAUGHLIN: Except, Your Honor, I might say |this: Maybe 
I misunderstood the record and Your Honor may have quoted it correctly. 
I understood the question related after he was awakened, before that they 
talked in english and in the presence of the agent they conferred in Yiddish. 
That was my recollection of the testimony. 
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THE COURT: I know, but the question related to a period of 
time, as I understood it, before the agents interrogated them. Didn't 
it? 

1974 MR. SMITHSON: It related to the nature of the questions that were 
asked of the mother. They had a conversation between them, Your Honor. 
And then she, apparently, as the witness on the stand said, she wanted 
to know the nature of the questions and they had the conversation. 

THE COURT: I presume the purpose of the Government was to 
indicate that they were checking with each other before the answers 
were made to the questions? 

MR. SMITHSON: That is correct. 

MR. AHERN: Of course, they could have used another language. 
To denominate it as Yiddish -- 

THE COURT: Except, as is indicated by the testimony of the 
mother, that she couldn't converse too readily in english. That is 


apparent, you see. 
But, at any rate, I did tell the jury to disregard it, and I will read 


the cases. 

MR. LAUGHLIN: Your Honor, there is one further thing. There 
was an article, as I understand it, that appeared -- 

THE COURT: I anticipated you were going to say something. 
In this morning's Post. I read the article. - In this morning's Post. 

MR. AHERN: Yes. 

THE COURT: Of course, this has relation, principally, to the 
smaller tax payers who don't file returns at all. 

1975 MR. LAUGHLIN: Except the point is this: What is highlighted 

is the government being cheated out of taxes. 

THE COURT: I know that is the headline. I will ask the jurors 
if anybody has read that article. 

MR. LAUGHLIN: Yes, if you will. 

Then, Your Honor, just for the record, may we file this? Because 
we have already -- or else can we do like we did before, have the reporter 
at his convenience copy this? 
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THE COURT: That is all right, you can copy this statement in 
the record. 
MR. AHERN: Of course, I don't suppose that sufficiently 
protects -- frankly, I don't know whether Your Honor would entertain 
it, if this individual is here in the District or over at Internal Revenue -- 
issuing releases like this during the pendency of a trial, it| just seems 
to me -- 
THE COURT: Of course, if I were convinced that he did this just 
for the purpose of this trial, I would grant a mistrial in a minute. But 
there is nothing before me to indicate that that is the case and I cannot 
assume that that is the situation. 
We have articles about income taxes appearing in our papers 
intermittently from time to time and we have income taxes | being tried 
all over the United States and we cannot stop the printing of articles 
just because we are trying these cases. 
As I indicated before, it seems to be somewhat of a coincidence 
to you, naturally, because you are living with the case from the stand- 
point of the defendant. But I think the type of this article would indicate 
that it has reference principally to these smaller taxpayers who do not 
file returns at all, although the title is -- 
MR. LAUGHLIN: If Your Honor would ask the jury! 
I would assume, then, too, Your Honor, when it comes time to 
instruct the jury -- of course, if there are any other articles I woultl 
ask Your Honor to give us the right to interrogate somebody over there 
just how they release these. But I assume when it comes time to instruct 


the jury you will instruct they are not to be concerned -- 
THE COURT: You mean in my final instructions ? 
MR. LAUGHLIN: Yes. 
THE COURT: Certainly. That is perfectly proper. 
MR. SMITHSON: Would counsel -- maybe Your Honor would give 
that instruction to preface any further articles that might appear. We are 


going to be here for several days more. 
THE COURT: I have told them a couple of times about this and I 
do not feel it is necessary for me to tell them each time I adjourn not to 
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read newspaper articles. 

1977 MR. AHERN: I often wonder whether these articles account for 
the great success the Government seems to have with juries in these 
cases. A juror is human, he looks at these things. 

THE COURT: No, Iam not so sure about that. Anyway, certainly 
they should not be prejudiced by those articles or pay any attention to 
them. I agree with you wholeheartedly on that. I will instruct them 
and interrogate them. 

(In open court:) 

THE COURT: Ladies and gentlemen of the jury, there appeared 
in this morning's edition of the Washington Post an article about income 
taxes, and I would like to ask if any one of the jurors saw that article? 

(No response. } 
THE COURT: All right. I assume by no one indicating anything 


in the affirmative, that no juror saw the article. 
I want to caution the jury once again not to read any article in the 
paper or pay any attention to anything that may be said over the radio or 


television with reference to income taxes during the progress of this 
trial. Obviously, articles will appear from time to time and we want to 
be sure that the jurors understand the importance of not reading the 
articles or paying any attention to them. 
Be guided solely by the evidence and the sworn testimony before 
the jury in the case. 
* * * * 
1978 SHERWOOD M. HACKETT 
called as a witness by and on behalf of the defendant and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LAUGHLIN: 
Will you state your full name, sir? A. Sherwood M. Hackett. 
* * x * * 
And what is your occupation, sir? A. I ama group supervisor. 
Of what? A. With the Internal Revenue Service. 
* * * * * 
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Q. Allright. Now, will you explain to us briefly what is meant 
by the Intelligence Division of the Revenue Service? A. The Intelligence 
Division is responsible for the investigation of criminal violations of 
the Internal Revenue Code. 

Q. In other words, in the Intelligence Division, when a matter 
is referred to the Intelligence Division, it is generally criminal in 
nature, isn't it, sir? A. There is an allegation as to criminal liability, 
usually, when it is referred to Intelligence, yes. 

Q. And it ultimately points toward an indictment, |doesn't it? 
A. I would say so. 

* * * * * 

1980 Q. Now, for the benefit of all of us, would you give us the 
distinction between a special agent, an Internal Revenue agent and a 
collection agent? A. A collection agent is principally involved in 
collecting the revenue, delinquent accounts and money that is owed to 
the government. 

An Internal Revenue agent is interested in examining income tax 
returns to determine their accuracy. 
A special agent is usually concerned with gathering evidence of 
violations of the Internal Revenue Code. 
* * * 
BY MR. LAUGHLIN: 
Q. Allright. Now, there was a request, then, was there not, 


Mr. Witness, to assign a special agent? A. Yes, there was. 

Q. Now, up to that time, up to the time that this request was 
made, did you follow the progress, or did you know anything about the 
investigation that was being made by Mr. Hein? A. According to what 
I just read, Mr. Hein had discussed the case with me prior to the time 


that this memorandum came to the office. 
Q. Yes. Well, in point of time, how long before this memorandum 

was prepared, that Mr. Hein had discussed it with you, sir? A. I can't 

say offhand. 
Q. Would you say it was weeks or months? A. Ordinarily it 
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would be a matter of weeks, sometimes days. But I can't -- 
1984 Q. You have no recollection of that. 

Do you have any documents now in your possession that would 
fix that date, sir? A. No, I do not. 

Q. Would there be anything in your -- do you keep a diary? 

A. Yes, Ido. 

Q. Would there be anything in your diary that would reflect 
that? A. No, sir. 

Q.: And nothing in your folder, in any of your folders, is that 
right, that would reflect the date that Mr. Hein conferred with you before 
an agent was assigned? A. I can't say definitely. There may be some 
papers. I'd have to search before I could answer that question. I can't 
definitely say. I would say, offhand, the possibility is that there is 
no paper. 


* * * 


1996 EDWARD L. McINTYRE 
having been previously duly sworn, resumed the witness stand, was 


examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR, AHERN: 

Q. Sir, I will show you Defendant's No. 37 for identification 
and I will ask you -- you can identify that, can you not? A. Yes. 

Q. Was that instrument prepared by you? A. Yes. 

Q. And that instrument purports to reflect, does it not, the net 
worth of the defendant from '45 through '50, isn't that right? A. It was 
prepared for information purposes only and no tax computation was made 
from it at all. 

Q. I recognize that, sir. But it does reflect, does it not, the 
net worth at the end of each of those years? A. Yes. 

ca * * * 
1997 (At the bench:) 

MR. SMITHSON: Your Honor, it is wholly immaterial what, if 

any, informational activity was done by the special agent for '45, since 
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the base, and has to be the base, is the December 31, 1950/figure. 
It is true that they compiled certain figures of informational 


value to them, but what their work was done as to prior years and as 


it constituting a basic net worth, is immaterial. 
The Government's case is bottomed and premised upon that 
close as of December 31, 1950. It is not in any way premised upon 
the accuracy of any of the figures for the years prior thereto and, 
therefore, I do not think it is admissible in evidence in that respect. 
* * * * * 
1998 THE COURT: Yes, but the Government is not contending that 
there is anything wrong with those years. 
* * * * * 
1999 THE COURT: Well, Iam going to let it go into evidence. As 
long as the Government can explain that this was used only for their 
computation purposes and is not considered as a complete statement, I 
am going to let it go in on that theory. 
* * * 
2000 BY MR. AHERN: 
Q. At the end of the year 1945, according to this computation, 
it was $43, 814. 83, isn't that right? A. Yes, sir. 
Q. And then you did it at the end of 1946 and you came up 
with $46, 768.60, is that right? A. What was this figure, sir, purported 
to be? 
Q. Iam asking you. That's your figure. A. That is the total 
assets. 
Q. Yes. Allright -- A. You were talking about net worth before 
and that is the reason I wanted to correct it. Here is the net worth. 
Q. All right, let's come to your net worth. Your net worth at 
2001 the end of '45, then, was $43, 814.83, is that right? |A. Yes, 
according to this document. 
Q. According to this document? A. Yes. 
Q. That is what Iam referring to, sir, this document. A. As 
I stated before, it's prepared for information purposes only, 
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Q. I recognize that. A. No tax was computed from it. 

Q. I recognize that. 

MR. SMITHSON: Your Honor, doesn't the instrument speak 
for itself? I think that might expedite the matter. 

MR. AHERN: Suppose I get it out in this way. 

BY MR. AHERN: 

Q. At the end of 1946 it was $40,514, isn’t that right? A. Yes. 

Q. That was an increase of approximately -- a net worth of 
approximately $6,000, isn't that right? A. Increase? It looks likea 


decrease to me. 
Q. It was a decrease, wasn't it? Of how much? A. $3,000. 


Q. So, he had a decrease in net worth from '45 to '46, isn't 

that right? A. According to this. 
2002 Q. Well, according to this. That is what Iam referring to. 

And then at the end of 1947 you had an increase of about $9, 000, isn’t 
that right? A. Yes, sir. 

Q. And then at the end of 1947 to the end of 1948 he went down 
again in net worth, didn't he? A. Yes. 

Q. According to these figures he lost about $3, 000 in net worth, 
isn't that right? A. Yes. 

Q. And do you have a net worth figure for the end of -- is this 
your figure here (indicating)? A. Yes. 

Q. He went up about -- for the end of 1949 it went up about 
$9, 000, isn’t that right? A. Yes. 

Q. And then from '49 to '50 he only went up $2, 000, isn't that 
right? About 2,000 -- no, about 6,000, isn't that right? A. About 6, 000. 

Q. And, of course, just as you have introduced your prior chart, 
normally your increases in net worth under the net worth approach 
reflect what you, barring non-deductible matters, and barring gifts and 
so forth, represents what you like to call taxable income, isn't that right ? 

2003 A. After certain adjustments, yes. 

Q. And, sir, in this case, for the year '45 to '46, there would 

have been a loss of $3, 000, isn't that right? A. Based on just the net 


493 


worth. You don't know what the other adjustments might be. 


Q. I recognize that. But based on the net worth, he would have 


lost $3, 000, isn't that right? A. That's right. 


Q. And from '46 to '47 it would have been 9, 000 ne 


t? A. Increase. 


Q. Along the same figures that I have quoted, isn't that right ? 


A. That's right. 


MR. AHERN: May we have a mark on this, Mr. Clerk? 


THE DEPUTY CLERK: Defendant's Exhibit 41. 


(Document referred to was marked 
Defendant's Exhibit No. 41 for. 


identification. ) 
BY MR. AHERN: 
Q. Have you ever seen Defendant's No. 41 before? 
Q. Did you prepare that? A. Yes. 


A. Yes. 


Q. And that was prepared in connection with this case, isn't 


that right, sir? A. Yes. 


2004 Q. Now, sir, having looked at that, there are a number of 
mistakes on that form, are there not? A. There are two that do not 


affect the totals in any way. 


Q. Alllam referring to is the mistakes. There are mistakes on 


there, aren't there? A. Yes. There is a mistake in copying, I might say. 
Q. We will get to copying mistakes later. You will notice that 
you carried this Packard stock from 1950 through 1955, didn't you? 


A. Yes. 


Q. And that was an error, wasn't it? A. It was sold in '51. 
Q. So that was a mistake? That was a mistake, wasn't it? 


A. A mistake in copying, yes, sir. 


Q. Right. You also hada mistake, did you, sir, on the amount 


of bonds that he had at the beginning of the period? A. Ib 


an adjustment in the bonds over the period. 
Q. There was a mistake, wasn't there, sir? A. Yes, I guess 
you could call it that. 
Q. Are there any other mistakes that appear to you? A. There 
is one -- this was supposed to be Pepco stock instead of Packard stock. 


elieve there is 
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2005 Q. You copied it wrong, is that it? A. Yes, sir. 

Q. And, of course, this was the document you prepared and sent 
in with your reports recommending the prosecution of Mr. Chaifetz, 
isn't that right? A. Yes, sir. 

MR. AHERN: I think that will be all, Your Honor. 

CROSS-EXAMINATION 
BY MR. SMITHSON: 

Q. Of course, that document wasn't the basis for the net worth 
which you have seen here in evidence, was it? A. No. 

Q. Now, let's look at this last exhibit, sir, Defendant's 41 -- 

MR. SMITHSON: Is this in evidence, Mr. Ahern? 

MR. AHERN: No, I haven't offered it yet. 

MR. SMITHSON: And 37 is, is it not? 

MR. AHERN: Yes. 

THE COURT: That is in evidence. 

BY MR. SMITHSON: 

Q. Now, let me ask you, sir, looking at Defendant's 37, certain 
adjustments, particularly in writing here, sir, on Series E bonds, did 
you make those adjustments? A. I did. 

2006 Q. And when were the figures made available, sir, from which 
you made those adjustments? A. Quite a long time after the preparation 
of the original on this -- 

MR. LAUGHLIN: Your Honor, could he keep his voice up? 

THE WITNESS: I don't know exactly when. It was when the figures 
finally came from the Bureau of Public Debt in Chicago. 

BY MR. SMITHSON: 

Q. Allright, sir. And you had made these adjustments, sir, 
prior to giving this instrument to the defense, isn't that true? A. Oh, 
yes. 

Q. Would you answer, sir? A. Yes. 

Q. And necessarily, sir, that made certain adjustments which 


you likewise made, before you gave this instrument to the defense, on 
totals, isn't that correct: A. Yes. 
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Q. Now, showing you, sir, Defendant's Exhibit 41 for identifi- 
cation and particularly, sir, with regard to that item which appeared as 
Packard stock for the years 1950, 1951, on through the base years at 
$459.24, this appears, sir, for 1951, '2, '3, '4and'5 in each of those 
columns. Did there come a time you determined that to have been in 
error in some fashion? A. Yes. 

2007 Q. How did that come about, that that was carried through there, 
sir? A. It was an error on my part in copying it from the rough draft 
of this net worth. 

Q. Tell me, sir, did you have occasion to check the totals under 
the asset column to determine whether or not the error of $459. 24 was 
reflected in those totals, or did those totals add up without that item ? 
A. The $459. 24 for the years '51 through '55 is not included in the 
totals. 

MR. SMITHSON: I think at this time that is all I have. 

MR. LAUGHLIN: That is all at this time. 

THE COURT: You may step down. 

* * * * 

2008 ABRAHAM CHAIFETZ 
the defendant herein, assumed the witness stand on his own behalf and, 
having been first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. LAUGHLIN: 
* * ak * * 

2012 Q. Can you tell us approximately then, up to the time you began 
the full-time practice of law, just the amount or the approximate amount 
that you had actually accumulated? A. I would have to guess as to the 
amount I had in 1937. 

Q. Well, could you approximate it for us, sir? A.| I know it 


was over $50, 000. 
x* * * * ul 


2013 THE COURT: I understand he indicated it was $50, 000. 
* * x * * 
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BY MR. LAUGHLIN: 
Q. Very well. Now, will you tell us something of the nature 
of your practice of law? Did you specialize in any particular field, sir? 
A. No. There were different fields in the practice of law such as patent 
law practice, administrative law practice, tax practice, practice before 
the Inter-State: Commerce and other Government departments. I have 
never done any of that kind of work at all. 
* * * * * 
Q. Then this question: There's been testimony in this case, 

2014 sir, that you have represented Marvin's store. I believe either 
Marvin's Store or Marvin's Credit Store. What is the correct name of 
that store? A. The name of that store is Marvin's Credit, Incorporated, 
and they also have a second store at Seventh and F, known as Eiseman's. 

Q. Now, when did you first -- were you first employed by 
Marvin's or first retained by Marvin's? A. I would say in 1942, which is 


17 years ago. 


Q. And have you been employed by that store or retained by 
that store regularly since them? A. Ever since, with the exception of 
four months in|1957, after Mr. Hein and McIntyre went up to see Marvin's 


Credit, my employment was terminated. They later re-employed me. 
a * * * * 


2015 Q. Alliright. Now, Mr. Chaifetz, when was the first time that 
you knew that you were being investigated or checked by the Revenue 
Service? A. In October of 1954. 

Q. And how did that come to your attention -- was it as a result 
of an interview or a telephone call or in what manner did it come to your 
attention that you were being investigated? A. The office that I had in 
the Southern Building, Room 422, from October, 1954, was a three-room 
office, having a reception room in the front and two private rooms 
adjoining. 

In October of 1954, a gentleman whom I had never seen before, 
walked into the office and said, "Are you Mr. Chaifetz?" And I said, 
"Yes, Iam; what can I do for you?" 
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Q. Now, at this point, who was that gentleman? A. I later 
learned that it was Mr. John J. Hein, an Internal Revenue |agent who 


is sitting here in this Court. 
Q. Now then, relate then what Mr. Hein said to you and what 

you saidto Mr. Hein. A. I asked him what I could do for |him and he 

said, I have been assigned to make a routine audit of your 1951 tax 


return. Well, this came out of a clear sky, I had not been prepared. 
* * * *x * 
2016 BY MR. LAUGHLIN: 
Q. Noconclusions, Mr. Chaifetz. You can relate what you said 
to Mr. Hein and what Mr. Hein said to you. A. I will try to confine 
myself just to that. 
I explained to Mr. Hein that since he had walked in unannounced 
that I didn't have records from three years before then in the office; I 
had moved in 1951 and all of the old records would be somewhere in 
the basement of my home. And I asked Mr. Hein what he wanted. He 
said, "I'd like to see your fee books, check books, whatever records you 
you have for the year 1951, and particularly, Iam interested in your 
expenses. I want to check all your expenses and see if the|tax returns 
are correct or whether you owe us any money." 
I said, "Well, I will be glad to look down in the basement and 
find anything that I can.'' In the meanwhile I showed him how I conducted 
my books, I had the current year's books of 1954 which consisted of the 
check book I was using at that time as well as a fee book in which I would 
2017 enter fees, and I showed Mr. Hein how I kept these|records and 
what the other records would appear, that there was no real journals 
and ledgers and bookkeeping, just the homemade system of) my own. 
He said, "That's all right, just bring whatever you had," and he 
said, "How long will you need?" 
I said, "Oh, a week or so."" And'then it was arranged that either 
I would call him or he would call me and we would get together again. 
Q. Now, have you related everything that you can recall that was 
said on this first visit, sir? A. Well, I believe I did ask him just exactly 
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what the purpose of the audit was and he said, "Your expenses don't look 
right, they are all round figures, they are estimated and I want to get 
the exact substantiation and see if you have bills to substantiate your 
expenses and see if you owe a deficiency." 

Q. Yes. Now, at that time, sir, was Mr. Hein referring toa 
specific year or more than one year? A. On the first visit he only 
mentioned 1951. 

Q. And did he exhibit a document or a paper of any kind to you 
at that time? A. I do not believe I know what you mean. 

Q. Well, did he exhibit your return to you at that time? A. He 

2018 told me that the 1951 return had been assigned to him for routine 
audit. I don't know whether he actually took it out, since we didn't have 
the records, and were not prepared to discuss the details further. 

Q. In other words -- A. Oh, yes, he did at that time take it 
out and show me that these figures on the expenses were round figures. 

* * * * * 

Q. Allright. Now, can you tell us whether he referred to any 
item or items in that return? A. Well, he referred that I had erroneously 
deducted my former wife as a dependent. This was the first year after 
the divorce and that I had paid an additional tax when they sent me the 
bill, and I said, that's correct. Then he went to the page showing that I 
had paid doctor's bills and so on and he asked me -- these are all round 

2019 figures,| do you have exactly the bills and the receipts for each 
one of those? 

Then, with reference to Schedule C, which is a schedule of profit 


or loss from business or profession, I had reported total receipts from 


business or profession as $17, 870 and expenses of $12,571.11, and it 
says, "See Schedule A attached hereto." 
This is a schedule attached which itemizes the expenses such as 


office rent, telephone bill, secretarial service, public stenographers, 
legal services, law books, and so on down the line, with a figure after 
each one. And/Mr. Hein told me he would like to see any records I had 
to substantiate those expenses. 

I told him that I would try to dig up anything I could find. 
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Q. Now, Mr. Chaifetz, then later, did you see Mr. Hein again, 
after that date, did you see Mr. Hein again, and if so, when? A. I saw 
Mr. Hein several times in October, several times in November, several 
times in December. December stands out in my mind particularly, of 
1954, because at that occasion he presented a form which he asked me 
to sign. I didn't know what that form was and I asked him to explain -- 
* * * * Be 
+ 2020 Q. Allright. Now, tellus, then, before we proceed with the 
next question, when was it that you and your wife had domestic trouble 
and then what followed after that, in so far as your wife was concerned? 
A. Well, my wife and I had had domestic trouble for a long time, we 
just couldn't get along and couldn't see eye to eye, particularly with 
reference to spending of money. I wouldn't spend money and she wanted 
me to spend money. I told her I wanted to save for the future, to protect 
the children and she thought we ought to spend more while we are living 
then. 
And this was probably the gist of our difficulties or our disagreement, 
as a result of which it led to quarrelling at different times. | There was one 
long period of separation in 1946, and finally in 1950 we separated as far 
as living under the same roof where we had lived separate lives for five 
years. She left town completely. That was on January 19, |1950, that 
she left Washington. 
Q. Now, what -- there has been testimony here about the 
arrangements for the divorce and the arrangements for payment to your 
wife, your ex-wife. Tell us about the arrangements you made for support 
and the amount she was paid and soon. A. I knew that I had to support 
2021 the children and I wanted to support the children, and I told her 
as long as I lived the children would be provided for regardless of what 


I had to do to support them, any kind of work. And I asked her how much 


she wanted for the support of herself and the children. 
She said, $50 a week, $200 a month. Then she later| said that she 

just wanted it to read for the support of the children so that in the event 

she became married that it wouldn't be reduced and that is why the decree 
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read only for the support of the children and didn't include her. 
She also told me she had found out that if it read that it is only 
for support of the children she wouldn't have to pay tax on the money 


she received from me. 
Q. Now, after -- then you did see Mr. Hein again after he made 
this first visit., Now, when you saw him again, did you have a discussion 


with him as to the scope of his investigation or the purpose of it, or any 
such as that? A. Well, the conversation that we had in December of 
1954, at that time when he asked me to sign this form, the first form -- 
there were several occasions when he asked me to sign such a form -- 
it’s called a waiver. 

Q. Yes. 

(Brief pause. ) 
* * 
2022 BY MR. LAUGHLIN: 

Q. The question, Mr. Chaifetz, was this: What did Mr. Hein 
say to you with regard to those documents and then what did you say 
to Mr. Hein? A. Itold Mr. Hein, after reading this document -- 

Q. Which one are you holding in your hand now? A. I am holding 
in my hand Defendant's Exhibit No. 11 for identification which is dated 
December 8, 1954. 

Q. Now proceed, then. A. After having read it at that time I 
told Mr. Hein that I didn't understand what that was for or what he 
needed that for, and he, in effect, gave me a lecture. 

5 * * ok sd 

2023 Q. What he said, Mr. Chaifetz -- don't characterize it. A. Mr. 
Hein said the purpose of this is in order to collect money from you after 
the statute of limitations expires. He said if this were a criminal case 
or if this were a fraud case we don't need this because the statute of 
limitations doesn't run, you can collect the money any time, but since 
this is a routine civil audit, we only have three years from the date you 
filed your return. 

Your 1951 return was filed in January of 1952 and therefore we 
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only have until January 1955 or just another month before that statute 
expires and if you don't sign that we can't collect that money. 

I said, well, suppose I don't sign it, what will you |do? 
He said, then we have a right to file a jeopardy assessment. 
I asked him, what is a jeopardy assessment. He said, well, when we 
are not sure if we are going to collect the money or not and we think a 
taxpayer owes us money, we just take any amount out of the sky and it's 
usually a lot higher than what anybody owes and we tie up everything they 
have, so you are better off to sign it. 
2024 I said, well, is there someone above you that I could talk to and 
find out more about this, because I don’t know whether I should sign it 
or not. He said, you could talk to my group chief. I said, who is that. 
And he said, Mr. Leese in the Internal Revenue Building at 12th and 
Constitution Avenue. 
So I told him I would go to see Mr. Leese and I'd let him know 
in a few days whether I would sign this one or not. 
Q. Now, did he have at that time with him the other two documents 
there, sir, that you have before you? A. No; oh, no, those other ones 
are dated in 1956. 
Q. All right. Now, then, this question, sir: At that time were 
you under the belief that it was strictly a civil case? 
MR. SMITHSON: I believe that is wholly leading, Your Honor. 
THE COURT: You may answer it. 
THE WITNESS: I was not only under the belief but Mr. Hein 
assured me that that's what it was. 
BY MR. LAUGHLIN: 
Q. Allright. A. That it was only a question of money and he 
remarked on one occasion that, you don't have to be concerned about it, 
there is nothing money can't fix. 
2025 Q. Allright. Now, then, was there anything else on that visit 
that Mr. Hein made to you, and about which you have been testifying, 
was there anything else said by you or by Mr. Hein? A. On one of these 
visits -- 
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Q. Iam referring to this particular one. Do you know what 
you are about to say now refers to this visit when Mr. Hein gave you 
this document? A. Well, he told me that he had had another case 
involving Folks & Miller whom I hadn't heard of and that they had a fraud 
case, and he had settled that with them, just paid some money and he 
said you can go down to the Internal Revenue Building and there is a 


room filled with boxes of offers of compromises where people settle 


cases every day. 

He said, you don't have to worry, it’s only a question of paying 
some money. 

Q. Now, on this document -- A. There is one more thing that 
I told him. 

Q. Allright. On this visit? A. Yes. 

Q. Allright, go ahead. A. When he explained to me about this 
paper and what it was for, I did say if I owe the Government any money 
I'll be only too happy to pay it. 

2026 * * * * * 

Q. Allright. Now, then, before this next question as to Mr. 
Leese, can you think of anything else now that, on the occasion -- of 
that visit of Mr. Hein's that you said to Mr. Hein or that he said to 
you? A. Yes. Ihad given Mr. Hein my check book when he asked for 
the check book of 1951. It included a portion of 1950, as well as a portion 
of 1952. 

1951 was right sandwiched in between. He says, "Now, on 
February 1, 1952, Mr. Chaifetz, you opened a savings account in the 
Northwestern Federal Savings & Loan, is that correct?" 

I said, I believe it is. He said, you opened that account with 
$5, 000, isn't that right? And I said, Ithink so. He said, you wrote a ; 
check on February 1, 1952, and he points to a check in my check book 
for Northwestern Federal for $1, 000 to open an account. Can you tell 
me where the other $4, 000 came from? I said, Mr. Hein, right at this 
moment I can't, but if you give me an opportunity to look into the records 
to find out, I could tell you. 
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2027 He said, was it check or cash. I said, I am positive that it 
was check. I said, why don't you go to the Northwestern Federal and 
get the microfilm from them and you will find out how I deposited. 
He said, I did and it was a check on the American Security & Trust 
Company. That was an account which I had already closed out years 
before. I said, if you knew what the check was and how I deposited 
that, what are you asking me this for? He said, I just wanted to see 
what you'd say. 
Then I also said, I thought you are checking 1951, why are you 


asking me about 1952 and I don't recall what answer he gave me, just 
that he already had the book so he looked through the rest of it. 

Q. Can you think of anything else that was said on the occasion 
of that visit, Mr. Chaifetz, when he brought that document to you? 
A. I told him that if the only purpose of this was to extend the time to 
pay any money I might owe to the Government, that I wouldn't stand on 
any statute of limitations and I'd be glad to pay and if that's all this was, . 


I would sign it. I later did sign it. 
Q. All right. Now, then, after that visit, did you take that 
document anywhere, sir? A. Yes, I did. 
Q. Where did you take it? A. A few days after the date, which 
2028 was probably the date this was dated, it was in December of 1954, 
after leaving the Courthouse, I went directly to the Internal Revenue 
Building at 12th and Constitution Avenue to find the Mr. Leese that Mr. 
Hein had told me about. I went into the Internal Revenue Building and 
inquired and was told where his office was located and I went to see 
Mr. Leese. 
I showed him this paper and told him who I was and he immediately 
knew my name, recognized the name. I told him Mr. Hein/left this paper 
for me to sign and that I would like to find out more about it before signing 
this paper. 
Then Mr. Leese also explained to me that if this were a criminal 
case or if this were a fraud case they could -- they don't need this paper 
as there is no statute of limitations and that since this was a civil case 
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that I would have to sign this paper to give the Government a chance 
to look into it more fully and see if they could accurately determine 


whether I owed any more money and so forth. 

I said, well, if that's the case, I'll sign it. So, I signed the 
paper right there and left it with Mr. Leese. 

Q. Now, can you tell us about the best you can recall, about 
how many days -- the number of days that had passed when Mr. Hein 
left that document with you and the time you filed it -- rather, signed 
it and left it with him, that's what I mean. A. The stamp on here says, 

2029 received December 20, 1954. It would have been -- it was after 
December 8th and probably on December 20th of 1954 or a day before. 

Q. All right. 

MR, LAUGHLIN: Your Honor, I would ask that this document 
be received in evidence. 

THE COURT: Any objection? 

MR. SMITHSON: No objection, Your Honor. 

THE COURT: It may be received. 

* * * * * 

2030 MR. LAUGHLIN: The reporter at the recess said he could find 
no record of that earlier newspaper article. Frankly, it is my recollection -- 
I could be wrong -- but it is my recollection that I had asked permission 
of you to have the reporter read it into the record but it could very well 
be -- what is your recollection, Your Honor? 

THE COURT: Well, I sort of remember that it would be left 
with the Clerk and later could be read into the record. Probably 
Mr. Flannery has it. 

MR. LAUGHLIN: That may be so. 

THE COURT: In any event, you can get it from the newspaper's 
files and read it into the record at any time. 

MR. LAUGHLIN: The Clerk was asking the reporter about it. 

THE COURT: I understood it was to be read in the record 
sometime before the end of the trial so it would be in the record 
eventually. 
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MR. LAUGHLIN: Yes, just so it is there, Your Honor. 
* * * * * 
BY MR. LAUGHLIN: 
Q. Mr. Chaifetz, when was the next visit that Mr.) Hein made 
to you? A. I can't state the dates of any particular visit.| I know that 
Mr. Hein made altogether about 20 visits to my office. 
* * * * * 
2031 Q. Allright. The first date and last date, referring to Mr. Hein 
alone, now. What period of time? A. You mean without Mr. Mcintyre? 
Q. Yes, Iam referring to Mr. Hein alone, now. A. From 
October 1954, which is the first time he came in, the last time would 
be February of 1956. At that time I retained Mr. Cohen and then he 
would contact Mr. Cohen and I didn't see Mr. Hein again until September 
2032 of 1956 when he came with Mr. Mcintyre. 
Q. Now, Mr. Cohen is a CPA, is that right? A. Samuel H. 
Cohen is a CPA and an attorney. 


Q. And then, after you retained him, then Mr. Cohen had the 
conversations with Mr. Hein? A. Yes. 
* * * 
BY MR. LAUGHLIN: 
Q. Were there times that Mr. Cohen conferred with Mr. Hein 
when you were present? A. Except for the conference of April 10, 1957, 
in Mr. Hackett's office, no. 


Q. Then, of course, you don't know of your own personal 
knowledge whether Mr. Cohen did, in fact, confer with Mr, Hein, do you? 
A. Ido. 
Q. What: A. Ido, because each time Mr. Cohen conferred with 
Mr. Hein and McIntyre, he would either call me or come to see me. He 
had notes that he had taken down in his conversations with them and what 
questions they were asking about and he, in turn, would ask me and then 
2033 have further conferences with them. 
Q. Now, up to the time you retained Mr. Cohen, had you turned 
over to Mr. Hein certain records? A. Yes. 
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Q. Allright. What had you turned over? A. Well, by February 
of 1956, I had turned over my records for the five years that are involved 
in this case. 

Q. Yes. But what were the documents, the records, what did 
they consist of, sir? A. The documents consisted of my fee books for 
1951, '2, '3,,'4.and'5. I also gave Mr. Hein my check stubs containing 
the entries of what each check was for plus deposits and identifying the 
deposits, what was on each check stub for the same five years. 

In addition, I had shown Mr. Hein all sorts of bills and receipts 
and records that I had available. 

Q. Now, can you tell us, Mr. Defendant, why you turned those 
records over, your records, why you turned them over to Mr. Hein? 

A. Since Mr. Hein had assured me that this was a civil case and that 
the purpose was to determine whether I owed the Government any money 


and since I was willing to pay any tax that I properly owed, and still 
am, I gave him these records in order that he could determine whether. 


my tax returns were correct or not. 

2034 Q. All right. Now, you have testified that when Mr. Hein first 
came to you that the inquiry was only as to the 1951 return. On what 
visit -- on which visit that Mr. Hein made to you, was the inquiry 
broadened to include other returns, other years, sir? A. On his first 
visit he inquired about the 1951 return. On the second visit I gave him 
the books and records for 1951. On the third or fourth visit he then told 
me that he had requested my returns for 1952 and 1953 and was going to 
check those returns and he wanted my books and records for those two 
additional years. 

Then after 1954 was finished, he asked me for the 1954 records 
and later on, when 1955 was finished, he asked me for those. 

Q. Allright. Now, in any of these visits you had with Mr. Hein 
and before you employed Mr. Cohen, did he sit down with you and discuss 


various figures in your returns? A. Oh, yes, he did. 
* * * * 
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2035 BY MR. LAUGHLIN: 
Q. Now, Mr. Defendant, I show you Government 3, it's a '52, 
Government 4, the 53, Government 5 is '54 and Government 6 is a '55. 


Now, with those before you, can you tell us on any of|these 
visits that Mr. Hein made to you, just what did he point to in these returns 


in which he asked for explanation or substantiation or verification, sir? 
* * * x * 
2036 A. With reference to the 1952 return, I recall that he discussed 
the item of interest from Enterprise Federal. I had reported $125 from 
that building association as interest that year. 
Q. Now, as to his inquiry on that, what did he say and what 
did you reply? A. Mr. Hein said, on December 31, 1952 the Enterprise 
Federal declared a dividend or interest of $151.88. He said/that's not 
included in your return, why not? After looking at the pass book, I 
showed Mr. Hein that this interest was credited on January 2, 1953. 
I also showed him that it was on my fee book, which he has a 
copy of, with an entry, January 2, 1953, $151.88 interest from Enterprise 
Federal and that that would be included in the '53 year. 
Q. Allright. A. I actually went to Enterprise Federal and made 
a withdrawal on January 2, 1953. 
Q. In other words, you told him that? A. And I showed him the 
pass book. 
Q. Did he make a response or a reply to that? A. He said you 
still should have reported it in'52. I said I thought I am supposed to 
2037 report it when I receive it. 
Q. Now, anything else you recall that he asked you about? 
A. With reference to this dwelling at 425 Warwick Road, East Meadow, 
Long Island, which I had purchased, he asked me how much I had paid 
for it. I told him I had given Mr. Kliegman a thousand dollars above 
the mortgages for this house, and he said, you only have checks for, I 
believe it was about $820 in connection with that. 
I told him I had given Mr. Kliegman the balance in cash. 
On this return, on the Schedule of receipts from business or 
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profession, I had reported $13, 270.90 and the Schedule of Expenses 
showed that I claimed $10, 549.64. He went over the Schedule of Expenses 
with me -- 

MR. SMITHSON: If I might interrupt the witness, which schedule 
and which exhibit is it? | 

THE WITNESS: We are still talking about the 1952 return. I 
will take one return at atime, if I may. 

* * * * * 

THE WITNESS: He said, your office rent is $109.50 a month 
which is $1313 a year. And he said, that looks like that is the only 
item that is right on this thing. Then he said, how about your telephone 
pills? He said, you claimed here $1200 and we have bills from the company 

2038 that show it is only about $500, what happened to the rest of the 
money, where did you get the rest of that money from. 

I said, Mr. Hein, I make outside telephone calls and the balance 
would cover the outside telephone calls. Sometimes Iam calling 30 times 
a day from the Courthouse, in connection with -- I might have 50 cases 
in one day of Marvins Credit and I might have to call the store each time 
as to what the balance was or whether the payment was made or just 
to send someone down with a record from the store, just from Marvins 
alone, plus other calls. 

Q. Mr. Defendant, at that point let me ask you this: Would you 
from time to time make long distance calls from pay phones? A. Yes, 

I did, but since all this started I got a credit card so there would be a 
record and it would be charged -- 

*x * * 

BY MR. LAUGHLIN: 

Q. What else was said at that time by you and by Mr. Hein? 

A. Well, when I explained about the outside telephone calls he sneered 

and said, two dollars a day for outside telephone calls. I said, Mr. Hein, 
2039 I gave my best estimate. You can see it's a round figure, that 

it’s just the best estimate. I don't write down every penny I spend for 


a telephone call. I believe that was all on the 1952 tax return. 
* * * * * 
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(At the bench:) 
MR. LAUGHLIN: Your Honor, unless he is permitted to explain 
that, it will be a satisfactory source of argument for the Government. 
THE COURT: No, I do not think it will be because I am going to 
instruct the jury, if I am going to instruct the jury, that it is immaterial 
2040 whether it was signed or not. 
MR. LAUGHLIN: On the theory it is recognized it|is his return. 
THE COURT: Certainly. I am going to instruct the jury that it 
is perfectly immaterial whether he signed it or not. 
MR. AHERN: Yes, but wouldn't this be admissible on another 
theory, too, showing negligence involved? Wouldn't he be allowed to 
bring out the circumstances to show this went into it as to the failure 
to sign it? 
THE COURT: I do not think we can try the Government on 
negligence. 
MR. AHERN: No, the defendant. 
THE COURT: I do not think we are trying him on negligence. 
MR. AHERN: May I say this would be a defense to willfulness. 
THE COURT: I do not think it is. The mere fact that he did not 
sign the return doesn't indicate that what was contained in the return -- 


I don't think we should go into this. As long as he recognizes it as his return 


it is immaterial whether he signed it or not. 
MR. AHERN: I just think our objection should be preserved. 
THE COURT: That is all right. 
2041 MR. AHERN: I think there is case law to the effect that gross 
negligence is a defense to willfulness. 
THE COURT: Negligence goes to the content of the/return, that 
is what we are trying here, whether he was willfull or careless or 
negligent in connection with what was contained in the return. The fact 
that he did not sign it, it seems to me, is not material. That is the way 
I feel about it. The record will show your objection to it. 
MR. LAUGHLIN: In other words, you are not going to permit 
them to argue that at all? 


THE COURT: No. 

* * * 

THE COURT: I would not permit him to argue this. It is 
showing willfulness -- 

MR. LAUGHLIN: Your Honor, it would be going to carelessness, 
negligence, stupidity, would all go to willfulness. 

THE COURT: I do not think it happens to be material. I do not 
think it is too important as far as that goes and I am not so sure that 
it would be to your advantage, really not. Iam not so sure I would 
raise the point. 

Of course, you are entitled to raise whatever point you want 
to raise. 

2042 MR. LAUGHLIN: They have raised the proposal, Your Honor. 
The jury knows it wan't signed. 

THE COURT: Yes, but even in your oral argument you contended 
for the record, and still contend as one of the points for judgment of 
acquittal, it wasn't signed for that year. That is one of the points you 
argued. 

MR. AHERN: That's under the law -- 

THE COURT: I understand. I am convinced the law is from the 
study of the cases and I so intend to charge the jury, that the mere fact 
that it was unsigned should not be considered by the jury, it should be 
considered as a regular return. 

MR. AHERN: I take it that an argument certainly would be open 
for us to argue that when we get to the question of negligence and gross 
negligence. 

THE COURT: If you want to argue that point, I will not stop you 
from arguing it. You can argue it any way you like. 

* Fs * * * 
2043 


* * * 


ABRAHAM CHAIFETZ 


§11 
DIRECT EXAMINATION - (Continued) 
* * * * 
BY MR. LAUGHLIN: 
* * * * * 

2044 Q. Will you take the '53 now, sir, and tell us now as to any 
items pointed out by Mr. Hein, the questions he propounded and the 
answers you made? A. On the '53 return, under the Schedule Income 
from Interest, I had listed, among others, Enterprise Federal Savings 
as $300, and we had a discussion about the item of 151. 88, which I had 
received January 2nd of 1953, and I showed him that on January 2nd, 
1953 I had received that 151.88, and then on June 30th, 150. That would 
have made a total for the year of 301. 88. 

On here you can see that 301.88 was typed and then 300 was typed 
over it. 

And then Mr. Hein said, "Well, on December 30th of 1953 they 
raised the divident to 175, and you haven't got that in here." 

And I says, "Well, that, again, is on January 2nd of 1954, when 
it was received." 

That was the extent of that conversation as to that item. 

Q. Now, any other items referred to in that return, sir? A. I 
showed gross receipts from business or profession $12,144.64. Mr. Hein 
showed me that I had made a mistake against myself in that my fee books 
only totaled up for that year to $100 less. He had corrected the fee book 
and made a notation in the fee book showing that the total should have been 
$100 less. 

I said, "Well, I don't know, that's the way I added it." 

Then, again, we discussed the telephone bill for this year, which 
was similar to the year before, with the same situation. 

Q. Now, what was said with respect to the phone bill, sir? 
A. Iagain told him that the difference represented my best estimate, 
which included outside telephone calls and some long distance calls, 
and that was in that round figure. 

Oh, with reference to the '51 return, he did point out that I had 
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2046 deducted what I had paid to Mr. Wald and Mr. Korn each month 
out of the Marvins checks since they were helping me primarily with 
the Marvins cases I would deduct 25 and 50 dollars or 75 a month that 
I had paid to them out of the gross fee, whether it was three or four 
hundred a month at that time, and put the net down in the fee book; and 
then in the '51 tax return I had also listed attorney's fees paid out to 
them as 475, which he was right, and it was in effect a double 
deduction. 

So I told him, "Well, I didn't know -- didn't realize it when I 
had made that out, but I could see it now that he had pointed it out." 

* * * * * 

2047 BY MR. LAUGHLIN: 

Q. Mr. Defendant, what return do you have in your hand now? 
A. The 1954, 

* * * * * 

Q. Now, did Mr. Hein, in any of the conversations he had with 
you, point out any items in the return and ask you for an explanation? 
A. Well, he again pointed to this Enterprise Federal Savings where I 
reported $350 for the year and I told him that's all that the Enterprise 
had paid, whether you took the two dividends -- if you took the one of 
June 30th and December 31st, they were 175 each, or if you took the 
one -- the way I had done it -- from January 2nd, plus June 30th, it would 
still be 175 each, which was still $350 for the year. And that's what I 
had reported. 

Q. Now, any other items, sir? A. I reported gross receipts 
from business $14, 425. 49, and expenses of $10,915.30. That showed a 
profit from the business of $3, 510.19. 

2048 I had also reported other dividends and interest of $2, 938. 33, 
and I also reported -- that was just interest, cashing savings bonds 
and from the building and loan; and income from dividends was $737. 

Then I had a capital gain of $489. 

Then on|the real estate operation it was pointed out there was a 
net loss to me of $2, 308.51, which had been set off against the profits and 
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other income. And he asked me about what buildings they were and I 
told him 1231 E Street, Northeast, which is just a small two-family 
flat; and the little one-family house in Long Island, which was rented 
out for $85 a month; and during this year I had bought this house in 
Florida for investment and it was rented out. 

And he says, "That's rented out to your sister?" 

I says, "Yes" -- 

"To Mrs. Rodney?" 

I says, "Yes." 

He says, "Mrs. Rodney is your sister, isn't she?" 

I says, "My sister and my brother-in-law live in that house and 
pay me rent." 

And I also explained to him at that time that they were helping to 
fix up the house so that we could resell it at a greater amount than what 
I had paid for it and then I would give them something out of it. 

We discussed the auto expenses, which the percentage was increased 
during this year, the percentage of business use was increased over prior 
years. And I explained to him that since I was ill and not feeling well 
most of the time, that the only time I went out with the car now was when 
I had to go for business. 

There was a discussion of medical expenses, where I listed $300 
for the year for insulin syringes, alcohol, cotton, needles,| automatic 
injectors and miscellaneous for diabetes treatment, miscellaneous drugs, 
vitamins, medicines, urine testing supplies and equipment, headache 
tablets, purchased at Auburn Pharmacy, $300. 

And he questioned that and I told him that was an approximation 
but, if anything, I may have spent more than that. 

Q. Mr. Defendant, at that point, then, this question: When you 
were being investigated by Mr. Hein and later by Mr. McIntyre, what 
was your condition of health? 

MR. SMITHSON: I don't think that is material, Your Honor. We 
concede he was given all the deductions. What does the condition of 


health have to do with this ? 
* * 
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(At the benchz) 
MR. LAUGHLIN: Your Honor, I think that that would go to the 
2050 matter of willfulness. He can testify as to this diabetic condition 

and there were times he was confined in the hospital and there were times 
he was away from his office for a considerable period of time due to this 
condition of health, andI think, as to the question of willfulness, I think 
it is relevant. 

THE COURT: Oh, I suppose I will have to -- 

MR. SMITHSON: All right, Your Honor, I will withdraw it. 

* * * * x* 

Q. Mr. Chaifetz, His Honor has ruled that you can respond to 
that question. Do you understand the question, sir? A. Yes. 

Q. All right. A. In 1954 was one of the worst years that I ever 
had about my health. My father had died on December 30, 1953 and, 
after attending his funeral on the last day of 1953, December 31st, on Jan- 
uary 1st I came down with pneumonia; for two and a half months I was at 
home in bed and I received disability benefits from insurance companies where 
I had policies. 

Then I went on, during the year, and I had so many different things 

2051 to do, running a one-man office, and the pressure and strain was 

making my migraine headaches more frequent and worse. They were very | 
severe. I have had headaches that would last sometimes for five days and 
five nights, have them all day, go to sleep with it, wake up with it, and try 
to continue doing my duties as best I could. 

In 1954 -- I had learned in 1953 that I had a high blood sugar, but 
I didn't really have diabetes in full. But in 1954, right after the death 
of my father, all the aggravation and tension brought on all the full symptoms 
of diabetes, and I then had to start taking the insulin. 

So, all during the period -- well, I didn't see Mr. McIntyre until 
Mr. Hein brought him in in September of 1956, and at that time I was just 
continuing along the same way, trying to do the best I could, as I have 
always tried to do, and get along. 

I haven't been well since that time. Since 1955 I had a spastic 
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colon, they took me to Doctors Hospital, I stayed there a week. 
Q. How long were you confined in the hospital at that time, sir? 
A. At that time I was there from April 1, 1955 to April 7th, a full week. 
Q. Were there any other periods that you were away from your 
office by reason of health? A. Oh, yes. 
2052 Q. Tell us when that was and the length of time that you were away. 
A. In 1952, in March, I had an automobile accident which resulted in the 
death of the driver of the other car and I was injured driving my car. I 
was away from business at least a month, I would say, at that time. 
Then in 1954 I have already told you. Andin 1955, although I had 
this one week in the hospital, I was suffering with this spastic colon, 
which I had never had before, and I had to go to doctors and x-rays and 
go to Groover, Christie & Merritt and other x-ray places until they could 
find out what it was. 
And, finally, from the unbearable pain I had to go to the hospital. 
And, of course, this year I was in St. Francis Hospital. 

Q. How much insulin, sir, are you required to take today due to 
this diabetic condition? A. Thirty to 35 units a day. 
Q. Is that by injection? A. Yes, sir. 

Q. And are you still required to do that? A. Yes, |sir. 

x* * * * pe 

2054 Q. Well, did you have further conversations with Mr. Hein, that 
is, before Mr. McIntyre came into the case? A. Yes. 

Q. Now, on which visit, if you can recall? A. In December of 

1954. 


a * * * we 


2055 THE COURT: Just a moment, counsel. The question was what 
the conversation was. 
MR, LAUGHLIN: Yes. 
BY MR. LAUGHLIN: 
Q. Goahead. A. After all the people left in that case, Mr. Hein 
came into my room and he remarked, "That was a very interesting case 
you just settled." 
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And I went into the full facts of the case and I explained to 
Mr. Hein how, in the beginning, I didn't think we would get five cents 
out of the case but, after investigation, I found out that the witnesses 
who had witnessed this will had just signed a blank form, there was 
nothing on the will at that time and, therefore, the execution was not 
valid, and because of that the lawyer on the other side, Jacob Halper, 

2056 had agreed to settle the estate by splitting it in half and giving 
half to Mrs. Aldredge and half to the widower, the husband of the 
deceased. 

Then I think he remarked, "That's a good piece of work." 

* * * * * 

Q. All right. Now,:then, does that exhaust all the conversations 
that you had with Mr. Hein before Mr. McIntyre came into the case? 
A. All that I can think of right now. 

Q. Now,) tell us, then, when you first saw Mr. McIntyre. A. I 
know that Mr. Mcintyre was in my office almost every day -- 

Q. Iasked you the first time -- A. -- for a week. 

In September of 1956, that's the first time, September of 1956. 

Q. Did you know who he was before that time? A. I had never 
seen him before. 

Q. Did you have any knowledge or any information that he was 
coming to you? A. I believe Mr. Cohen had informed me that Hein 


and another revenue agent was going to come -- were going to come up 
2057 to see me. 


Q. Then, when you first saw Mr. McIntyre, was it in your office, 
sir? A. Yes. 

Q. Can you tell us, then, was he with anyone? A. With Mr. Hein. 

Q. Of course, Mr. Hein was known to you? A. Oh, yes. 

Q. Then what happened when Mr. Hein and Mr. McIntyre came 
into your office? Tell us what happened, what was said, what was done 
by either of the gentlemen or by you? A. AsI recall, Mr. Hein intro- 
duced Mr. Mcintyre and he said, "This is Mr. McIntyre, another revenue 
agent." 
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And as he said that, Mr. McIntyre took out a pass|case or a 
wallet and flipped a card with a picture -- 
Q. Did you read it? A. No, I didn't bother to read it. 
And I believe there was a badge on there. 
I knew if Mr. Hein was a revenue agent and said the other man 
was also a revenue agent, I had no reason to question it and no reason 
to read it. 
Q. Now, what was saidthen, sir? A. Mr. Hein -- no, it was 
Mr. Mcintyre who said that "I suppose Mr. Cohen told you we have come 
over to look at those records again that you showed Mr. Hein." 


And I said, "Why do you want to see the records again?" 

And Mr. McIntyre said, "I want to verify everything that Mr. Hein 
has done and seen, and look over everything." 

He wanted to take the records out of the office and I told him that 
I objected to taking the records out of the office because since all of the 
other records had been taken out and different people had been having 


different records it was getting so I couldn't find anything, and at that 
time a lot of papers I was looking for couldn't be found. 
So, I objected to them taking anything out, but I said, "If you 
want to look at them again here in the office, you can look lat these 
records." 
He asked me for the fee books and check books. At that time I 
had all of my books and records pertaining to these years in a big card- 
board box. I went to this box, which was on the floor of my room, and 
took out the fee books and check books and I handed them to Mr. McIntyre 
and sat him down at another desk in my room where they could work 
and copy. 
They did that for several days. 
And then there was some discussion. Mr. McIntyre asked me a 
question, I don't recall about which item it was, and I recollect telling 
him he was wrong. And he said, "You see, that's why we want to take 
them out, so we can photostat them. Then I won't be making any mistakes 


2059 copying them." He had made several mistakes just in copying them. 
* * * * * 
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BY MR. LAUGHLIN: 

Q. Was there anything said by either of them, by either Mr. Hein 
or Mr. McIntyre about whether or not mistakes had been made? A. By 
whom? 

Q. At the time of that visit, did either Mr. Hein or Mr. Mcintyre 
say that mistakes had been made in copying? A. Yes. 

Q. Who saidit? A. Mr. McIntyre. 

Q. And what did he say? A. He said that in copying records it's 
easy to make mistakes and that's why they would prefer to take out these 
records and photostat them so they can have them exactly the way the 
record shows. 

* * * * * 

2060 Q. Mr. Defendant, at this point, this question: The time Mr. 
McIntyre came to you, did you know the difference between a special 
agent and a revenue agent? A. At that time I don't believe I knew fully, 
as I know today, the difference. 

Q. And before that time, had you ever had any contact with a 
special agent? A. Never. 

* * * * * 

THE WITNESS: Mr. Mcintyre said, "Do you have a safe deposit 
box anywhere?" 

And I said, "Yes, at the Union Trust Company." 

He said, "Would you have any objection to taking us there and 
showing us what is in the box?" 

I said, "None, whatsoever." 

He said, "Well, in the next day or two we would like to have you 
take us down there." 

He says, "When is the last time you visited that box?" 

2061 And I said, "Well, I don't keep records of that." : 

He said, "Was it" -- and he gave me a date which he had ona 
Slip of paper. 

I said, "If you have the record, why do you ask me?" 

Then he asked me not to go to the box between this date that he 
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was talking to me, which was probably September 19th, if I am not 
mistaken it was ona Friday. 

And then he came back on Monday, Tuesday, Wednesday and 
Thursday and Friday of the following week. I know that it was on my 
birthday, on September 24th of 1956, that we went to the box at the 
Union Trust Company. 

Q. Is that the main office at 15th and H? A. Yes, sir, the main 
office at 15th and H, right across the street from the Southern Building. 

Q. Now, what was done or what was said at that time? A. I told 
Mr. Hein and Mr. McIntyre that they would find in the box all of the 
Series E bonds and stock certificates and in cash there was $600 there 
at that time. 

We went down to the box and, after signing in, they went in with 
me; we took the box out and into a booth and they made a complete list 
of everything that was in the box. They copied down every single bond 
number and the amount and the date and then they copied down every 
stock certificate. 

There was even a blank -- an empty envelope on which there was 

2062 a notatiun about some ring, and they copied that notation, some ring 
that I didn't have any more. It showed that I had bought a certain pawn 
ticket from Kliegman and paid off the pawn ticket at the Livingston Brokers. 

Then they found the $600. 

And they said, "Well, it's just like you said, everything is here 
just the way you said it." 

They had put in carbon paper on this list they were jwriting so 
they would make a copy for me. And I havea copy, they have the original. 
They had me sign it to show that everything was put back in the box. 


There was no conversation of any cash on hand or anything such 


as they have stated. They were too busy writing. 
* * * * be 
2065 Q. In other words, is it your testimony, sir, that you cannot say 
whether that is a correct itemization or not? Is that your testimony? 


A. Ihave never checked it to see. 
* * 
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Q. Now then, when did you next see Mr. Hein? And, if you saw 
him, whether you saw him alone -- I mean, Mr. McIntyre, whether you 
saw him alone or whether he was with Mr. Hein? A. They had told me 

2066 to continue going about my business just the same as though they 
weren't around and they didn't want to interfere with my business. So, 
most of those mornings of that week I had to be in court. 

Q. Did they come to your office, sir? A. Yes, on several 
occasions I found notes that they had left for me that "We were here and 
didn't find you in," and so on. 

Q. How many times would you Say that happened, sir, to your 
recollection? A. Well, on the date of the safe deposit box visit, which 
was September 24th, I had received such a note that morning, ''Call us 
when you come in," and so forth, and I telephoned right after lunch 
and that's when we went to the safe deposit box. 

Then, when they finished there, they left for the day. 

Then on another day of that week I came back to the office and 
found that they had been there and gone through this box of records that 
I had on the floor of my office. 

Q. How did you know, sir, that -- in other words, were they gone 
when you got back fromcourt? A. Yes. Mr. Zuckerman was there and 
he had let them into my office to wait for me, and they had gone before I 
got back. 

2067 Q. Do you know what records or what documents, what papers, 
sir, they had examined on that occasion, or those occasions? A. Well, I 
don't know what they would look at, but I know what I had in the box. I 
had all of the papers that are in these brief cases that I have been carrying, 
the three brief cases, plus other papers which I still have in the box. I 
couldn't bring everything down here. I couldn't physically carry it. I 
don't have a basket. 

Q. Now, first, let me ask you this: What records had you turned 
over to Mr. Hein before Mr. McIntyre came into the case? What records, 
papers or documents? A. I had turned over the fee books and the check 
book stubs for each year and had shown him some receipts and bills in 
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each of the years. That's the extent of the records that I| recall. 

Q. Now, had you, after Mr. Hein came into the case, did you 
turn over any additional papers or records? A. After Mr. Hein or -- 

Q. Imean Mr. McIntyre. Excuse me. A. No, I let him see the 
same records that I had shown to Mr. Hein, which were just the fee books 
and check books. 

Q. Now, were there any occasions that Mr. McIntyre had taken 
any of your papers or your records from your office? A. Well, I don't 

2068 know if they took them out, but on several occasions I had requests 


to furnish the record of the account which had been closed at American 


Security & Trust, but I never complied with those requests, I never gave 
them any check book stubs or anything like that for those accounts. 
* * * * * 
BY MR. LAUGHLIN: 

Q. Now, can you relate to us, up to this time, other than you have 
already related, any conversations that you had had with Mr. McIntyre 
or with Mr. Hein in the presence of Mr. McIntyre, what Mr. McIntyre 
said and what you said, what Mr. Hein said and what you said? A. Onone 
occasion Mr. Hein and Mr. McIntyre were in my office, in the Southern 
Building, during this week of September 1956, and Mr. Hein asked me 
several questions. I recall one question was, "Did you receive any gifts 
or inheritances from 1951 through 1955?" 

And I told them that I had gotten some money but I didn't know 
whether you would call it a gift or an inheritance. 

He said, "What money did you get?" 

I said, "I got money from my father." 

He says, "How much money did you get?" 

I said, "About $10, 000." 

Then he said, "Well, was it more or less than $10, 000?" 

I says, "Well, to be exact, it was $9600." 

He said, "When did you get that money?" 

And I said, "That was in 1953, a half a year or so|before my 
father died." 


522 

And he asked me, "Why did your father give you this money?" 

And I told him that my father, on one of his visits to Washington, 
had brought this money with him; that I was surprised that he even had 
that much money, I had never known it; and he had told me of his heart 
attacks and that he didn't think he would live very long, and in case 
anything happened to him he wanted me to pay for his funeral expenses 
and tombstone and other expenses and to support my mother. 

I didn't want to accept the money but he insisted that I take it, 
and I just held it from that time until after he died, and then I paid the 
funeral expenses and the tombstone and the different temple contributions 
and I also took out the money I had laid out for his car and then kept giving 
my mother money towards her support. 

2070 Q. Now, any other conversations that you had with Mr. McIntyre? 
What you said and what he said. A. They asked me about cash on hand 
or cash, how much cash do you keep or have. 

Q. When you say they, can you tell me whether it was Mr. Mcintyre 
or Mr. Hein, or whether they both said it in unison? A. It was Mr. Mcintyre 
He was in charge and he did the talking at that time. 

Q. Now, can: you tell us on what visit that was? A. No, I couldn't 
tell you which one of these days it was during that week. 

Q. Now, what reply -- A. I believe it was the same occasion when 
I told them about my father’s money, because we were then sitting in 
chairs and that was the only time that we had really any discussion at all. 

Q. Now, tell me just the question as it -- was it propounded by 
Mr. McIntyre or Mr. Hein? A. Mr. Mcintyre. 

Q. Allright. Tell us just how it was propounded, the words he 
used or substantially the words he used. A. I don't think I can give you 
exact words, but, as I recall, he asked me do I keep any cash and I 
said, "Yes, I have always had cash." 

2071 And I told him I had had many transactions in cash and that I felt 
insecure if I didn't have any cash around, that I always had two or three 
hundred dollars in my pocket, and I exhibited two or three hundred dollars 
at that time. And I told him I didn't spend any, but I felt funny if I couldn't 


523 
put my hand in my pocket and feel some money there. And they asked 
me, "What is the most money you ever had at one time?" 

And I said, "Over" -- 

"In cash." 

I said, "Over $20,000. It varied at different times. It would go 
up, go down. Sometimes $5,000, sometimes $10, 000, and so on." 

Q. Was a question or questions propounded to you by Mr. McIntyre 
or Mr. Hein as to why you had that sum of cash on hand?) A. No, they 
didn't ask me that. 

Q. All right. Now then, when you were -- do you recall this, 

Mr. Defendant, when Mr. McIntyre and Mr. Hein were questioning you, 
can you tell us whether they were writing down anything as you responded 
to their questions? A. Mr. Mcintyre had a tablet and a pencil, just as 
he is holding right now, and he was doing the same thing then. 

Q. Nowthen, can you recall any other conversatigns that you had 
with Mr. McIntyre, other than what you have told us? A.| Yes. I believe 
on one occasion I said -- I told them how busy I was and that I just didn't 
have time to go into all this that they were asking questions. I said, 
"Can't you figure up if I owe you anything and tell me if I owe you anything 
so I can pay you up and end all this?" 


And they just said, "We are not interested in money at this time." 
Q. Who was it said that? A. Mr. McIntyre. 
Q. Do you know about when it was that that was said, sir? A. In 
September of 1956. 
Q. Now, can you recall anything else? A. That's|all that I can 
recall at this time. 
Q. Now, was there anything said by either Mr. Mcintyre or Mr. Hein 


about your clients being circularized? A. They didn't tell me, but people 
began to call me up. 
Q. When did you first get inquiries as to that, sir? A. Around 
September of 1956. 
Q. And where did the inquiries come from? A. Well, I had over 
a hundred messages from people I didn't even know, and then I asked 
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some people and they'd say, "Do we know you? We got a letter from 
2073 Internal Revenue." 
* * 
BY MR. LAUGHLIN: 

Q. I will ask you this question, then, sir: Did Mr. McIntyre or 
Mr. Hein ever ask you for permission to put a cover on your mail? 

A. Until last week I never heard of that expression, of a mail cover, 
until you mentioned it. And that's the first I have ever heard of a mail 
cover. 

Q. When Mr. Mcintyre first came to you, sir, was there anything 
said to you as to|whether or not you could answer or refuse to answer 
any questions? A. No such statement was made. 

Q. And was there anything said about your constitutional rights ? 
A. No such statement was made. 

Q. * * * Was there an occasion, sir, that you went to the Revenue 
Service -- and I believe the date was April 10 of '57 -- and Mr. McIntyre 
was present, Mr. Hackett, the witness who testified this morning, and 
possibly Mr. Cohen? Was there such a conference, sir? A. Yes, sir. 


2074 Q. Was there anyone else present other than those persons that 
Ihave mentioned? A. Mr. Hackett, Mr. Hein and Mr. McIntyre were 
present for the Government. On our side, I was present, Samuel H. 


Cohen and Sidney Bloomenberg, an attorney from New York. 

Q. Allright. Now, in that conference, Mr. Defendant, was there 
anything said by Mr. McIntyre, Mr. Hein or Mr. Hackett as to cash on 
hand? A. Yes, sir. 

Q. What was said? A. Mr. Hackett asked me, "What's the most 
cash you ever had at any time?" 

I told Mr. Hackett the same thing I had told Mr. McIntyre some six 
months previously, that I had overs ae 000 at cone time. 

2075 (At the’ Bench:) i 
2076 MR. LAUGHLIN: Yes. One further thing, your Bone Although 
this 37 is in evidence, this is something that we have prepared, Defendant's 
Exhibit 37. Would we have your permission to take it out of the Court 


525 
House tonight so that when we return Monday I can have 16 or 17 copies 
of it? 

THE COURT: Do you have any objection? 

MR. SMITHSON: I don't have any objection. 

THE COURT: I don't have any objection. 

MR. LAUGHLIN: Yes, thank you. 

Would you indicate how long you are going to sit, your Honor? 

THE COURT: Four o'clock. 

MR. LAUGHLIN: That's all right. 

(In open Court:) 
DIRECT EXAMINATION (Continued) 
BY MR. LAUGHLIN: 

Q. Mr. Defendant, I hand you Defendant's 41 for identification 
and ask you if you have seen that before. A. Yes, I have, 

Q. All right. 

* * * * * 

Q. Mr. Defendant, as to 41 for identification, when did that come 
to you, or how did it come to you? A. After I was indicted in Baltimore 
on January 7th, 1958, I requested the U. S. Attorney in Baltimore, Mr. 
Leon Pierson, to furnish me with a copy of the net worth computation 
made by the agents and a list of the specific items that they were claiming, 
and in reply I received a letter from Mr. Pierson. 

Q. Now I hand you this. Is this a copy of the letter, sir? A. Yes, 
this is a copy of the letter I received from Mr. Pierson enclosing this net 
worth statement, Exhibit 41, and that's the only one I've eyer gotten. 

Q. Now, I hand you then this 41 and ask you to look that over and 
tell us whether there are any errors in that. A. Yes, there are. 

Q. Will you point them out? A. There are errors both of omission 
and commission. In other words, they have some items here that are 

not correct. 

The first item I see is Packard stock, and they have listed that as 
having that at the end of 1950, which is correct. Then they've listed it 
for still having it at the end of '51, and having it at the endlof '52 and so 
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on, that I still had it at the end of '55. 

That would increase my net worth if I had it at the end of '55. 
But I sold that in '5i and received the $459. 24 which was deposited 
in the bank. 

* * * * * 

THE COURT: It was conceded that it was in the subsequent years, 
but it wasn't in the totals. 

* * * * x 

Q. Any other items now. A. They have the amount of series 
"E" bonds figured at cost, incorrect. On agent's net worth, he claims 
that in 1950 I had $23, 831.25 worth of bonds at cost. I spent two days 

2079 and two nights figuring out the exact number. 
* * * * * 

Q. To what extent was it incorrect? A. The correct figure was 
$24, 206. 25, which would mean that I had $375 more than they say I had. 

Q. Now, any other items, sir? A. They list here that I had an 
asset in 1954 and '55, namely an oil tank for $65, 532 Cedar Street. This 
oil tank, which I paid for with a check of mine, and I have the check, shows 
right on the stub and -- 

MR. SMITHSON: Just a minute. That must be objected to. Was 
the question directed towards errors in the particular item? If he is dis- 
puting the particular item, I don't think this is proper. 

THE COURT: I don't think it is. 

THE WITNESS: That's an error on this oil tank. I didn't own 
such an oil tank. | It was paid for out of monies belonging to someone else 
and went into a house at 600 Whittier Street owned by Frances Haley. 

So this never was my asset. 
2080 BY MR. LAUGHLIN: 

Q. Now, |any other item, sir? A. They omitted many additional 
assets which I had at the end of 1950 that I've been able to discover. 

Q. Will you repeat that, I didn't follow your answer. 

THE COURT: He said they omitted many additional assets. 

MR. LAUGHLIN: Yes. 
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BY MR. LAUGHLIN: 


Q. Now, is there anything else in that, sir? A, 


list $36, 000 of additional assets which I had at the end 

Q. Can you particularize or itemize those that 
AY 
now. 


Q. Is that yet completed, sir? A. No, we exp 

the next day or two. 
Q. All right. 
* * 


* * 


Q. Now, don't go into the contents of this, sir, 

to Mr. Smithson. I hand you Defendant's 44 for 
Will you tell us what that is, sir? A. This is my net 
of December 31, 1945. 


2081 


Q. Was this prepared at your request and under 
A. I furnished the records and papers to the accountant 
it. 


MR. LAUGHLIN: Your Honor, I'd like to questi 
about this, 


THE COURT: Are you offering it in evidence? 


MR. LAUGHLIN: Yes. 
* 


and I have sufficient number of copies for co 


* * 


THE COURT: It will be received. 


MR. SMITHSON: I would like to ask just one ques 


Did you prepare this, Mr. Chaifetz? 
THE WITNESS: No. 


MR. SMITHSON: Was it prepared from records t 


orally or records? 


2082 THE WITNESS: Records. 


They do not 


of 1950. 


are omitted, sir? 


I have them all listed on the net worth which my accountant is finalizing 


ect to have it in 


*x 


until I show it 
identification. 


worth statement as 


your direction? 
and he prepared 


on the witness 
unsel. 


tion, if I might. 


hat you gave 


MR. SMITHSON: And you gave those records to whom? 
THE WITNESS: I gave them to two different accountants. 


MR. SMITHSON: Whose work paper is this? 


THE WITNESS: This paper that is here now is Sam 


uel H. Cohen's. 
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MR. SMITHSON: And you gave him the records for this particular 
exhibit ? 
THE WITNESS: Yes, and I also gave them to another accountant 
who has them now. 
MR. SMITHSON: I am talking about the exhibit, sir. That's all 
IT am limited to. 


THE WITNESS: Mr. Cohen. 
* * * 


Q. Now, Mr. Chaifetz, with respect to Defendant's 44, will you 
then take these items A, B and so on and explain those to us? A. ItemA 
is a mortgage which was due me from Murray and Betty Samuels. Betty 
Samuels is now known as Betty Kurtz. Murray Samuels was my former 
brother-in-law. In 1945 my brother Sam Chaifetz and Murray and Betty 
Samuels were all stockholders in a milk company known as the Fairfield 

2084 Farms, Incorporated, located in New York City. 

Due to difficulties which my brother was having with my brother- 
in-law, one had|to buy out the other. It was finally agreed that Murray 
and Betty Samuels would buy out Sam Chaifetz for the sum of $12,500. I 
advanced the sum of $12, 500 from my own funds to Murray and Betty 
Samuels as consideration for a bond and mortgage on their house and they 
also put up stock in the corporation, that was all handled by their lawyer, 
a Mr. Harold Fleisher, who has since died, and they were supposed to 
make payments pursuant to a schedule which had been agreed upon by the 
end of 1945, the $12, 500 had been paid down to $11, 300 that was the 
balance due me at the end of 1945. 

The next item is a mortgage on the Ben Mar Restaurant, Incorpor- 
ated, the balance due as of December 31, 1945, was $9,780. This corpor- 
ation owned a restaurant on 11th Street, Northwest between Pennsylvania 


Avenue and E Street, directly across from the Star Building, where the 
Star used to be. | I was the sole owner of the capital stock of this 


restaurant. 
On January 2, or some date in January of 1945, I consummated a 


2085 
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sale of all the outstanding stock in the restaurant corpo 
by the name of Gerald Gerry and I was paid for the stoc 
$21, 500 plus certain adjustments which brought the enti 
of my stock to over $23, 000. 

The contract provided that I was to receive a do 
$9, 000 and the balance by a mortgage of $13,500. Such 
executed and recorded in the Recorder of Deeds Office i 
of Columbia. 

If I may digress, the mortgage in the first item 
in Nassau County, in Mineola, Long Island, New York a: 


ration to a man 
k the sum of 
re contract price 


wn payment of 


a mortgage was 
n the District 


was also recorded 


nd this mortgage 


was recorded here in Washington at the Recorder of Deeds Office. 


By the end of 1945 the mortgage had been paid do 


we have here, $9, 780. 


The next item, Item C, is Liberty National Bank 
The balance that I had in the bank on that date is $9, 645. 


ledger sheet in the original statement which I furnished to 


and that is where he got that balance from. 

The next item is Series E bonds at cost, $14, 531. 
the amount of bonds at cost that I had as of December 31, 
a list of every bond as I bought them, both as to the date, 
of the bond and the face amount. I added up the total face 


wn to this figure 


¢hecking account. 
24. I had the 
the accountant 


25. That is 

1945. I had kept 
the serial number 
value of all bonds 


purchased beginning with January 1942, when I bought the 

December 81, 1945. I got a total sum and then I took thre 

which is the cost and that came out to $14, 531. 25. 

2086 The next item, Residence, 532 Cedar Street, Northwest, $8, 007. 50. 

That represents the original cost in March of 1941. That is the figure which 
the Government used and although I had spent more money/|on capital 

improvements -- 

MR, SMITHSON: I object to all this, Your Honor. 

to do with the substantiation. 

THE COURT: I don't think he should compare anyt. 

confine himself to answering the question. 

BY MR. LAUGHLIN: 
Q. Don't compare -- just give us the item. A. Th 


first bond, until 
e-fourths of that 


This has nothing 


hing. He should 


e next item, 
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Lots, Westover Drive. These are lots which I had bought and paid for in 
full prior to December 31, 1945, in the sum of $1,546.60. I exhibited 
to the accountant the deed and my canceled checks and the settlement 
sheet from the title company showing that amount. 

Item G is a loan to Frances Haley, $1,921.73. About the middle 
of 1945, Frances Haley bought a house for her own occupancy at 206 Ascot 
Place, Northeast. I believe the total purchase price was $8500. The down 
payment with settlement charges are the sum listed here. I have three 
checks canceled, paid checks, to a Frank Joseph Bennett, who sold Mrs. 
Haley the house. He was a captain in the U. S. Navy, andI have exhibited 
and left those exhibits with the accountant plus the deeds to Frances Haley, 
showing that item. 

The loan to Robert H. Johnson, the next item, H, in the sum of 

2087 $6, 000., Robert H. Johnson was a pharmacist. He died on May 15, 
1959. Robert H. Johnson, whom I refer to as Doc Johnson, came to me to 
borrow money to buy a drug store at 1742 Pennsylvania Avenue, Northwest, 
which is just one block from the White House. The down payment that he 
needed was $10,000. He was going into this business as a partnership 
for the sister-in-law Gladys Wright, who put up some money and then he 
got me to agree to go in as a one-fourth partner, $2500 of this $6, 000 was 
originally a partnership investment, and the other $3500 I had loaned to 
Doc Johnson so that could make up his share. 

After about six months I withdrew from the partnership and they 
owed me the $6, 000 still. By March of 1946, I received $1500 back of the 
$6, 000, so that in March of 1946, I took a mortgage back on that drugstore 
from Gladys Wright and Robert H. Johnson for the balance of $4500 which 
I had coming to me. 

That mortgage was also recorded in the Recorder of Deeds here 
in Washington and was finally paid off in 1949. 

The next item, I, is an automobile listed as a 1941 Oldsmobile 
in the sum of $1200. In 1941 I had the good fortune of purchasing a new 
car just before Pearl Harbor and then they had a freeze on cars and no one 
could buy a new car after that until the war ended. 
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I had this car from 1941 until 1946 when I sold it at the time I 
bought the first Cadillac. I received for it either $1200 jor $1300 

2088 in 1946 which was just about what I paid for it back in 1941. 

The next item, J, is deposit for a 1946 Cadillac, $200. I hada 
canceled check and receipt from Capitol Cadillac in the year of 1945 for a 
deposit on a new car for which I put in an order and which was delivered 
to me in the year 1946. 

The Maple Hill property I have listed here as a deposit of $500. 
The Government's net worth shows $10, 000, but I am not claiming that 
because I didn't have the hotel at the time. I did not get the hotel until 
I settled on it in 1946. So as of 1945, the only thing I had in it was this 
$500 deposit on the purchase price. 


The same situation holds true on the next item, L, which is the 
property at 1231 E Street, Northwest, a deposit of $500. | I showed the 
contracts evidencing receipt of a $500 deposit dated November 1945, from 
a Bridget E. Sammond, who then lived at 1231 E Street, Northeast and 
has since died, and a canceled check for the balance of $2, 407, and some 


cents, representing a down payment of $3, 000 less adjustments on a total 
purchase price of $9, 000 for this property at 1231 E Street. 

This also was not settled until 1946, so that at the end of 1945, the 
only asset I had was the $500 deposit. When I settled on this house I 
took title together with my brother, Sam Chaifetz. He was in this property 

2089 with me for one year and at the end of 1946 I paid! him out for his 
50 per cent interest in the thing and took a quit claim deed from my brother 
back to me and since 1946 I have been the sole owner of that property. 

The second trust note at 6805 Fifth Street, Northwest, was a 
second mortgage which I had purchased from the Interstate Bankers 
Corporation which was then in the Woodward Building and I have a canceled 
check and all the records of the mortgage papers and other correspondence 
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showing that I purchased this mortgage which had a’ balance of approximately 
$1800 for the sum of $1233, I believe was the exact amount, which was 
paid down by the end of the year from a Mrs. Hayes, and I also have 
correspondence in that folder showing some payments on the mortgage 
to me, and the balance due on that mortgage was $1, 170.16. 

The next item is a second trust note and mortgage on 245 Dale 
Drive, which I paid $600 for in 1945 and that was a standing mortgage 
and did not get paid off until 1946, the following year. 

I bought this mortgage from an attorney by the name of Orville 
Gaudette. 

The next item is cash on hand which I have listed at $10, 000. 

In order to try to fix the exact amount of cash on hand I found where 

2090 I had deposited in January of 1946, just a few days after the first 
of the year, I had opened a new account at the Suburban National Bank, 
just a few blocks from my house on Cedar Street, which is in Maryland. 
And I deposited there in cash, $3, 165. 

I had that in the account just a few months and I closed out that 
account in June of 1946. I had put that money in to use for paying the 
Maple Hill property and the check that was written for that money was 
to a Lena Samuels, from whom we purchased the property. 

I also had’made a deposit of over $3, 000 in the Liberty National 
Bank, right after the first of the year. 

T also had records to show that another piece of property that I 
sold at 808 Somerset Place, Northwest, I had received a check from the 
title company, plus a small balance of about $400 in cash from the man 
whom I sold it to whose name was Louis E. Weiss. I had sold this 
property at 808 Somerset Place to Mr. Weiss with nothing down, just 
monthly payments like rent. 

Finally, in 1945, we refinanced the property and I got enough from 
the mortgage plus the $400 or so that he gave me, to get out of the property 
completely and just leave him as the owner of the house subject to that 
new mortgage. 

So from all these different items we were able to establish the 
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best we could that there was at least $10, 000 cash on hand at that time. 
2091 Q. Have you exhausted all the items on that exhibit, Mr. 
Defendant? A. Yes, the total is $76, 902. 48. 
* * * 
2092 BY MR. LAUGHLIN: 
Q. Now, Mr. Defendant, having in mind Defendant's 17 for 
identification, what was said by Mr. Hein as to that paper and what 
did you say to him? A. On this occasion, Mr. Hein again presented 
this form of waiver and at that time he said, well this is/just another 
2093 paper just like the other one you signed for the same purpose, 
So we can collect any money that may be due us. 

Q. Allright. A. And I signed it and gave it back to him. 

Q. And when you signed that, were you under the belief that it 
was a civil case? A. Yes. 

MR. SMITHSON: Objection. It is leading. I ask/that it be 
stricken. 

THE COURT: The answer may stand. 

BY MR. LAUGHLIN: 

Q. Take the next exhibit, sir, and give us the number, and tell 
us when that was given to you and by whom. A. The next paper is 
Defendant's Exhibit No. 18. That isa typewritten -- It has a typewritten 
date of November 21, 1956, and it has a stamp "Received by District 
Director of Internal Revenue, November 27, 1956," and this is a waiver 
for the year of 1953, which is signed by me, and in November 1956, Mr. 
Hein again requested me to sign this paper, and I signed that and he said 
substantially the same thing. 


Q. Let me look at that again, sir. Can you tell us when it was 
signed, sir, whether it was signed when Mr. Hein was in your office 
or was it signed at some other place as you did the first, sir? A. Now 
2094 that I am looking at this paper and thinking back from September 
of 1956, when Mr. Hein and Mr. McIntyre were in my office, I never saw 
them personally again until April 10, 1957. So I couldn't have signed any 
paper November 21, 1956. 
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So I cannot understand how they have a paper bearing such a date 
that has my signature on it. 
* * 


* * 


2097 BY MR. LAUGHLIN: 
Q. Now, Mr. Defendant, Iam going to exhibit to you Government's 
66. That is the chart that is in evidence, the net worth chart offered in 
evidence by the Government. Now, Mr. Defendant, I will show you Govern- 
ment 66 and there has been testimony about this. Will you take this, sir, 
and then point out to us the assets, the items that were omitted, assets omit- 
ted from the Government's computation and list each asset that was omitted 
and what it is about? A. I have never seen this one before. This Govern- 
ment's 66. This is not the same as the one that was furnished to me by 
2098 the U. S. Attorney, Pierson. 
MR. SMITHSON: Your Honor, this man is an attorney and those 
statements -- should be stricken from the record. 
THE COURT: The statement may be stricken and disregarded by 
the jury. It was not responsive. 
BY MR. LAUGHLIN: 
Q. This is Government's 66 and as I recollect each juror has a copy 
of it. 


MR. SMITHSON: That is correct. 
* * * 


* * 

Q. Is it now familiar to you? A. Oh, it's familiar. I know this is 
the one that is in evidence. 

Q. Now, can you take that, are you able to take that and tell us what 
assets of yours ‘were omitted from the Government's computation? A. Yes. 

Q. Allright. A. They omitted approximately $36, 000 of additional 
assets which I had at the beginning of 1950, that I was able to find. 


2099 Q. Now, can you list, the best you can, or itemize those assets? 
* * bd * * 


Q. Mr.' Defendant, let me ask you this: At the end of December 31, 
1950, did you have any cash on hand? A. Yes, I did. 


Q. And how much? A. $20,000. 
* * * 


Washington, D. C. 
November 16,) 1959 
* * * 
ABRAHAM CHAIFETZ 
DIRECT EXAMINATION - (Continued) 
* * * * * 

2106 THE WITNESS: On Government Exhibit 37 -- that is Defendant's 
Exhibit No. 37, which was obtained from the Government files, the item 
Packard stock, which is the fourth -- 

THE COURT: This has already been gone over. The item of 
Packard stock was gone over before. 

MR. LAUGHLIN: You mean gone over on Thursday? 

THE COURT: Yes. Certainly. It has already been covered. It 
has been indicated that that was carried through on the succeeding years 
but not included in the total. 

BY MR. LAUGHLIN: 

Q. All right, pass this Packard stock, then, Mr. |Defendant. 
A. I wasn't going to Say that. There is something else about the 
Packard stock. 

THE COURT: All right. 

BY MR, LAUGHLIN: 

@. Go ahead then. A. We are talking about the Packard stock in 
the year of 1945. This is the net worth from 1945 to 1950. In 19451 
didn't own the Packard stock. I believe I acquired the Packard stock in 

2107 1949. So, the first year that the Packard stock should be listed 
should be 1949. It should not be listed for the years '45,|'46, '47 and '48. 

With the Maple Hill Hotel, the agents have listed this as an asset 
for the year 1945. I did not own the Maple Hill Hotel in 1945. I had 
merely put up a $500 deposit in 1945. The following years, after '45, 
it would be correct to have it listed. 

The Series E bonds, there was an amount, first, $17, 531. 25, 
which has been corrected to read $14, 156. 25. According to my records 
the accurate amount of Series E bonds at cost at the end of 1945 is 
$14,531.25. 
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Also, they have listed a Cadillac, and the only year in which they 
have a Cadillac listed is 1950. Ihad, in 1945, an Oldsmobile, which 
was a 1941 Oldsmobile. That has been omitted. In the year '46 I had 
the first new Cadillac. I also had that car in'47. In '48 I traded the 
‘46 Cadillac for the '48. And then in '48 and '49 I had the '48 Cadillac. 

All those years bear no amount for a car from '45 through '49. 
Then in 1950, of course, I traded the '48 Cadillac for the ' 50. 

In addition, on the agent's 37, they have omitted the mortgage 
which was due me from Murray and Betty Samuels, on which the 


balance at the end of 1945 was $11, 300 -- 
* * * * * 


2108 THE WITNESS: As I said, for the year of 1945 the agents did not 
include the additional assets which I have on the net worth statement 
prepared by my accountant, which contains Item A, the mortgage from 
Murray and Betty Samuels. The balance due me at the end of '45 was 
$11, 300. 

Second, they have omitted the mortgage of Ben-Mar Restaurant 


which was due me at the end of 1945 in the sum of $9, 780. 

They have omitted the loan which I made to Frances Haley to buy 
her house at 206 Ascot Place, Northeast, in 1945, and the balance due 
me at the end of 1945 was $1921. 73. 

They have omitted the loan which I made to Robert H. Johnson in 

2109 connection with the purchase of the Avenue Drug Store at 1742 
Pennsylvania Avenue, Northwest, and the balance due me at the end of 
1945 was $6, 000. 

Then they have omitted a second trust note which I purchased 
covering the property at 6805 Fifth Street, Northwest, and the balance 
due me at the end of 1945 was $11, 070.16. 

And another second trust of 245 Dale Drive, on which the balance 
due me at the end of 1945 was $600. 

And an item of cash on hand which I had at the end of 1945 in the 


sum of $10, 000. 
* 
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BY MR. LAUGHLIN: 

Q. 45 for identification. Will you tell us what that}is? A. This 
is the net worth statement of my net worth from the years 1950 through 
‘55, beginning with the end of '50 and ending at the end of '55, showing 
all of the assets which I had during the various years. 

Q. Now, can you tell us, first, who prepared that and whether it 

2110 was prepared under your direction? A. I gave whatever records 
Ihad to Mr. Samuel H. Cohen, CPA and attorney, who, at my request, 
prepared this net worth statement. But I did not direct it because I don't 
know how to prepare that. 

* * * * 

MR. SMITHSON: Objection, Your Honor. 

THE COURT: Will you step up? 

(At the bench:) 

MR, SMITHSON: A great many of the items listed on the proposed 
net worth, Your Honor, have never been discussed by this witness or any 
witness on behalf of the defense. The only one who can put this in is the 
accountant because the witness ended his testimony with the testimony he 
didn't know how to prepare one of these objects. 

MR. AHERN: The answer to that is, every item on that net worth 
has been testified to, every single item on the net worth sheet. 

MR. SMITHSON: No, sir. 

THE COURT: Which items do you claim have not been testified to? 

Of course, as you understand, I will give the same instruction with 

reference to this as I did when I received the Government's exhibit, 
that it is not evidence as such of the fact that this is the situation; it only 
reflects what the defendant contends the situation is, as the Government's 
net worth statement reflects what the Government contends is the situation. 


MR. SMITHSON: I understand that, Your Honor. 
Beginning, one, he has failed to account for one of the items, which 


was the oil tank, which clearly he paid for. He maintains it's Whittier 
Place. We maintain that it went into his house. According to the evi- 
dence, there is no testimony of its installation at the other particular 


premises. 
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THE COURT: He testified that it did not go into -- didn't he? 

MR. SMITHSON: He testified it didn't go in, but he still bought 
it. It's a net worth asset. 

MR. AHERN: It came out of funds that he held in trust. 

That one issue he will bring out. 

Go ahead. 

MR. SMITHSON: On the matter of the loan receivable, Robert H. 
Johnson, $3,000, as of December 31, 1950, he has not testified to that. 

MR. AHERN: Yes, he has. 

MR, SMITHSON: I beg your pardon. He has not, sir. 

2112 As to a loan receivable on Merton Oliver, it is my recollection 
he hasn't, but I am not certain of that one. 

Advances in the William H. Johnson case, there was testimony by 
Johnson of some advances, but the exact amount was never determined, 
and there is a figure of $1865. 85 stated here, of which there is no evi- 
dence. 

As to the loan receivable on 12-31-50 of $1300, there is no testi- 
mony as to that by Frances Haley. 

MR. AHERN: Which is that? 

MR. SMITHSON: Frances Haley and the defendant, $600 in 1951. 

As to the loan receivable, Sam Chaifetz, there is testimony. 

As to the loan receivable, Roy M. Smith, of $400, there is no 
testimony as to that. 

As to the diamond brooch sold in "51, there is testimony by Living- 


ston that he had such a brooch, but there was no evidence of it. 
THE COURT: Let me check off these. | 


You will have to cover this by testimony before I receive it. 

MR. AHERN: Yes, I recognize that. I think he is right on the 
oil tank. I don't think we did cover the question of where this was. 

THE COURT: You have the oil tank. That is the first one. 


2113 Will you call attention to the next one? 
MR. SMITHSON: Certainly, Your Honor. 
As to the first one which we will go into, that would be the ques- 
tion of the loan receivable, L. Chaifetz. Unless that is Supposedly tied 
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in with an automobile -- 
MR. AHERN: That is what it is, 
MR. SMITHSON: But he hasn't covered it. 
MR, AHERN: All right. 
MR. SMITHSON: Then the loan receivable, Robert H. Johnson. 


That is not covered. 

THE COURT: All right. 

MR. SMITHSON: The loan receivable, Merton Oliver, for $350 
was not covered, to my knowledge. 

THE COURT: All right. 

MR. SMITHSON: In the William H. Johnson, the amount of those 
advances of $1865.85 was not covered. 

MR, AHERN: That came out because he testified that, after 
questioning, it was in the neighborhood of $2,000. We can pinpoint it to 
$1865.85, if that is what he means. 

MR. SMITHSON: I think, Your Honor, the only one who can pin- 
point it, as I say, is the accountant. 

THE COURT: All right. 

MR. SMITHSON: Then the loan receivable, Frances Haley, 
$1300 as of December '50, that was not covered, or $600 for '51. 

2114 The loan receivable, Roy M. Smith, $400, was not| covered. 

The diamond brooch of $1100, that was never covered. There was 
testimony of a brooch through Livingston, that he had a brooch, but the 
question of how much was paid and how much the defendant got, he did 
not testify because he said he had no records. 

The advances in Gibson vs. Holmes, to my recollection, were not 
covered, but maybe counsel has a better recollection. 

Advances, Vale vs. Bonnett, $281.65, were not covered. 

THE COURT: All right. 

MR. SMITHSON: Going to the liabilities, under Escrow-Windsor, 
1951, there is no testimony of any such figures. 

As to Escrow-Alter vs. Virginia, there is no testimony. 

As to Frances Haley, loan, 1952 on, no testimony. 
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I do not know what F&F Florida is supposed to mean, but cer- 
tainly there has been no testimony as to F&F Florida. 

What is: that, Mr. Ahern? Is that furniture and fixtures ? 

MR. AHERN: Let me check. 

MR. SMITHSON: That must be the same breakdown we did, 

furniture and fixtures. 

MR. AHERN: Yes. 

MR, SMITHSON: I haven't compared this with ours. I don't know 
if it’s out or similar. 

THE COURT: They are the same. 

MR. SMITHSON: As I say, I didn't have a chance to check those, 
Your Honor. 

THE COURT: They are the same. 

MR. SMITHSON: As to the item of $332.54 in '52 -- and this is 
over on the deductions, below the line, on the last page, Your Honor -- 
there is no testimony as to the disability benefits received by this de- 
fendant in '52. 

As to '54 and '55, there is no such testimony. 

As to accident, damage, or loss, there is no testimony. 

MR. AHERN: Didn't the defendant testify to that? 

MR. SMITHSON: Sir? 

MR, AHERN: Didn't he testify to that? 

MR. SMITHSON: Not by any amount. He said he was in an acci- 
dent where a man was killed, if you will remember. 

MR. AHERN: All right. I think we will cover that. 

* * * * * 
2117 . By MR. LAUGHLIN: 

Q. Now, as to the oil tank, it's listed as $65 in '54 and'55. Now, 
will you tell us about that? A. I did not own that oil tank. That oil tank 
was purchased for Frances Haley and I just paid for it. Frances Haley's 
Tank had sprung a leak. That's at 600 Whittier Street. We had first 
tried to get it;repaired by Sinclair Refining Company, and Hessick's 
price was cheaper. So, we ordered the tank from Hessick. 
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It was installed by Hessick at 600 Whittier Street, and not at 532 
Cedar Street, as the agents have on their statement. 
So, I believe you will find a check in my papers there that will 
show that I paid for that tank, and marked on the back that it was for 
installation at 600 Whittier Street. 
Q. Now, is there anything in your papers there that would reflect 

that? If so, show it tome. A. The check is in the file marked 
"Exhibits. " 

* * * * * 

2118 Q. Now then, tell us, this Defendant's 5 for identification, tell 
us what that reflects, sir? A. This is a check dated March 11, 1954, 
check No. 4929, on my account, to the order of Hessick, Incorporated, 
in the sum of $65.97. On the back thereof there are four lines of 
writing, in my handwriting, which says, "For Installation of Fuel Tank 
at 600 Whittier Street, Northwest on February 4, 1954, | in full for Mrs. 
Frances Haley." 

And it has a deposit endorsement "For deposit to credit of 
Hessick, Incorporated." 
* * * * * 

2119 Q. Now, handing you Government's 30-A, B and C, have you 
seen those before? A. Government's 30-A is marked "Work order" 
from Hessick, made out to Abraham Chaifetz, Southern| Building, 
Washington, D. C., "Installed 275-gallon oil tank, $65.97." 

I have seen that before. 
And 30-B is a bill to me, to Abraham Chaifetz, Southern Building, 
Washington, D. C., and the bill is February 5, '54, "Installed 275- 
gallon oil tank, $65.97." It shows a credit of $65.97, balance zero. I 
have seen that one before. 
30A and 30-B do not have any address on them. 30-C which is 
dated August 8, 1956, two and a half years after the job was done -- 
MR. SMITHSON: May I ask that the witness -- 
THE WITNESS: I have never seen that before -- 
MR. SMITHSON: May I ask that the witness be instructed to 
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answer Mr. McLaughlin? 
2120 THE COURT: Just answer the question, without the explanation. 

THE WITNESS: I have never seen 30-C before. 

BY MR. LAUGHLIN: 

Q. Mr. Chaifetz, will you turn to -- although it is not yet in evi- 
dence, do you have a copy of it, your own net worth statement? A. No, 
I don't. 

Q. I will hand you this one. Will you turn to page 2 on that? 

A. Yes. 

Q. You list a loan receivable, Avirom. Is there anything in your 
papers supporting evidence of that, sir? A. Yes, there is. 

Q. All right, show me. Now, as to that, sir, what was it, was 
ita loan? A. I have here what has been marked Defendant's Exhibit 
No. 21 for identification, on my account, which I then had at American 
Security & Trust Company, to the order of J. Robert Avirom and Nita 
V. Avirom -- ‘that's his wife -- for $1,000. It bears the endorsement 
on the back J.' Robert Avirom and Nita V. Avirom. There is a word 
"loan" above the endorsement. And it has the Clearing House stamps 


on a bank in Coral Gables, Florida, which is where Mr. Avirom lived 
at that time. 


2121 Q. Was that outstanding on December 31, 1950, sir? A. Yes, 
it was. 


Q. Now, you have listed a loan receivable, L. Chaifetz? 
A. That was the money I had advanced to buy my father's car, on 
which I had taken a chattel mortgage and recorded that in Kings County, 
New York, where my father lived. That's Brooklyn. And at the end of 
1950, I have listed that loan due me for $1800, although the loan was 
actually $1857, I think. 

Q. And was it outstanding? A. Yes. 

Q. Do you have any supporting evidence of that, sir? A. Oh, Yes. 

Q. All right, show me that, sir. A. Ihave a folder which has 
been marked Defendant's Exhibit 23 for identification, which contains 
two invoices from Barry Pate Motor Company. One is invoice No. 5398, 
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dated September 16, 1949. That is a paid bill made out to Louis 
Chaifetz for a brand new Chevrolet, the total price of which was $1689. 
It's marked paid. 

Q. Was that outstanding, sir, at the end -- A. [I haven't com- 
pleted my answer. 
Q. Go ahead. A. The second invoice is numbered 1330, dated 
September 19, 1949, for $39 for front and rear grille guards, which is 
2122 also marked paid. 
Then I have a certified check made out on the Liberty National 
Bank, certification No. 2423, dated September 16, 1949, showing that 
they certified and charged to my account my check to the New York 
State Bureau of Motor Vehicles in the amount of $7.75. | That is attached 
to a letter which I got back from the New York Bureau of Motor Vehicles 
Saying that the correct fee at this time is $8.25, submit the balance of 
50 cents by money order, which I did. 
There is attached to that, also, the letter from the State of New 
York Bureau of Motor Vehicles, the envelope with the postmark. 
Then I advanced money for insurance on my father's car to the 
Hyde Company, which is in the insurance business here in Washington. 
Ihave my check No. 3895, dated November 6, 1949, to|the Hyde Com- 
pany in the total sum of $254.43. That was in payment for insurance 
on my car and on my father's car. That is for two cars. My father's 
portion of this insurance was $129.50. 
I have here invoices from the U. S. Casualty Company, copies 
of the policy of insurance, an invoice from the Hyde Company on my 
car, and an invoice from the Hyde Company on my father's car, both 
of which totaled the amount of that check. 
I have a copy of a letter -- the original letter which I wrote to the 
Bureau of Motor Vehicles September 16, 1949, and it has a stamp 


"Received by the Bureau of Motor Vehicles September 20, 1950."" And 


then my copy of that same letter, which has a notation showing the 
serial number and engine number of the car. 
Adding up the invoices and the insurance and the recording -- oh. 
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There is also, I had prepared a chattel mortgage, which was recorded 
in Kings County, New York. I have here a receipt from the office of 
the City Register, Kings County, New York, dated October 7, 1949, 
reading as follows: "Receipt is hereby acknowledged of an instrument 
affecting chattels filed October 7, 1949, file No. P 63015, " with the 
names Louis Chaifetz and Abraham Chaifetz. It shows receipt No. 
46079 by -- and the initial J signed on there. 

I have the envelope from the New York City Register, Kings 
County Office, postmarked Brooklyn, New York, October 7, 1949, in 
which that receipt came. 

And, finally, Ihave my check on the Liberty National Bank, 
bearing No, 3848, dated October 6, 1949. It is to the order of the 
Register's Office, Kings County, New York, in the sum of $1.50. And 
on the back isi written, "Filing Fee, Chattel Mortgage, " and under that 
is a penciled number P 63015. It bears the endorsement, "For Deposit 
to the credit of Register of the City of New York of Kings County, " 
and the usual bank stamps. 

2124 Q. And, sir, was that outstanding at the end of December of '50, 
1950? A. Yes, it was. 

* * * * * 

2128 Q. Mr.) Chaifetz, you have listed a loan receivable, Robert H. 
Johnson. Do you have any supporting evidence on that, sir, supporting 
papers? A. That was a loan that I made in cash, and I have an affi- 
davit from Robert H. Johnson, a copy of which was furnished to Internal 
Revenue back in '57. 

Q. Was it outstanding, sir, at the end of December of '50? 

A. Yes, it was. That loan was made in February. 

Q. All right, sir. Now, you have listed a'loan receivable, 
Merton Oliver. Do you have any supporting evidence on that, sir, or 
supporting papers? A. Merton Oliver was a client of mine, and I had 
signed a note for him at the Liberty National Bank. He was supposed 


to pay $50 a month, which he failed to do, and the payments were 
charged to my account. 
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I have here what is marked Defendant's Exhibit Na. 28 for iden- 
tification, showing the charge slips from Liberty National Bank, charg- 
2129 ing installments due, different months, to my account, of $50 a 
month plus interest. And the total that was due was $350. 
Q. Now, was that outstanding at the end of December of "50, 
sir? A, Yes, it was. 
* * * * * 
Q. Now, Mr. Chaifetz, you have listed advances in the William 
A. Johnson case, $1865.85. Will you explain that to us? A. Yes, 
William A. Johnson is the man who was here in court the other day and 
testified. He was injured in an accident on July 6, 1949.) I was re- 
tained to represent him through a Mr, Dicker, who brought me to the 


hospital the following day. Mr. Johnson was in a comatose condition -- 
*x * * * * 


2130 A. All right. Asa result of this accident it was necessary for 
me to file Civil Action No. 4168-49 in this Court, which I did. I ad- 


vanced all of the necessary court costs, the filing fees, the fees for 
service of process by the Marshal. There were depositions taken which 
I advanced the money for. And later on I began to advance Mr. Johnson 
money to live on. He was penniless and he needed money for room and 
board, for carfare and taxicabs back and forth to the doctors and the 
hospitals. 
So, at different times I would lend him $10, $25, $15, and each 
time he would sign a little slip of paper, which was placed in the folder. 
At the end of the case, which was settled for $25, 000, in Novem- 
ber of 1951, the insurance company took out $2,158, which they paid 
directly to the Emergency Hospital, because under the Hospital Lien 
Act, the hospital has a lien, and the insurance company is responsible 
for payment of that bill. 
The net sum of $22, 841. 70 was in a check payable to Johnson and 
myself. That was deposited in my account. At the final settlement, I 
gave Johnson the accounting showing that $1865. 85 had been advanced 
to him for cash loans for living expenses and including the] advances for 
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2131 court costs and other expenses in the case. So, he actually received that 
$1865.85 plus an additional check from me, November 24,1951, in the 
sum of $10,615.85, making a total received by Johnson of $12,481.70. 

I also expended $500 for investigation, which was paid by my check 
No.4379 on December 5, 1951. 

My fee inithe case was $9,860, and it is entered in the book, and 
that is the biggest fee I ever made. 

Q. That sum, sir, of the advances, $1865.85, was that outstanding 
at the end of December of '50? A. Yes. 

Q. Now, sir, you have listed a loan receivable, Frances Haley, of 
$1300. Do you have any supporting evidence on that, sir? A. The other 
accountant has that and will bring that with him. But that is represented 
by three checks which I wrote in 1945 totaling $1921.73, which are pay- 
able to Frank J: Bennett, the seller of the property at 206 Ascot Place. 
Title was taken in the name of Frances Haley, who then moved into the 
house with her son and her grandmother and her mother, and lived there 
from 1945 to '52, when she bought the house at 600: Whittier Street. 

Q. Are those checks in possession of the accountant, sir? A. Yes. 

Q. What sum was outstanding, sir, at the end of December of '50, 
December 31 of '50? A. At the end of 1950 she still owed me $1300 of 
that money. 

Q. Now, you listed a loan receivable, Roy M. Smith, $400. Do you 
have any supporting evidence or papers on that, sir? A. Roy Smith is 
dead now. He died about a year or two ago. I have here Defendant's Ex- 
hibit for identification No. 29. That is my check, No. 3871, on the 
Liberty National Bank. It bears a date of November 15, 1949 and it is 
payable to the order of Roy M. Smith in the sum of $750. It bears the 
endorsement of|Roy M. Smith and another endorsement of a stockbroker, 
W. B. Hibbs & Co., and the usual bank stamps. 

By the end of 1950, Roy had repaid me $350 of this money and he 
still owed me $400. 

Q. And was that outstanding, sir, at the end of December of '50? 


A. Yes, it was. 
* 
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Q. You have listed a diamond brooch, $1100. Do you have any 
supporting evidence on that, sir? A. That evidence, I believe, was 
already marked with Jerry Livingston. That was a diamond brooch that 
I had bought in either '49 or '50 from Roy Smith. In fact) he owed me 
on a different loan some money and I then gave -- 
MR. SMITHSON: I do not believe this is responsive to the question. 
THE COURT: You better confine yourself to this item. 
THE WITNESS: All right. 
BY MR. LAUGHLIN: 
Q. Mr. Chaifetz, I show you Defendant's 27 for identification and 
ask you if you have seen that before? A. This is my folder on Jerry 
Livingston, which has two documents here, one is a check for $400 and 
the other one is what they call a consignment memorandum, and it is a 
receipt from Jerry Livingston to me showing that he received a 
platinum diamond brooch on April 22, '49, valued at $1100. 
I had given Jerry that brooch to sell for me, which he finally did 
in 1951 and gave me the $1100. 
Q. And was that outstanding, sir, December 31 of '50? A. Yes, 


it was. 
* * * * * 


2134 Q. Now, you have listed advances, Gibson vs. Holmes, sir. Do 


you have any supporting papers or can you explain that for us? A. That 
was an advance in the Gibson vs. Holmes amounting to $75. I had filed 
a civil action on behalf of a Mr. Gibson in this Court, No.) 2062-49. I 
paid the usual filing fees and Marshal's fee. And then it was necessary 
for us to put up security for costs in the amount of $50. I have my check, 
December 11, 1950, check No. 4118, on the Liberty National Bank. It is 
payable to the order of the Clerk of the U.S. District Court for the Dis- 
trict of Columbia. And on the back it's marked "Deposit for Security 
for Costs, Gibson vs. Holmes, Civil Action No. 2062-49." And it bears 
the rubber stamp endorsement "Harry M. Hull, Clerk," of this Court, by 
a Deputy Clerk, and the usual bank stamps. 
There is also contained in the file the official receipt from this 
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Court, No. 501, dated December 11, 1950, for the same $50. 
There is also an additional one-dollar receipt from the Marshal 
2135 in the same case dated February 4, 1951. 

I know that I paid in cash a ten-dollar filing fee to file the com- 
plaint in the case, which is the required payment. That has always been 
the charge, $10 for an ordinary regular civil case. 

And then I had paid out some of the witness fees of ten or fifteen 
dollars, which made up that difference. 

So there was a total due me, advanced by me in this case, of $75 
at the end of 1950, which I got back in '51. 

* * * * * 

Q. Now, Mr. Defendant, you have listed advances in Vale vs. 
Bonnett, $281.65. Do you have any supporting evidence or papers on 
that? A. In the case of Vale vs. Bonnett, I filed a civil action in this 
Court, No. 2069-48. That case was dismissed by Judge Tamm of this 
Court, and I took an appeal to the U.S. Court of Appeals for the District 
of Columbia. In 1951 the case was reversed, and thereafter a settlement 


2136 was made in the sum of $2500, which was paid to me by the in- 


surance company. That was September 24, 1951, which was also on my 
birthday . 

Now, I was supposed to get a fee of $833 in that case, and my fee 
book shows that I entered that amount. However -~- 

* * * * * 

THE WITNESS: I paid out for Mr. Vale to Emergency Hospital, 
Groover, Christie & Merritt, $130. I gave the court reporter for the 
opinion of Judge Tamm -- the court reporter then was Ralph Minier -- 
$1.65. Ipaid Dr. Ormandy, Laszlo Ormandy, $25 for an examination 
and report. And the costs of appeal were $150. Which made a total of 
$281.65. 

BY MR. LAUGHLIN: 

Q. Was that outstanding, sir, at the end of December of '50,sir? 

A. Yes. 
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2140 Q. Well then, can you point out -- come to the first item, then, 


Mr. Defendant, and look it over carefully, where, in your opinion, there 
is a dispute, and tell us in what respect you dispute it. A. The first 

2141 item that I dispute is the Eisenhower mortgage, which is called 
on my net worth, which is Defendant's Exhibit No. 45, it/s called First 
Trust, Idlewild Maryland, and in parenthesis Eisenhower. 

* * * * * 

2142 Q. All right. Now, tell us in what respect you dispute the Eisen- 
hower note. A. The Eisenhower note is listed on my net worth state- 
ment as an asset for 1953, '54 and '55. On page 2 of the|Government's 
agents’ net worth, which is Exhibit No. 66, they have First Trust on Lot 
47, Idlewild on the Bay. They only list it as an asset for the year of '53 
and'they have dropped it for '54 and '55. 

On my net worth I have listed this note and mortgage both as an 
asset and a liability. On page 3 of my net worth, the first line at the top, 
you will notice it says Potomac Investment Association Loan, and it has 
a balance at the end of 1954 and the end of 1955. 

I had borrowed $1610 from the Potomac Investment Association in 
1954, putting up this Eisenhower mortgage as collateral security for the 
repayment of the loan to me. Therefore, I still owned the mortgage all 
the time, even though I turned over the physical possession of it to 

. Potomac Investment Association. 

Therefore, my accountant has carried this as an asset for '53, '54 
and '55 and listed the corresponding liability. 

The Government has treated this as a sale and has just carried it 
as an asset in the one year, and since they claim that it was sold in '54 
they have dropped it for '54 and '55 and they have no liability to Potomac 
Investment Association. 

Q. Now, can you tell us if the note was finally paid off? And, if so, 
when? A. The note -- my loan to the Association was paid off -- 

Q. The loan, I mean, yes. A. -- October 9th of 1956. I just gave 
you the check. And I got back the Eisenhower note and mortgage at that 
time. 
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Q. Are you referring to this, sir (indicating)? A. Yes, De- 
fendant's Exhibit No. 3 for identification is my check. 
* * * * * 
2154 Q. Now, Mr. Chaifetz, will you take the chart, then, your net 
worth chart, as compared with the Government's, and tell us of the 


next item that you dispute and in what respect you dispute it? A. The 


next item are U.S. Bonds which I own. On my net worth it's on the 
first page, the 5th line from the bottom, on the agents' 66 it's on the 
second page on the last line at the bottom. 

My net worth shows that at the end of 1950 the Series E bonds 
which I owned at cost amounted to $24,206.25. The agents’ net worth 
shows that the bonds were $23,831.25 -- 

MR. SMITHSON: I beg to differ with the witness. 

THE COURT: That is incorrect. It is the same amount exactly 
on the Government's statement. 

THE WITNESS: The one that I have in front of me -- 

THE COURT: That is not the right one. That is not the one that 
is in evidence. Counsel, the amounts of the bonds are the same in 
each year in both statements. * * * 

2155 BY MR. LAUGHLIN: 

Q. Take, then, the next item, Mr. Chaifetz. A. The next item is 
the Alice Lee Hart mortgage. It's on the second page of my net worth 
on the 4th line. 

Q. Now, will you look, first, on your papers up there and see if 
you have December -- I mean, Defendant's Exhibit 10? A. Yes. 

Q. Now, explain to us, sir, in what respect your chart differs 
from the agents’ chart, Government's 66? A. The agents’ chart, on 
page 3, about half way down the page, lists this as second trust note on 
5072 Just Street, Northeast, which is the same mortgage that I have 
listed as the Alice Lee Hart mortgage. To the end of 1955, which is the 
only year that I'owned this mortgage at the end of the year, there is a 
difference in figures. The accountant has put my cost of this note at 
the end of 1955'on my net worth as $825.39, and the agents have put 
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down the cost at the end of the year as $653.27. That is -- 

Q. Can you tell us the reason for this difference,|sir, wherein 
does the discrepancy arise? A. That discrepancy arises because 
Agent Hein testified that I paid $700 for the note, when, in fact, I paid 
$900 for the note. And I am holding this receipt, which is Defendant's 

2156 Exhibit No. 10 for identification. 
* * * * * 

Q. What does that reflect, Defendant's 10? A. This Defendant's 
10 is a receipt on my stationery dated May 26, 1955, RE: Sale of Note 
of Alice Lee Hart, $1200, to Abraham Chaifetz, secured| by Second Trust, 
5072 Just Street, Northeast, "Receipt is acknowledged of the sum of Nine 
Hundred Dollars ($900) in full payment of purchase price for the above 
note as follows: $300 in cash, May 26, 1955; $375 by check No. 5274; 
$225 by check No. 5275. Total $900. 

"Payment received, Alert Engineering & Home Improvement 
Company." 

Signed by Leonard Kliegman. 

Q. Mr. Chaifetz, let me ask this question: Were you ever fur- 
nished a copy of the net worth statement that the Government has intro- 
duced in evidence in this case? 

2157 MR. SMITHSON: I believe this is wholly repetitious, Your Honor. 
We went into this whole matter some time ago. 
THE COURT: I sustain the objection. 
BY MR. LAUGHLIN: 

Q. Mr. Chaifetz, did you have any cash on hand at the end of 1950 
and also for the year following, '51, '52, '53, '54, '55? If you did have 
cash on hand, tell us the amount for those years. A. As shown on page 
2 of my net worth statementfor the line Cash on Hand, I|had in currency 
at the end of 1950, $20,000. At the end of 1951 -- 

MR. SMITHSON: Doesn't the instrument speak for itself, Your 
Honor ? 

THE COURT: We are just repeating these. The jury has these 
before them and I assume these are the amounts. 
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THE WITNESS: These are the amounts that are listed. 
BY MR. LAUGHLIN: 

Q. Mr. Chaifetz, then, cash on hand at the end of '50, $20,000. 
At the end of '55, $2,800. Can you explain then the difference of $20,000 
at the end of '50, $2800 at the end of '55? Can you account for the dif- 
ference, then? ‘What became of the balance? A. That money was used 
to acquire the other assets which are listed at the end of 1955. 

2158 Q. Does that also -- does that apply to the loans receivable that 
we have listed on the second sheet here, sir? A. Yes, all of the other 
assets were eventually converted into other forms by the end of 1955. 

Q. Was any money due you from anyone at the end of 1950? 

A. Yes, all of the items that I have already testified to. I don't wish to 
repeat. They are all listed under Additional Assets here on page 2. 

Q. Mr. Chaifetz, there was testimony last week about money 
coming to you from your father. Can you explain that? A. Yes. In 
1953, about April of 1953, which is about eight months before my father 
died, he died on December 30, 1953, my father came to Washington 
from New York. He had come to do some painting at my house and on 
that occasion he brought with him a sum of money in cash. That 
amounted to $9600. I was amazed that he had so much -- 

* * * * * 

Q. Don't draw any conclusions; just respond to the question. 

A. My father gave me this money and told me that he had had several 
heart attacks and wanted me to hold this money and that if anything 
happened to him I should pay his funeral expenses and buy a nice suit- 

2159 able tombstone and support my mother. 

* bg * * * 

THE WITNESS: I took the money. And then, after my father's 
death, I did use the money for the purposes that he had given it to me 
for. I wrote checks to the undertaker -- 

BY MR. LAUGHLIN: 


Q. Do you have any itemization or any listing of the disburse- 


ments from that fund? Tell us who the checks were written to and the 
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amount and for what purpose. A. The first check I wrote was the day 
of the funeral, December 31, 1953. And on that day I wrote my check to 
the Boulevard Funeral Parlors, $390.50. 

Q. Mr. Witness, first this question: The disbursements, are they 
reflected in these checks you now have in your hand? A. Yes. 

* * * : * * 

THE WITNESS: Well, I put them all in one envelope so that you 
can then use one exhibit number. 
* * 

BY MR. LAUGHLIN: 

Q. Iam handing you, Mr. Chaifetz, Defendant's 46 for identifica- 
tion. Will you then proceed with your testimony, with those checks in 
front of you? A. The first check I wrote was December 31, 1953, the 
day of the funeral, to the Boulevard Funeral Parlors, Incorporated, 
$390.50. It's endorsed on the back -- 

* * * * * 

THE WITNESS: Then the next check is January 19, 1954 to the 
Mishkan Torah Synagogue, $50. The next check is April 7, '54, to the 
Mishkan Torah Synagogue, $50. The next check, June 1, '54, to Ida 
Chaifetz, $50. The next check, September 13, 1954, to Brochman Monu- 
mental Works, Incorporated, $100. That was the deposit on the tomb- 
stone. September 15, 1954 is the next check, to Mishkan Torah Syna- 
gogue, $10. The next check is October 8, 1954, Mishkan Torah Syna- 
gogue, $55. The next check, November 8, '54, to the Brochman Monu- 
mental Works, Incorporated, $235. That was the balance due on the 
tombstone. The next check, Mishkan Torah S ynagogue, $30. 

Q. Now, were there any other disbursements in connection with 
that, Mr. Chaifetz? A. Yes. 

Q. All right, tell us what they were. A. The day of the funeral I 
gave the Rabbi $25 in cash. And at the cemetery I gave another Rabbi, 
I believe it was $10 in cash. and every month since January 1, 1954 I 


gave my mother at least $50 a month. There were some other checks 
to my mother written on the North Shore Bank, but most of the time it 
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was in cash. I recall that in 1955 I gave her additional money to buy a 
refrigerator and a stove -- 

MR. SMITHSON: I do not believe this is responsive, Your Honor, 
to the question. 

BY MR. LAUGHLIN: 

Q. Well then, this question: In connection -- what you have just 
said, does that relate to the money or moneys you had received from 
your father? A. Oh, yes. That is why it is carried as a liability. 

Q. Explain, then, any other disbursements or any other use of 
those funds, that you haven't already told us, sir. A. Whenever my 

2162 mother needed anything additional she let me know. I told her 
anything she wants, to just tell me. 
* * * * * 

Q. If you can relate, Mr. Chaifetz, any moneys that you paid out 
from this fund, or any checks you issued or any moneys you paid out in 
cash, sir. A. Yes. After my father died I reimbursed myself to the 
extent of $1850 for the automobile which I had laid out for him. And I 
took that money out and gave it to myself. 

Q. Now, any other disbursements? A. None that I recall, other 
than the regular monthly support payments. 

Q. Mr. Chaifetz, in your net worth statement, will you turn to 
page 3 on your net worth statement, and you have a listing there, 
Escrow-Windsor. Will you explain that tous? It shows 12-31-51, 


$597.37. Will you explain the circumstances of the Windsor matter ? 


A. This represented some of the proceeds of the sale of a restaurant 
2163 in the 1400 block of H Street which was formerly owned by Mat 

Windsor. Mr. Windsor had received proceeds of $5,520, which was in 

the form of a check. He endorsed it, gave it to me,’ and I deposited that 

check in my account. I was to use that check to settle the bills he 

owed to creditors, which amounted to much more than the $5500. 

I went around to most of the creditors and paid by cash, and I 
have a receipt from every single creditor. I got back some of the 
checks that he had given that were bad checks. And some items I paid 
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by check to out-of-town people and others. 

I have calculated that I paid in cash out of cash-on-hand, $3,626 
and some cents, and by check I had paid other moneys, which resulted, 
at the end of 1951, that I had $595.37 left in escrow out of that original 
amount. 

In 1952 some other money was paid out, so there was only $263 
left. And that stayed that way through '54. 

And then in 1955 the balance was paid out, so there was nothing 
left. 


Q. Mr. Chaifetz, do you have any records or supporting data as 
to this Windsor matter? What is it you have in front of you, sir? 
A. Iam holding in front of me a two-page schedule entitled "Accounting 


for Proceeds of Sale of Windsor Corporation.” 


* * * * 
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AFTERNOON SESSION 


* * * 
ABRAHAM CHAIFETZ 
resumed the stand and was examined and testified as follows: 
* bd * * * 
DIRECT EXAMINATION (Continued) 
BY MR. LAUGHLIN: 

Q. Now, Mr. Chaifetz, I show you Defendant's 47 for Identification 
and I believe the question that I had put to you was whether you had an 
itemization of those disbursements on the Windsor matter and that is 

2166 what you now have in your hand? A. Yes, itis. 


* * * * * 


Q. Mr. Defendant, on your net worth statement, page 3, if you 


will turn to that, Alter versus Virginia, do you have that in front of 
you? A. Yes. 

Q. Now, do you have any documentary evidence to support that ? 
A. Well, that was money that was left in my account. 

Q. Explain it tous then? A. I had-- 

MR. SMITHSON: I believe the witness was asked, Mr. Laughlin, 
about documentary evidence. 

BY MR. LAUGHLIN: 
Q. First, I will ask you this. The first question then, do you have 
2167 documentary evidence or any papers or supporting papers in 

connection with that? A. Just the entry in the checkbook which showed 
that I received six hundred dollars to settle this case. My fee was two 
hundred dollars.! I had paid out two hundred dollars to another party, 
and I still had this two hundred dollars. 

Q. Now, Mr. Chaifetz, also page 3 of your net worth statement 
where you have Frances Haley, the end of '52, three hundred, end of 
"53, one thousand, end of '54, fifteen hundred, end of '55, fifteen hundred, 
now, do you have any documentary evidence or supporting papers in 
connection with that item? A. There would not be any separate papers, 
but you would see the record of deposits from Frances Haley where she 
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was always giving me money, and then I would pay out some bills, and 


then there was an accumulation of her funds in my account. I managed 
her affairs since back in the 40's. At the end of these years, these were 
amounts which I had in my possession belonging to her. 
Q. Mr. Chaifetz, turning again to page 3 of your chart as to Maple 
Hill property, you do not list this property under reserve for depreciation. 
Can you explain why? A. I just never bothered to claim any depreciation 
or any other expense on this property. 
Q. Now, turning to page 4 of your net worth statement, disability 
2168 benefits, end of '52, 332.54, end of '54, 1221.41, end of '55, 666.33, 
will you explain that? A. Yes, sir. I have insurance policies which pay 
me when I am disabled either due to accident or illness and unable to work. 
In the year of 1952 I received $332.54, In the year of 1954, I received 
$1,221.41. And in the final year of '55, I received $666.33. 
Q. Mr. Chaifetz, do you recall under the chart 66) I believe, there 
was no listing of allowance for living expenses. Can you tell us now as 
to your living expenses, sir? A. I would estimate my living expenses at 
not over fifteen hundred dollars a year, and Mr. Hein agreed with that at 
one time, 
MR. SMITHSON: We don't think that is responsive and ask it be 
stricken, 
THE COURT: It may be stricken. It is not responsive. 
BY MR. LAUGHLIN: 
Q. Now, can you tell us this, how do you arrive at|that, Mr. Chaifetz? 
On what do you base that or how do you arrive at that figure, sir? A. Be- 
cause I live in a house that I own that is free and clear and has been for 
before 1945. I have nothing to pay as rent except taxes and utilities and 
my food and some clothing. I think the suit I have on is ten years old, 
2169 and I don't buy expensive clothing. My food wouldn't cost me over 
ten dollars a week, because, number one, I have a restricted diet. I can't 
eat very much to begin with, and sometimes I eat out in clients’ restau- 
rants.with clients that own the restaurants. So between all of that, I 
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don't spend ten dollars a week for food. So estimating it altogether, my 
best estimate is that in addition to what I pay for support, which is not 
included in here, just for myself, it is not over fifteen hundred dollars. 

Q. Now, Mr. Chaifetz, there has been testimony in this case about 
your trips to Florida. Can you tell us your expenses in connection with 
trips to Florida? A. Well, I would drive down to Florida, and it cost 
between twenty-five to thirty dollars for the expenses of driving down. 
The same way for coming back. Then I would either stay at a hotel or 
many times, and 'most of the times, I stayed at friends’ houses. In 1954 
and '55, I stayed in my sister's house. 

Q. Mr. Chaifetz, while I am on that subject as to your living 
expenses, did you ever have a conversation with Mr. Hein where Mr. 
Hein questioned you about your living expenses? A. Yes. 

Q. And was that on one occasion or more than one occasion? 

2170 A. On more than one occasion. 

Q. Now, tell us, then, what was said by Mr. Hein to you and by you 
to Mr. Hein in connection with that. A. On one occasion at my office in 
1955, Mr. Hein was explaining the net worth situation to me, which I 
didn't understand at that time. And he showed me how you figure the net 
worth and how you have to include living expenses. And then he asked me 
how much were my living expenses. I told him how frugally I lived and 
showed him howIresoled shoes and had the cheapest drycleaning and 
everything of that sort, the cheap suits that I bought. And he says, "Well, 
I believe you will agree with me that fifteen hundred dollars would be a 


fair allowance." | And I would say approximately, yes. 


Q. Mr. Chaifetz, now as to specific items, we will take certain 
representative items. I have in mind now Government Exhibit 33, Hamel, 
Park, and Saunders. Is that familiar to you, sir? A. Yes, it is. 

* * * * a 
2171 Q. I hand you Government 33, Mr. Chaifetz. Now, can you explain 
that item, sir? A. Yes, Ican. In 1949 a client of mine, a Mr. John 
Vanne, consulted me with reference to a tax fraud case in which he was 
involved. He wanted me to represent him. I told him that I was not 
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conversant or familiar enough with that field of practice] and that my 
suggestion would be to get another firm of lawyers that specialized in 
that field. He agreed with that suggestion, and I made arrangements 
with the firm of Hamel, Park, and Saunders that they would represent 
him in the Internal Revenue Service before that department and that I 


would receive a forwarding fee of one-third of their fee, which is 
customary in the law practice. From 1949 to 1952, I received a total 
of ten checks from Hamel, Park, and Saunders. This particular one 
came to my office. It is dated February 16, '51. It came to my office, 


perhaps, the next day in the ordinary course of mailing. | I was not in 
Washington. I usually go to Florida about the 10th of February every 
year, a few days either way. And I had left Mr. Nathan Wald, an 
attorney, who was associated with me at that time in charge of the office. 
He had instructions to go through the mail, deposit checks that would 
come in, and so forth. When I came back from Florida about a month 

2172 later, about the middle of March, he handed me a deposit slip, 
which I have here, showing that he had made a deposit of| $334.34 in my 
account, At that time I entered this deposit in my checkbook, so the 
account would balance, and through inadvertence it was not entered into 
the fee book. All of the other checks from Hamel, Park,| and Saunders 
are in the fee book. 

MR. LAUGHLIN: Your Honor, may I have a mark on this deposit 
slip? 
* * * * * 

2173 Q. Now, Mr. Chaifetz, I show you Government 32, |the Glamorene, 
February 17, '51, will you explain that tous? A. Yes. |I received this 
check in connection with a case which we called the Glamorene case. 
Glamorene is the name of a carpet cleaner that since then has become 
very well known nationally. At that time the local distributor for Glam- 
orene was the Slade Company on K Street, Northwest, near 20th Street, 
whom I represent. And the Slade Company retained me to represent the 
Glamorene Company in connection with this matter. 
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I had occasion to pay some bills, some by check which are 
identified in the ¢heckbook, showing that I was handling this case. I 
then rendered a bill in the sum of one thousand dollars which I mailed 
down to the Glamorene Company, and the next thing I knew the Slade 


Company had told me that Glamorene Company thought the bill was too 
high. 
2174 It was then'arranged that since I would be in Florida in a few weeks, 


since this was perhaps in January, andI was due to go in February, that 
I would discuss the matter with the Glamorene Company when I would be 
down there. In February of 1955 [sic, 1951] it was on February 17, 
‘51, rather, according to this check, I went to the Cardozo Hotel, which 
was then operated by Mr. Hulch and his family that owned the Glamorene 
Company. That is where the office of Glamorene was at that time. 
After discussing the matter of my fee, I agreed to reduce the fee to 
seven hundred fifty dollars, and this check was given to me in payment. 
The check was drawn on a bank two or three blocks from where the office 
of Glamorene Company was. So after leaving the office of Glamorene, I 
went directly to that bank and cashed this check. As TI recall, I later, 
perhaps the next day, deposited five hundred fifty dollars of that money 
in my accomt that I had at the North Shore Bank in Miami Beach. 

I did not gét back in Washington until the middle of March. This 
was the same trip during which the Hamel, Park, and Saunders check 
was omitted; and under the pressure of business that I found awaiting my 
return and whatever else existed at that time, which I don't know right 
now, it was inadvertently overlooked as far as entering it in the fee book. 

Q. Mr. Chaifetz, at or about that time, what was your condition 
of health? A. iIt was not good. In fact, I had been told by the doctors 

2175 to go away! every few months to relieve the strain and pressure 
and tension and just to try to take it easy, which is a very hard thing to 
do in the law business. 

Q. Now, I hand you Government 35-A, B, C, and D, and I will 
ask you to look at those and then after you do so, I will ask you a question. 
Let me see those again, Mr. Chaifetz. Now, the question as to 35-A, 
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can you tell us whether that was a fee or whether it was |not a fee? 

A. 35-A, which is Mr. Roff's check to me on February 10, 1951, in the 
sum of twenty dollars, was not a fee. 
Q. And what was it, sir? 

MR. SMITHSON: For the record, Your Honor, I notice the witness 
is using the checkbooks. I suggest that the checkbooks receive an 


identifying mark. 
MR, LAUGHLIN: Yes. Whether it should be separate numbers, 
Your Honor, or one number. 
THE COURT: Better mark them separately,A, B/ andC. 
MR, LAUGHLIN: All right, sir. 
THE DEPUTY CLERK: Defendant's Exhibits 49-A, B, and C for 
Identification. 


(The checkbooks were marked Defendant's 
Exhibits 49-A, Band C for Identification. ) 


BY MR. LAUGHLIN: 

Q. Allright. Now, keep these in front of you, and they have been 
marked. Now, I think the question pending, Mr. Chaifetz, related to 
the twenty dollar item. You say it was not afee. Then explain what it 
was, sir. A. Mr. Roff had been operating a rooming house in the 
900 block of G Place, which he operated under a lease, and the lease had 
expired. Melby had bought the property and was attempting to get pos- 
session of the property, which meant Mr. Roff would lose his business. 
We finally arrived at a settlement where Mrs. Melby bought out the 
business from Mr. Roff. I believe the amount of that was $1,750. On 
February 10th, 1951, I entered a fee in my fee book of $250 for my serv- 
ices in this case. On the same day, February 10th, 1951, Mr. Roff 
gave me this check for $20 which was to pay Mrs. Melby. Some of the 
roomers had paid in advance, beyond the period of the date of adjust- 
ment. Mr. Roff was supposed to have moved by the last day of the 
month. If some of the roomers would have paid up to the 5th or 6th, 
they would owe a few days. He had already collected a few days rent 
that belonged to the new owners. So I deposited or cashed this check. 
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It was cashed, according to the indorsement on the back, and on February 
14th, 1951, I wrote my check No. 4166 to the order of Rose Marie Melby, 
in the sum of $20, and it is marked deposit from Roff's roomers on G 
Place. 

Q. Were there any other entries or payments from Roff or any 

other checks to or from Roff, William H. Roff, Mr. Chaifetz? 
A. Yes. I recall that I handled Mr. Roff's insurance on some of the 
rooming houses, and he gave me a check for eighty-nine dollars to pay 
his insurance premiums. I made a commission of ten dollars on that 
insurance. I intended to enter the ten dollars in the book, but I evident- 
ly put down one hundred dollars instead of ten dollars. The first time 
I ever discovered that is when Mr. Hein brought it to my attention in 
1955. It was entered as one hundred dollars and included in the income 
for that year. 

Q. You had a conversation with Mr. Hein with respect to that? 
A. Oh, yes, because he brought back the fee books, and their had been 
pencil changes in some totals with an X wherever he found a mistake. 

Q. Now, I am handing you, Exhibit 37 is this court file, Henry 
Holland, Mr. Chaifetz, and it concerns a 54.13 item. Incidentally, 
look at that file, Mr. Chaifetz. Is that Mental Health 21486? 
A. Yes, itis. 

Q. Allright. Now, then, explain to us this item of 54.13. I 
mean $54.13, not 5143. A. In 1940 I was appointed by this court to 
be the committee or the guardian of this Henry Holland who was of un- 


sound mind. He received a check every month from the Veterans Ad- 


2178 ministration which was paid to me as his guardian. It was up to 
me under the supervision of this court to pay all necessary bills for his 
support and maintenance and to file an account with the court every year. 

The legal compensation for services of this kind is five percent of 
the moneys that you expend during the course of any year. Every year 
from 1950 until Henry Holland died in July of 1956 I would receive five 
percent of the money that was disbursed in a given year. 

The first time I have ever heard of the $54.13 not being entered in 
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the fee book is when I heard it in this court. I then checked the fee 
book and I saw that it was not entered in 1951, but I also checked every 
other year, and it is entered for every other year. 

MR. SMITHSON: Objection, Your Honor. This is all self-serving. 

THE COURT: Sustained as to the latter part. The only item you 
are asking about is this one item, counsel. 

BY MR. LAUGHLIN: 

Q. I will put this question, and then Mr. Smithson may want to 
object. Were there other checks, Mr. Chaifetz, in connection with the 
estate of Henry Holland? 

THE COURT: Well, he has just testified that there were. This 
item he admits he omitted by inadvertence, is that it? 

2179 THE WITNESS: Yes, Your Honor. 
BY MR. LAUGHLIN: 

* * * * 

Q. Allright. Government 34, will you look at that, Mr. 
Chaifetz, and then I will ask you a question. All right.) Now, what 
does that check reflect, sir? A. This is a check of John Vanne to 
me in the sum of $150. 

Q. Now, was that a fee or was it notafee? A. / It was nota fee. 

Q. Tell us then what it was. 

MR. SMITHSON: If it please the Court, it is not listed as any 
specific item that the Government has brought in. 

THE COURT: I think it was introduced. 

MR. SMITHSON: May I approach the bench? 

(At the bench:) 

MR. SMITHSON: If Iam not mistaken, Government 34 for Identifi- 
cation -- 

THE COURT: It is a check for $150 when John Vanne was on the 
Stand, this lodging house operator, when they gave him a check in the 
Phillips case. 

2180 MR, SMITHSON: I beg your pardon. I retractit.) I had this 
confused with the $100. 
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THE COURT: By the way, you only covered this $20 item, this 
first item. Did you overlook the other three checks? 

MR. AHERN: We are taking representative elements. 

THE COURT: You admit these others were fees? 

MR. AHERN: We don't admit nor deny it. We are taking up cer- 
tain ones. 

* * 
2181 BY MR. LAUGHLIN: 

Q. Now, Mr. Chaifetz, do you understand the last question? You 
said it was not a'fee. Then I asked you then to explain that for us, why 
it was not. A. Mr. Vanne, who is a client of mine, operates five or six 

2182 rooming houses. In 1951 he had evicted one of his roomers by the 


name of Phillips for nonpayment of rent. This roomer went down to the 
District Attorney's Office and made a complaint against Mr. Vanne for 
assaulting him, allegedly assaulting him and evicting him and taking his 
personal property out of the room and putting them down in the basement. 


A hearing was held over the counter in the District Attorney's 
Office to see whether there was any substance to this complaint. 

On the date of that hearing, I was engaged in the Municipal Court 
Civil Division and just ran into the next building at eleven o'clock, I 
think, when this ‘was settled; and after talking to Mr. Phillips, I was able 
to get him to release all claims against Mr. Vanne for $150; and he 
signed a paper at that time that "I hereby release Mr. John Vanne of all 
claims." Mr. Vanne started to write out the check, and Phillips said no 
checks. Mr. Vanne didn't have $150 cash on him, and I laid out the cash 
for the settlement; and I gave it to Mr. Phillips. 

Later on, Mr. Vanne gave me this check to reimburse me for 
the $150 which I laid out. 

Q. All right. Now, did you have other transactions with Vanne and 
other checks? A. Yes. 

Q. All right. How many? A. Well, aczing’* this five year period 

2183 I believe there would be about seven or eight other checks listed. 
Q. And were those entered in the book, sir? A. Yes, they would 


be and are. 
* * 

2186 Q. Mr. Witness, I show you Government 47-A, B,/and C and ask 
you to look at those. Then I will ask you a question. Halve you looked at 
them, sir? A. Yes, I have. 

Q. All right. Now, what do those checks reflect, sir, in amounts ? 
A. These are three checks from Margaret Uberman to me. 
Q. And the amounts? A. One check is for $500, January 13, 1953. 


The other two checks are $100 each, dated February 12 and February 13 
1953. 


? 


Q. Now, as to those two checks totaling $200, did those checks 

represent a fee or fees or did they not? A. They did not. 
2187 Q. All right. What were they? A. Those two checks were given 

to me to pay the expenses in connection with filing three |bankruptcy 
petitions for Mr. Uberman, Mr. Hyman Dicker, which is his father-in- 
law or Mrs. Uberman's father, and for a partnership between Uberman 
and Dicker, trading as the Uberman Novelty Company. These expenses 
totaled $200, and $135 of that was paid just to the clerk of this court for 
filing the three petitions, and you have got the receipt over there on the 
desk; and the remaining $65 were used for other expenses. 

Q. Mr. Witness, as to these two items totaling $200, you say they 
represent costs. Do you have any records or any documentary evidence 
that would substantiate the costs about which you have testified ? 
A. The only slip I have been able to find is the one you have on the trial 
table for $135. 

Q. Do you have it itemized in something? A. May Icome down 
there ? 

* * * * * 

2188 Q. Mr. Chaifetz, I believe the last question was as to whether you 
had any supporting evidence as to your disbursements or expenditures 
in that case? A. Yes. Since the recess, I have found original receipt 
number 73526, issued from the clerk of this court, showing that on Feb- 
ruary 12, 1953, I paid $135 for filing the bankruptcy petitions in the 


Uberman case. 
* * 
BY MR, LAUGHLIN: 
Q. Is there any further evidence of disbursements? A. This 
disbursement was paid in cash and so were others. The notary fee 


alone, there were three petitions filed. Each one is in quadruplicate, 
and each petition has a set of Schedule A, A-1, A-2, A-3, A-4, and so 
on, and then a Schedule B. So the original would have thirteen or four- 


teen places to be notarized, and on four copies that would be about 

fifty-two notary! certificates just for one petition in bankruptcy. Alto- 

gether, it would be about one hundred fifty notarial certificates on all 

the schedules that are required, and at twenty-five cents a piece, that 
2189 would be about, I think, around forty dollars. 

Q. You paid those? A. Yes. 

Q. Any other evidence of expenditures or disbursements? A. I 
also had to buy the forms which are about five dollars a set. 

Q. Allright. Anything else? A. That is three sets; I think that 
makes up the two hundred dollars, sixty-five dollars above the one 
hundred thirty-five dollars that I paid to the clerk. 

* * * * * 

Q. All right. Now, as to that, sir, are there items reflected there 
of $500 and $26.35? What are the items there? A. The exhibit which 
I am holding, Government's 48-A, B, and C consists of a settlement 
sheet and two checks of the District Title Company to my order. One 
check is for $1,908.67. This check was to repay me for almost $1,900 
that I had laid out to prevent the foreclosure on Mr. Deming's house 
until I could straighten out the whole situation. At the time it was 
finally straightened out at the Title Company, I was to get this money 
of mine back. The Title Company gave me back my money plus $26.35 

2190 interest which is included in this check of $1,908.67. I endorsed 
the check and deposited it in my account, and it is identified in the 
checkbook as to what it is. 

The second check to my order, given to me the same date for 
$500, represents the fee which I made for all the work that I had done 
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on the case, which took several months; and I endorsed 
also deposited it in my account; and the entry of that is 


showing Deming fee, $500. 


* * * * 


Q. Did you have a conversation with Mr. Hein as 
A. Yes. 


this check and 
in the checkbook 


* 


to this item, sir? 


Q. All right. Do you know the time or the approximate time? 


A. In 1955 when we were discussing the records at my 


office, Mr. Hein 


pointed out some inconsistencies between the fee book and the checkbook. 
That was the first time that I knew that certain items had not been put in 


the fee book that were in the checkbook, and this is one 
Q. Can you find that for us in the checkbook, Mr. 
2191 


of them. 
Chaifetz? 


A. I think so. I am looking in the wrong year. I have it. 


Q. Let me see it. A. Right here you will see the entry, deposited 
1/29/53, Title Company checks, Deming first trust, $1,908.67, Deming, 


fee, $500, total, $2,408. 


* * * * 


* 


Q. Now, can you tell us what Government 50-A, B, and C 
represents, Mr. Chaifetz? A. Those are copies of settlement sheets 


from the District Title Company with reference to the sale of a house 


owned by Mrs. Israelson, which was in the name of her daughter, Judith 


F. Israelson, and a check from the Title Company to my 


May 14th, 1953, in the sum of $120. 


order dated 


Q. Can you tell us whether this was identified in your fee book? 


2192 A. Mr. Hein pointed out that -- 


* * * * 


*. 


Q. Yes. Was it entered in the fee book, Mr. Defendant? A. I 


learned that it was not. 


Q. All right. Was it deposited? A. Yes. It was 


identified in the checkbook. 


Q. And did you have a conversation with Mr. Hein 


to this item? A. Yes, I did. 


deposited and 


with respect 


Q. All right. And tell us, do you know approximately when that 
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conversation was had? A. In early 1955. This was one of the items 
that he mentioned. 

Q. All right. Tell us what he said to you and you said to him. 

2193 A. He showed me in my checkbook there was this deposit described 
of $120, and he said, ''You don't have that fee in the fee book." 

Q. Now, were there other transactions with Israelson, Miss 
Israelson? A. Yes, there were. 

Q. Over what period of time? A. I would say about ten years. 

Q. And can you tell us about how many, if you don't know exactly? 
A. No. 

Q. Approximately? A. No. 

Q. Were they entered in the book, the other items? A. Yes. 

Q. I show you 45-A, B, C, D, E, and F. Will you look at those, 
sir? 

* * * * * 

2194 A. These exhibits represent four $25 money orders which Albert 
Berry had sent me pursuant to a court order, and the other two exhibits, 
45-E and F are|from his lawyer, Frederick Wilson. One is for $5 and 
one is for $20. All of these exhibits, checks and money orders I had 
cashed and neglected to put into the fee book. 

Q. Were there any transactions in Berry versus Berry, Mr. 
Witness, that were entered in the book? A. Yes. I showed that to 
Mr. Hein, 

Q. All right. Now, when did you do that? A. In 1955. 

Q. Can you point that out to us now in your book? A. Well, it 
wouldn't be in the checkbook. It would be in the fee book. I have a 
notation that shows it was in August 1954, money order, Berry against 
Berry, money order, $25. 

* * * * * 

Q. We will come back to that, sir. Now, do you recall a trans- 
action or some dealings you had with a Raymond Lewis? A. Yes, I do. 

Q. And what was the amount of that? A. Mr. Raymond Lewis 
and his wife had separated, and it had been agreed that the house which 
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I believe was in both names at that time was to be given to the wife. 


2195 In addition, he had agreed to make provision for her support. 


After all these details were arranged, it was agreed that he was to pay 
me $500 for the work I had done in connection with the case. He paid 
me $250 in September, 1953, and that check is deposited and identified 
in the checkbook. Yes, on September 2nd, it was deposited. And the 
second check of $250, which he paid in October, the fee book shows $200 
entered, because I had paid some $50 for recording the |deeds to the 
house. 
Q. Do you have any other records, any other supporting documents 
in connection with these items? A. Yes, I do. 
Q. What do you have? A. I have the original deeds which, after 
recording, were returned to me, and I have two receipts from the office 
of the clerk of the court of Arlington County. One is receipt number 
185178, and the other one is 185179. They are for recording two deeds. 
I had to draw a deed from Raymond D. Lewis and his wife to a straw 
party. The straw party in this case was Harold Jacobstein, and another 
deed back from Harold Jacobstein back to the wife alone in order that 
the house would be in the wife's name alone. One deed cost $28.65, and 
the other deed is $27.65. That made a total of $56.30. 
* * * * * 

2196 Q. Mr. Chaifetz, I hand you Government 59. I will ask you look 
at that, and then I will ask you a question. Now, have you seen that, sir? 
A. Yes. 

Q. Now, can you tell us what that represents? A. This was a 
$400 check which was given to me on December 17th, 1953, by Mr. Lewis 
H. Curd. It is marked on here, "In full settlement of Irvine case." That 
was to pay out the sum of $150 to the lawyer for Mrs. Irvine and a fee 
of $250 in full payment for all services rendered by me up to that time. 

Q. Now, as to this item, Mr. Chaifetz, did you have a conversation 

2197 with Mr. Hein with respect to this? A. Yes. I believe Mr. Hein 
also pointed out this item. 
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Q. Tell us what he said to you and what you saidto him. A. He 
said you received $400 from Mr. Curd and you only paid out $150. What 
happened to the other $250? And I showed him that I had deposited that 
date $200 of this money and had written a check for $150 to Attorney 
Nathan, And I also showed him that the two other checks that Mr. Curd 
had given me, lone for $50 in June of '51 and another one for $300 in July 
of '51 were both reported in the fee book. 

Q. Now, as to the time of that transaction or the transaction of 
*53, December of '53, sir, with Curd, what was your condition of health? 
A, At that time the diabetes was just in the incipient stages, and in 
addition, I was being troubled with headaches and I was under stress 
and strain both from my practice and personal problems. 

Q. Were you under the care of a physician or physicians ? 
A. Oh, yes. 

* * * * * 

2198 Q. What is that you have in your hand, Mr. Witness? A. That is 
a photostatic copy of a check from the Reserve Life Insurance Company 
of Dallas, Texas, entitled the Hospitalization Claim Draft. It is dated 
September 17, 1953. It is for $296.00. It is payable to the order of 
Helen H. Skinner and Abraham Chaifetz, her attorney. It is endorsed 
on the back by Helen H. Skinner and Abraham Chaifetz and deposited 


in my account and identified Skinner against Reserve Life Insurance 


Company. 

Q. Now, do you have any papers or any documentary evidence in 
connection with that matter, Mr. Chaifetz? A. Well, in this case I had 
paid out cash expenses for filing the case and for demanding a jury trial, 
and I believe there was a small investigation expense, and we also had 
to pay something to get a copy of the hospital record. All of that came 
out of my share, and I wrote a check to Mrs. Skinner. This claim had 
been turned down. She couldn't collect anything, and then I was able to 


collect it, and I gave her my check for $148.45. 
* * * * 
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2199 Q. Can you tell us what your fee amounted to, approximately, in 
the settlement and adjustment of that claim, Mr. Chaifetz? 

MR. SMITHSON: The witness testified, Your Honor, that he got 
fifty percent. I think he already said that. 

THE COURT: What he is asking, I assume, less expenses. 

MR. LAUGHLIN: Yes. That is what I mean, Your Honor. 

THE WITNESS: My net fee would have been about $100, just about 
a third. 

* * * * * 

2201 Q. Now, will you tell us what that is, Government 52, Mr. 
Chaifetz? A. This is a check from Marvins Credit, dated December 
23, 1954, to my order, in the sum of $200. It represents a Christmas 
check or bonus which I received that year from Marvins. 

Q. Now, had you received other checks from Marvins? A. I 
have received from Marvins not only other Christmas checks. The 
last two or three years they have discontinued the Christmas checks, 
but in 1951, 2, 3, 4, and 5 there was a Christmas check every year. 


In addition, I have received a check every month from Marvins for my 


retainer for the last seventeen years. 
ak * * * * 

2202 Q. Excluding that one, were the other Christmas|checks and the 
other checks about which you have testified entered in your book? 

A. Yes, they were. 
* * * * * 

2203 Q. All right. How many, then, all told, had you received from 
Marvins since the time you first represented them, Christmas checks 
and other checks, all told? A. Over two hundred. 

Q. Were those others all entered in your fee book? A. Every 
one of them. 

* * * * * 

Q. As it stands here, 54, can you tell us what that represents, 
what that is, sir? A. This is a check from Elliott Alberts. It is dated 
June 22, 1954, and it is made out to me for that amount. I believe I 
mentioned the amount. 


THE COURT: No. 
THE WITNESS: $450. 
* * * x * 

2204 THE WITNESS: Mr. Alberts met me at the Liberty National Bank 
with this check on June 22 of 1954. I was to get $400 for my commission 
in selling a second mortgage that he had, and he brought this check down 
to me. After we had spoken on the phone, it was arranged we would meet 
at the bank. When he came down to the bank, he said he had made out this 
check without thinking for $450. So I could just cash it and give him back 
$50. 

MR. SMITHSON: I object to all this. This is hearsay. The witness 
Alberts was on the stand and denied all this. 

THE COURT: He is testifying to what he did. 

THE WITNESS: I then cashed the check at the window, gave Mr. 
Alberts the $50, and I made out that deposit ticket, which I just handed 


to you, and deposited $400 in the account and then put in my checkbook 


deposit for sale of note, commission for sale of note, $400. 
2205 BY MR. LAUGHLIN: 
Q. Did you list any amount in your fee book? A. Yes. 
Q. What amount? A. $400. 
* * * * ; * 

Q. All right. Did you from time to time have any conversation 
with Mr. Alberts with respect to the item? A. Yes. Every time that 
the agents went to see Mr. Alberts he would telephone me. 

Q. How many times did that happen, sir? A. Altogether about 
four times. 

Q. And what did he say to you? 

MR, SMITHSON: Objection, Your Honor. 

THE COURT: Overruled. 

2206 BY MR. LAUGHLIN: 

Q. You may answer, Mr. Witness. A. Well, he told me, I have 
a notation. One time he called is April 8th, 1957. Mr. McIntyre and Mr. 
Hein had been to see him, and they asked about the note bought from 
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Rosen, which is the Eisenhower note, and three notes which had been 
sold by us and checks paid to me. He asked me how much commission 
he had made on the Rosen note and I told him $25, And he asked me, 
"Do you think they will investigate me?" I said, No, you don't have to 
worry. This is all on my account."" And that is about all. He also called 
me when he had received the subpoena to come to court; And he said 
he would have to look up his records to see about the $25 commission. 

* * bd * * 

2208 Q. Now, Mr. Chaifetz, of course, those checks, one 100, 80, one 
50, one 65 -- I don't mean $165, but I mean one in the amount of $65 -- 
were any of those four checks entered in your fee book? A. They were 
not entered in the fee book in 1955. Three of them were entered in 
January of 1956 when I discovered that they were not entered in '55. 

Q. Now, were any of them deposited in your account in the bank? 
A. One of them. 
Q. Which one? A. On March 29, 1955, a check for $80 was 
2209 deposited and identified in the checkbook. 
* * * * * 
Q. Mr. Chaifetz, these checks A, B, C, and D, for the periods 
January 26 of '55 to October 3rd of '55, then during that|period of time, 

2210 what was your condition of health in the spring of 155, sir? A. I 

had developed a new ailment which was later ascertained to be a spastic 


colon; and on April 1st, which is just two days after the $80 check, I was 


in Doctors Hospital for a week; and I remember that I was suffering with 
that spastic colon for weeks before April 1st, in terrible pain. 

Q. And what effect did your illness have on the conduct of your 
business and the keeping of your records, sir? A. Well, it is hard to 
explain it in words, but when I am very sick, which happens very 
frequently, sometimes there are things you absolutely have to do if you 
can crawl or walk; and I would try to get those things done. But anything 
that I didn't absolutely have to do, I didn't do. And I couldn't think of 
bookkeeping, probably, as I should have, or to every little detail. 
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Q. Now, as to the omission of these checks, did you know or were 
you aware that these items had been omitted when Mr. Hein came to you? 

MR. SMITHSON: To which I object, Your Honor. The checks 
weren't specified. 

THE COURT: He is talking about these Lucas items. 

MR, SMITHSON: All right. I understand. 

THE WITNESS: No, not about these items. These occurred in 

2211 1955, and Mr. Hein was visiting me at that time and discussing 


prior years. Solin 1954, when I filled out my return for '54 and '55, I 
was more meticilous and more careful, and then when I filled out this 


55 return, I tried to make absolutely sure that everything was as it 
should be; and then after that, when Mr. Hein still mentioned something 
about the books not being right, I just went out and got an accountant, and 


I didn't bother keeping these books any more. 
* * * * 


Washington, |D. C. 
November 17, 1959 
* * * 
2215 ADELLE S. JOHNSON 
called as a witness by and on behalf of the defendant and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. AHERN: 
Q. Mrs. Johnson, will you keep your voice up so|/His Honor and 
the members of the jury can hear you? Will you state|your full name? 
A. Adelle Swecker Johnson, 
* * * * 
Q. And do you have an occupation or profession, ma'am? 
A. Iam a registered nurse. 
Q. Mrs. Johnson, do you know Mr. Chaifetz, the defendendant 
2216 here? A. I know Mr. Chaifetz very well, for the past 25 years. 


Both my late husband and I considered him one of our very best friends. 


Q. Now, in connection with your relationship with Mr. Chaifetz, 
A. Yes, 


did you have occasion to have any business dealings with him? 
we did. 
Q. Now, I will direct your attention, Mrs. Johnson, first, can 
you tell us when was the first transaction of any substance that you had 
with Mr. Chaifetz? 


MR. SMITHSON: I believe it should be with relation either to the 


base year or the tax years, Your Honor. Before that would be immaterial. 


MR. AHERN: No, Your Honor, I want to preface this with the year 
1945 because the transactions in '45 have a relationship to the transac- 
tion in '50. 
THE COURT: Very well. 
BY MR. AHERN: 
Q. Will you tell us, ma'am, when was the first transaction of any 
substance you had with Mr. Chaifetz? A. It was in the year 1945. 
Q. Now, will you tell His Honor and the members| of the jury just 
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what that transaction was, the circumstances surrounding it and what 
part, if any, Mr. Chaifetz had in that transaction? A. At that time 

my husband was working as a pharmacist in the Avenue Drug, 1742 
Pennsylvania Avenue, and we had the chance to buy the business but we 
did not have enough capital to make the transaction. And my husband 
went to Mr. Chaifetz and suggested that he become a junior partner, 
quarter interest in the business, at which time he put up $2500. 


Q. Now, let me interrupt you at that point. What was the business? 


A. It was the Avenue Drug Store. 

Q. And where was that located, if you can recall? A. 1742 
Pennsylvania Avenue, Northwest. 

Q. Continue on. A. To enable us to purchase that store at that 
time, we had very little capital, the down payment amounted to around 
$10,000, still leaving us short on being able to buy it at that time; and 
while Mr. Chaifetz did agree to come in as a quarter interest partner in 
the business, we still needed capital to operate, and he loaned us the 
amount of $3500 at that time. 

Q. Allright. Now let me ask you this, ma'am; At that time did 
you then take over this business? A. Yes, we did. 

Q. And--| A. My husband did, I should say. 


2218 Q. Allright. How long, if you can recall, did you operate that 


business. A. Approximately three years, to the year of 1949, it was. 
Q. Now, did you have occasion, after operating this business, to 
engage in any new enterprise? A. Yes, my husband, in the meantime, 
had suffered a coronary thrombosis. He was hospitalized and under 
oxygen therepy. But he had recovered to the point where he was dis- 
satisfied with staying as an invalid and decided that he would again like 
to locate a small business that he could operate with ill-health that he 
had at that time.) We located a small drug store, the Auburn Pharmacy, 
at No. 6 East Glebe Road in Alexandria. It was very rundown as to stock 
and practically bankrupt. 
But we were again very short of capital, had practically nothing left 
in the bank, and it was not a big business -- 
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Q. Now, in connection with that business, did you have occasion 
to contact Mr. Chaifetz with respect to its purchase? |A. Yes, we did. 
Q. Now, will you tell His Honor and the members of the jury, 
first of all, when you contacted him, where, and what were the circum- 
stances of your dealing withhim? A. Well, the time of purchase, the 
2219 month, I think was February. 
Q. Of what year? A. Of 1950. 
Q. All right. A. And, actually, the day I can't give you that we 
had talked with Mr. Chaifetz. 
Q. Did you have occasion to see Mr. Chaifetz? | A. Yes, we did. 
Q. And where did you see him? A. We went out to his home on 
Cedar Street to talk over the possibility of buying this little store. 
Q. When you say we, who do you mean by we? A. My late 
husband and I. 
Q. And will you tell His Honor and the members of the jury what 
was said by you and your husband to Mr. Chaifetz and what was said by 
Mr. Chaifetz to you? A. We discussed the possibility of buying the 
little business and the need for restocking it as to stock and the possibility 
of it becoming a going business and the need for putting|in that extra stock, 
and the lack of cash, of course, which we didn't have at that time, and 
suggested to Mr. Chaifetz, or asked him if he would be/willing to loan us 
again the necessary funds to stock the store of the needed stock and 
prescription items, because it had not been a prescription drug store 
before, which runs into quite a large amount of money. 
Q. How much did you ask Mr. Chaifetz to loan you? A. We 
asked him if he would loan us, at that time, around $3,000 or $3500, 
which would give us a skeleton stock to start, to open up, to reopen the 


prescription department, and the necessary stock for the front of the 


store. 
Q. And do you recall, as a result of your discussion, was any 
amount fixed that Mr. Chaifetz would loan you? A. $3500. 
Q. And then did Mr. Chaifetz give you the funds at that time? 
A. Yes, he did. 
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Q. Now, will you tell His Honor and the members of the jury ex- 
actly what was done, what you saw and what you observed? A. Well, 
he went to a bookcase arrangement, bookcase desk, took out some books, 
pulled out a drawer, black, very similar to a safe drawer, no one would 
have known there was a Safe there -- 

* * 

THE WITNESS: He opened -- 

2221 THE COURT: Will you please wait until I have concluded my state- 

ment? 

THE WITNESS: Yes, sir. 

THE COURT: Do not state any conclusions. Just what you saw, 
was the question counsel asked you. 

THE WITNESS: Yes, Your Honor. 

He took the black box and set it down on the desk and handed my 
husband money in his hand. 

BY MR. AHERN: 

Q. Now, was there any note signed in connection with this loan, 
Mrs. Johnson? | A. Not in this case. My husband gave him a receipt 
of some kind, which I didn't notice what he was putting down. 

Q. Do you know whether the receipt had any provision in it with 
respect to interest of any kind? 

* * * * 

Q. Did you see the document that your husband signed? A. Yes, 
I saw him sign it. 

Q. Well, let me ask you this, ma'am: Did you have an opportunity 
at that time or later to examine the document to see what it said? 
A. Only did I glance at it and see that it was a receipt for the money 

2222 received. 

Q. Now, what did you observe about this box? A. It was filled 
with bills, fastened together, as banks do bills, and filled. 

Q. Now, could you tell me what arrangements were made with 


respect to the repayment of this loan? A. They were not any definite 
time limit payments on it. Mr. Chaifetz would come out to the drug 
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store; when he would be in the store my husband would give him certain 
sums of money, sometimes $50, sometimes $100 on that amount. 

Q. Now, was any record made of those payments,; ma'am? 

A. Only as a little notebook type that we had there that he would notate, 
make a note of how much he had given him back on this loan. 

Q. Have you been able to locate that record? A. No, I have not. 

Q. Can you tell us, to the best of your knowledge,| ma'am, when 
this loan was repaid? A. It was about the year '53. |It took about 
that length of time to repay it. I cannot give you the exact date. 

Q. Let me ask you this: With respect to this loan, do you have 
any independent recollection as to whether there was any interest in con- 
nection with the loan? A. No, there was not any interest. It was a 
loan from a friend only and not through a bank or business. 

Q. Now, ma'am, I will direct your attention to on or about April 
28th of this year. By the way, is your husband alive? |A. He passed 
away in May, the 15th. 

Q. May 15th of what year? A. This year, 1959. 

Q. I will direct your attention to some month prior to the death of 
your husband. Did you and your husband have occasion {to be in this 
Courthouse? A. Yes, we came to -- that date I can't give you exactly 
-- over here to bring some medicine to Mr. Chaifetz. Hehad called us 
the night before and said he did not have any on hand. I think at that 
time he was -- there was some -- I just don't know what he was here for. 
But we came with medicines for him. 

Q. Do you recall that there was some motion pending or some 
court proceeding in connection with Mr. Chaifetz' case?) A. That is 
right. 

Q. AndI will ask you, ma'am, if you and your husband on this oc- 
casion had occasion to meet Mr. McIntyre? A. Yes, at that time we 
met Mr. McIntyre in'an anteroom of the courtroom. 


Q. Well, let me ask you this: Was it a witness room? 
MR. SMITHSON: If the witness can answer. I don't think she ought 
to be led. 


MR. AHERN: All right. 
BY MR. AHERN: 

Q. Can you tell me, ma'am, who introduced you to Mr. McIntyre, 
if anyone did introduce you? A. I am of the opinion that my husband 
knew Mr. McIntyre, or Mr. Chaifetz may have -- 

MR. SMITHSON: I object to the conclusion. | 

THE COURT: The answer may be stricken. The question was: 
Who introduced you to Mr. McIntyre? 

THE WITNESS: I do not remember that. 

THE COURT: All right. 

* * 

BY MR. AHERN: 

Q. Do you have an independent recollection of what was said, if 
anything was said, by Mr. McIntyre to your husband and your husband to 
Mr. McIntyre in your presence? A. My husband and Mr. McIntyre 
conversed practically the whole time that we were sitting in the anteroom, 
and he told Mr. McIntyre that he had known Mr. Chaifetz for 25 years, 
about, that we knew him to be honest, strictly honest and above-board. 

I think his words were, "You are barking up the wrong tree." 
2225 Is that right? (To Mr. McIntyre.) 

Q. And what response, if any, did Mr. McIntyre make, if you 
can recall? A. I cannot recall definitely what he may have said. The 
conversation was friendly. 

Q. Was there any conversation with respect:to your loan? 

A. Yes, he told Mr. McIntyre about the loan when we had bought the 
Auburn Pharmacy and that he should have -- that he should have contacted 
him regarding this money transaction. 

Q. Now, in connection with that, ma'am, were you, yourself, ever 
interviewed by Mr. McIntyre or Mr. Hein, who is also seated at the table? 
A. I do not think so. Ido not recall, except the one meeting with Mr. 
McIntyre. 


* 


2227 
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CROSS-EXAMINATION 
BY MR. SMITHSON: 


Q. Mrs. Johnson, as you related, you and your husband and the 


defendant have been the best of friends for a number of 
right? A. That is right, sir. 


years, isn't that 


Q. You want to do everything you can to help him, don't you? 


A. Yes, Ido. 

Q. And this loan that Mr. Chaifetz made to your 
to get the drug store on Pennsylvania Avenue, that was 
wasn't it? A. That's right, sir. 


husband for you 
repaid in 1949, 


Q. And you were able to find those records of that loan, that it 
was repaid in 1949? A. PossiblyI could. I have not -- 
Q. I didn't ask you that. I said, were you able to find them? 


A. No, sir. 
Q. Did you look for them? A. No, sir. 


Q. Now, madam, there was a later loan that you say was made by 


Mr. Chaifetz. And you don't know when that loan was 
A. February of 1950. 


* * * 


made, do you? 


* 


Q. Now, you say it was made in February of 1950 for $3,000 or 


$3500? Which is your best estimate? A. That was 
was $3,000. 


$3500. The other 


Q. Allright. Now, Mrs. Johnson, if Mr. Chaifetz had related it 
was for $3,000, you would accept that figure? A. Yes, I would, be- 


cause -- 

Q. Isee. And, of course, these repayments of 
made by cash or check? A. Cash, sir 

Q. Only cash? A. As far as I know -- 

Q. I put it to you -- 


these loans were 


MR. AHERN: Wait a minute. I think the witness should be al- 


lowed to answer. 
THE COURT: Have you completed your answer? 
(The Witness nodded. ) 
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BY MR. SMITHSON: 
Q. Had you completed it, Mrs. Johnson? A. Yes, sir. 
2228 Q. Now, Mrs. Johnson, is it not a fact that the loans were made 
by Mr. Chaifetz to your husband by check and that your husband repaid 
those loans by check in the following manner: Is it not a fact that there 


was no loan in 1951 and, accordingly, no payment; but beginning in 1952, 


in January of 1952, a loan of $300; in April a loan of $200; or a total of 
$500 for the year 1952, which your husband repaid -- 

THE COURT: You said '42. 

MR. SMITHSON: '52. I beg your pardon. 

BY MR. SMITHSON: 

Q. --'52,’Mrs. Johnson, which your husband repaid the first 
item of $200 in February of 1952 and in May of 1952 a $200 check, total- 
ing $400? Isn't that what happened in 1952? A. Iam sorry, sir, but 
I cannot recollect the different transactions you mentioned. 

Q. Isee. But you do recollect, do you not, your memory being 
refreshed, that these were check items that were loaned by Mr. Chaifetz 
and repaid by your husband? A. It could be so, sir, but I would not 
Say. 

Q. Allright. Now, that would take care of, madam, for 1952 of 
a $500 loan. But for 1953 there were loans made to your husband by 
Mr. Chaifetz totaling $1800, with repayment by Mr. Chaifetz -- to Mr. 
Chaifetz in the sum of $1500 by check, isn't that correct? A. That 

2229 could be so, sir, but I do not recollect. 

Q. And that there was, in 1954, madam, a loan of $1,000 by Mr. 
Chaifetz to your husband in check and a repayment in 1954 by check of 
your husband in check and a repayment in 1954 by check of your husband 
in the total sum of $1300, $1050 being in the Liberty National Bank and 
another item of $250 which Mr. Chaifetz put into the North Shore Bank 
in Florida, isn't that true? A. I could not say, sir. 

Q. But you wouldn't deny it, would you, madam? 

MR. AHERN: Well, if she can't say, Your Honor, she can't deny it. 

MR. SMITHSON: I think that this is cross-examination. 
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THE COURT: She apparently is unable to Say one way or the other. 

MR. SMITHSON: Ali right. 

BY MR. SMITHSON: 

Q. Now, madam, in 1955 was there not a loan by Mr. Chaifetz to 
your husband in the sum of $200, by check, anda repayment in the sum 
of $200 by your husband to Mr. Chaifetz of that amount? A, Again, 
sir, I cannot answer. My husband signed the check. 

Q. AndifI told you, madam -- 

MR. AHERN: I object to the form of the question. 

* * * 

BY MR. SMITHSON: 

Q. Those items, madam, totaled some $3300, and the repayments 
totaled some $3200 to your husband. You did make those -- receive those 
loans in the year 1952 and repay them during the period 1955, isn't that 
correct? A. That could be, sir. The transactions that you mention 
were between my husband and Mr. Chaifetz. 

Q. Yes, madam. 

MR. SMITHSON: That is all. 

REDIRECT EXAMINATION 
BY MR. AHERN: 

Q. Now, Mrs. Johnson, you were asked by Mr. Smithson as to 
whether you were a good friend of Mr. Chaifetz and you stated you were. 
You wouldn't come here and tell a falsehood because you were a friend, 
would you? A. I certainly would not. 

* * * 

2231 ABRAHAM CHAIFETZ 
the defendant herein, resumed the witness stand in his own behalf and, 


having been previously duly sworn, was examined and testified further 


as follows: 
DIRECT EXAMINATION (Continued) 
BY MR. LAUGHLIN: 

Q. Mr. Chaifetz, I show you Government Exhibits 27-A, B, C, 
DandE._I will ask you to look at those exhibits, sir, and then I will ask 
you a question. 
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(Brief pause.) 

A. Yes, sir. 

Q. Allright. Would you explain those transactions to His Honor 
and the members of the jury, the transactions -- for instance, those 
transactions relate to what company and what individual? A. The 
transactions relate to the Crescent Cafe, in which Mr. Norman Bomze 
was the manager. 

Q. Now explain -- and they relate, do they not, to a purported 
payment of $300? A. The $300 is one of many payments that were 
made to me during 1955. 

2232 Q. Then this next question: Was the $300 a fee or was it not a fee? 
A. The $300 was definitely not a fee. 

Q. All right. Now will you explain the transactions to us, sir? 

A. 27-B, Government's Exhibit 27-B is a work sheet which shows every 
check that I received from the Crescent Cafe, Incorporated through Mr. 
Norman Bomze. When Mr. Bomze's group bought the Crescent Cafe, 
the corporation owed $60,000 worth of bills. I was retained on a weekly 
retainer of $75 a week beginning some time in February of 1955. That 
retainer continued until they were finally compelled to sell the business, 
which was consummated on July 6, 1955, and they sold it for much less 
than what they had paid because the creditors had been pressing. 

I had received all these $75 payments which were entered in the 
book, and then there were several checks given to me for different ex- 
penses that I incurred. One was the cost of forming the corporation. 
That is organization expense. Another one, a $50 check, during that 
period between February and July 6th was to settle a case with the 


Sullivan Business Systems. There was another $25 check given to me, 


which I believe I later wrote one of my checks to the attorney for Austin 
Nichols, a liquor wholesaler. 
Then there was another $15 given to me as court costs -- 
2233 * * * * 
THE WITNESS: This $300 check was given to me to pay or settle 
some claim of one of the liquor bills. I do not recall which one. I 
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deposited this check in my account and used cash from my pocket, as I 
have done on many occasions, to settle the bill with the creditor. 

BY MR. LAUGHLIN: 

Q. Mr. Witness, you can answer this yes, or no| As to this 
$300 item, have you had access to certain records of the Crescent Cafe? 
You can answer it yes, or no. A. Yes. 
Q. Are you able -- do you have any of the Crescent records there? 
A. Yes. 
Q. Before you? A. You have put them on this desk here, which 
2234 are in evidence. 
Q. Allright. Now, is there some entry in the Crescent records 
reflecting this $300? A. Yes, there is. 
Q. Will you show it tome, sir? A. This is the journal from 


the Crescent Cafe, which Mr. Bomze left in Court, Government's Ex- 
hibit 27-A, and under June 15th you will see an entry to| Abe Chaifetz, 
$300. And it is extended across beyond where the legal fees would be 


entered, into another column, which doesn't have a caption. 

Q. Allright. Now, Mr. Chaifetz, are there other entries in the 
Crescent record or the journal, the document you have there, reflecting 
legal fees to you? A. Yes. Onthe same page I see two others, one 
on June 2nd to Abraham Chaifetz, $75, and that is under legal fees, in 
that column; and another one on June 8th, Abe Chaifetz, $75, and that is 
in the legal fees column. 

Q. Then, is it your testimony -- A. There are some on other 
pages, if you want me to go into that. 

* * * * 

Q. Mr. Witness, I show you Government 56. I will ask you to 
look at that. After you do that I will ask you a question. 

(Brief pause.) 

A. Yes, I have looked at it. 

Q. Now, as to this transaction, I believe, doesit not depict a 
transaction in the amount of $300? A. Yes, it's a check from Walter 

2236 C. Clarke to my order in the sum of $300. 
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Q. Now, will you tell us the circumstances under which that was 
written? A, I had represented Mr. Clarke in connection with some 
rooming house, one of the rooming houses that he owned, and after that 
was completed we agreed on a fee of $300. He wrote this check, which | 
is dated December 22, 1955, but he asked me to hold it as he did not 
have money in the bank to cover it. He said, "Hold this for about ten 
days." And I said I would. 

Just before New Years I cashed this check in the bank and went up 
to New York to be with my children for New Years. And it was pointed 
out to me that this was not in the fee book for 1955. I found that it was 
entered in January of 1956. 

Q. Was it, in fact, reported in'56, sir? A. Yes. At that 
time Mr. Silbert was then -- just got started -- 

* * * * 

2237 Q. I showjyou now Government's 53-A, B and C and ask you if 
you will look at those, and after you do that, then I will ask you a question. 
(Brief pause.) 

A. Yes. 

Q. Are those checks, sir -- will you give us'the amounts of those 
checks and the dates? A. These are three checks from Audrey M. 


Moore to my order in the month of December 1955. One is December 
2, 1955 for $50, ithe second one is December 12, 1955 for $50, and the 
third one is December 16, 1955 for $100, making a total of $200. 

Q. Now, will you tell us the purpose for which those checks were 


turned over to you? A. These checks were part payment of some ex- 
penses that I incurred in connection with a case which I was handling for 
Mrs. Moore and her husband. A previous lawyer had obtained a judg- 
ment in this Court on behalf of Mr. Moore, Leonard J. Moore, against 
the Capital Transit Company, in the sum of $36,000 for injuries which 
he received, and\after that lawyer obtained that judgment the J udge in 
that case set aside the judgment. 

That lawyer took an appeal to the U. S. Court of Appeals for the - 
District of Columbia, and the judgment was affirmed, which meant they 

2238 would receive nothing. 5; 
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They still had a right to try to appeal to the Supreme Court by 
filing a petition for review, which is known as a petition for a writ of 
certiorari. 

Mrs. Moore at that time was the bookkeeper in the Occidental 
Restaurant, which I represented at that time, on Pennsylvania Avenue, 
between 14th and 15th. She discussed this case with me, asking me what 
she could do, and I explained to her that she had a right within 90 days 


after the affirmance of the judgment to file such a ae 


The 90 days were almost up and she asked me would I be willing to 
do it, and I agreed to doit. We discussed the basis on which I would do 
it. Itold her that these things were pretty expensive just from the 
standpoint of court costs and expenses, that the filing fee for filing the 
petition alone was $100 that you had to pay to the Clerk of the Supreme 
Court. 

I also told her that the Supreme Court doesn't read anything that is 
typewritten, they want it all printed, and you had to have a printed book- 
let and that cost money. 

So, I assured her that all she would have to lay out was $200 and I 
would take a long-shot chance on trying to set aside the verdict and would 
advance any sums over and above $200 out of my own pocket. 

She agreed to that, and that is whatI did. I had some extensive 
research done, for which I paid some younger lawyers. | I also had ex- 

2239 tensive typing done and I paid different girls different amounts, 
$10 here and $10 there. And I have found checks in my check book to 
Byron S, Adams, the printer, one was for $147 and some cents and the 
other was $6 and change to print an extra slip opinion that had to be 
inserted in there. 

I had to go to the U. S. Court of Appeals, which ision the fifth 
floor of this building, and I gave them a check for $33 and some cents. 
And I believe just my checks alone added up to $300 and I had over $100 
of other cash expenses: $400. 

I, therefore, did not enter this in the fee book because it's not a 
fee. It was just part payment of some of the expenses. 


588 

@. Are you able to tell us approximately, Mr. Witness, the 
amount of money ‘that you expended in connection with your application 
to the Supreme Court for -- 

THE COURT: Counsel, he has just done that. He estimated it to 
be $400. 

THE WITNESS: A little over $400. 

* * 

BY MR. LAUGHLIN: 

Q. Will you respond then -- will you tell us then -- You heard 

the questions put to Mrs. Johnson by Mr. Ahern? A. Yes. 

Q. The questions on cross-examination by Mr. Smithson. 

Within that period of time, within that framework, will you explain 
to His Honor and the members of the jury your version of those transac- 
tions? A. The first large transaction took place in 1945, when Doc 
Johnson -- that is what we calledhim, Doc Johnson -- was employed as 
a pharmacist at the Avenue Drug Store, which was located at 1742 
Pennsylvania Avenue, Northwest. 

* * * * 

A. That transaction, breifly, resulted in an advance by me of 
$6,000 in connection with the drug store. And I withdrew as a partner 

2242 in March of 1946, at which time I got $1500 cash and a mortgage -- 
chattel mortgage at that time -- 

* * * 

Thereafter|I was repaid on that in 1949, the balance. There was 
a small balance when the store was sold. Thenwhen Doc came out of 
the hospital, a few months later, he found this other store on Glebe Road 
and he and Mrs. Johnson came to my home to ask for a loan of $3, 000, 
which I agreed to lend them. 

The first year that the store was in operation I got nothing back on 
that loan. Infact, money was pretty tight with Doc at that time and 
every so often, during the month, he would get strapped for funds, so 
we had a custom, in addition to this $3,000 loan, of exchanging checks; 
some night I would come into the store and he would ask me to give him 
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one of my checks, and at the same time give me one of his checks, and 
he said, "By the time these checks clear, I will cover that." 

That was no additional advance. 
In the meanwhile, for the few days it took for the checks to go 
through, he had the use of that money. 
And this was done over a period of years, even after the $3,000 
loan was repaid and even after 1955, up until the time he finally sold that 
2243 store on December 31, 1958. 
BY MR. LAUGHLIN: 
Q. Now, the questions that were put to Mrs. Johnson by Mr. 
Smithson related to some transactions. Can you tell us| whether those 
transactions referred to by Mr. Smithson, were those transactions in 
checks and repayment in checks? A. Yes, those were an exchange 
of checks. He would give me his check in exchange for|my check. I 
would hold up putting his check into the bank for a few days so that he 
had the use of my money, and then I would put his check/into the bank 
and that would cancel out that particular transaction. 
Q. Now, the repayment of the first loan, the $3,000 in cash, was 
that repaid in check or cash? A. That was repaid in cash. 
Q. Over what period of time, sir? A. Over a period of three 
years, beginning about the middle of 1951 and going into '53 and the end 
of '53, 


* * * * 


Q. Do you have it before you? Its' 45. Our netiworth. A. Yes. 
* * * 

MR. LAUGHLIN: In other words, I think theGovernment contends 
that the agents made a statement or did not make a statement as to this -- 
explain that (to Mr. Ahern). 

MR. AHERN: Well, the only question you are going to ask is, you 


are going to say: Isn't it a fact, or, when you were at this conference 


in April of '57, did you make any statement as to cash on hand? 
He will say that he told them that he had $20,000 cash on hand. 
Now, the question Mr. Laughlin raises is, if he propounds that one 
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question, does that open up everything else that was said at the confer - 
ence? 

My view is that it does not because the rule on opening the door 
has been -- there is a case of United States vs. Corrigan, in which the 
whole opinion, practically, is devoted to the doctrine of opening the door, 
and the opinion points out just because you go into one segment of a par- 
ticular document it doesn't -- in a sense, the door is not open to matter 
which doesn't relate to that which you are going into. 

MR. SMITHSON: Except for the question of credibility, counsel. 


* * * * 


2248 MR. LAUGHLIN: Then, Your Honor -- we will stay away from 


* 


BY MR. LAUGHLIN: 

Q. Mr. Chaifetz, taking Exhibit 45, your net worth, the last page, 
Accident, Damage or Losses, $75 at the end of '52, $175 at the end of 
"53, $140.62 at the end of '54; will you explain thattous#? A, The 
$75 was the check that I received for loss of a denture that I had, a little 
bridge, and it was uncomfortable, I used to put it in my pocket and then 
one day it was gone. So, the insurance company paid me-$75 for that. 
It had cost more than that. It was a deductible policy. 

The $175 was a personal injury claim when I was grazed by a car 
in a parking garage in the year of '53. 

And in '54 the $140.62 was property damage to my car, which was 
parked outside on Third Street, near the Courthouse, and it was struck 


by a car and the insurance company of that man later paid the $140. 
2253 Q. Now, did you, Mr. Defendant, having in mind the items about 
which you have testified that were not in your fee book, did you know 


before the agents came to you, that the items about which you have 
testified were not, in fact, in your fee book? A. No. As far asI 
knew, everything was reported in the fee book. 

Q. Then; did you ever, sir, knowingly and with fraudulent intent 
and with evil motive willfully file a false and fraudulent income tax 


return? A. No, I did not. 
* * * 
2255 CROSS-EXAMINATION 
BY MR. SMITHSON: 

* * * * 

2257 Q. And this was in 19 -- let's see -- 1926 you were making $25 
a week, sir, aS a clerk in a lawyer's office? A. That's right. 
2258 Q. Allright. You held that job, sir, for a year, you testified, 

is that correct? A. A year or a little over a year. 

Q. Which would give you a salary of $1300 a year, isn't that 
correct? A. Whatever you compute it. 

Q. And, sir, that you then began a job as a driver for a dairy 
truck at the age of 17? A. In the Hamilton Milk Company. 

Q. Yes, sir. And you made as much as 60 to 75 dollars a week, 
was your testimony, isn't that correct? A. Sometimes more. I 
worked 20 hours a day some days, 7 days a week. 

Q. Didn't you tell us, sir, and didn't you limit it to 60 to 75 dollars 
a week? A. That would be the average. 

Q. Allright, sir. At $75 a week, that would give you $3900 a 
year, isn't that true? A. If you say so, I presume it is. 

Q. Allright, sir. And then, I believe, at the age of 18, which 
would be that year later, you had your accident, is that correct? 

A. That's when'l hurt my leg with a milk can. 

Q. So, for the period of time that you were employed, sir, from 
the age of 10 until you were 18, the total that you earned, sir, was 

2359 $10,608, isn't that true? A. I have never totaled it. 

Q. Would you accept that as a correct figure, sir? A. If you 
have computed it along those lines arithmetically, I presume it's ap- 
proximately correct, 

Q. And you told us, sir, did you not, that at the time you received 


your $1500 for your compensation, with what you had saved, it gave you 
a nest egg or a total of $5,000, isn't that what you told us? A. Ap- 
proximately correct, yes. 
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Q. So, for the $3500 which represented your savings, that was 
roughly one-third of the total amount of money that you had been able to 
earn during those years from 10 to 18, is that right? A. I never 
looked at it like that, as to what percentage it was. 

Q. You were living at home at that time, were you not, Mr. 
Chaifetz? A. Yes. 

Q. You had no cost of food, did you? A. Just carfare and lunches. 


Q. And you were able to save roughly one-third of what you earned? 


A. Well, I didn't fix any percentage. 
Q. Allright, sir. Now, tell me, that was in 1928 when you 
2260 received this accident and received the compensation, is that right? 
A. Yes. 

Q. And you were out for a little while, isn't thattrue? A. A 
couple of months. 

Q. There came a time, sir, in 1930 you came down here to work 
in the District, isn't that right? A. Yes. 

Q. Your first job was with the Census Bureau, wasn't it? 

A. That's correct. 

Q. Tell me, sir, at that particular time, when you came down 
here to work for'the Census, your income was approximately what, $960 
or a thousand a year? A. No, it was $1440. 

* * * * 

Q. Tell, me, Mr. Chaifetz, you first came here with the Census 
in May of 1930, isn't that right? A. May 15, 1930. 

2261 Q. May 16th, sir, at a salary of $3.95 a day, right? A. It was 
$1440 per annum. 

Q. $1440 a year, sir, is that right? A. Yes. 

Q. And didn't you, them sir, get a raise in December of 1930 to 
$1500 a year? | A. Well, I don't recall just the exact raises. The 
time I first came to Washington, D. C., stands out in my mind. 

Q. And did you, sir, then, in October, October 31, I believe, 
terminate your service with Census, at that salary of $1500 a year? 

A. It was around the end of 1931. 
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Q. And you worked again, sir, with the Government, with 
Agriculture, in March of '32, at $1500, didn't you? A. For ashort 
time, yes. 
Q. You worked for approximately 15 days for them, is that correct? 
A. Yes, it was a temporary job. 
Q. And then you went with Veterans, sir, in July of '34, $1440, 
until September, is that right? A. Yes. 
Q. And, sir, you had a job, I believe, with Veterans following 
September, you began again in January of '35 until May of '36 at $1440, 
isn't that true? A. Yes, and I was practicing law at the same time. 
2262 Q. Yes, sir. And in August of '37, when you terminated your 
service, you were practicing at that time, isn't that right? A. Yes. 
Q. And you were earning at that time $1440 a year, is that 
correct? A. Plus over $2,000 from my law practice. 
Q. Tell me, sir, when was the first year that you filed an income 
tax return? A. Back in the thirties. 
Q. Tell me, sir, did you file any estimated income tax return? 
A. Some years I did and some years I didn't. 
Q. You filed one, sir, in 1945 and one in 1946, didn't you? 
A. I don't recall. 


Q. You say in the thirties you filed an income tax return? 
A. Yes. 

Q. I believe you told us, sir, that from the period of 1928, that 
particular date when you got your $1500, which, totalled with your $3500 
you had managed to save, totaled $5,000, and from that period until 
1937 you saved $45, 000? A. Approximately, yes. 


2263 Q. Now, of course, sir, you were working during the latter part 
of that period at $1440 a year as acclerk, isn't that true? A. Plus 
what I made in the law business and different deals that I had. 

Q. Yes, sir. Tell me, sir, from the period of 1928 to 1950, '28 
to '50, did you inherit any money? A. No. 
Q. Anyone give you any money? A. Inever got anything from 
anybody. 
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Q. Allright, sir, So, for those 9 years, from '28 to '37, is it 
your testimony that you made $5,000 a year, sir? A. Yes. 

Q. So the greater part of that, Mr. Chaifetz, is your testimony, 
would have been earned while you were sundowning your practice from 
'34 on, is that true? 

MR. LAUGHLIN: Of course, Your Honor, that should go out, sun- 
downing. 

MR. SMITHSON: I think it is permissive. 

THE COURT: I think that word should be eliminated. 

BY MR. SMITHSON: 

Q. Tell me, sir, you were working during the period you were 
with Veterans and the Census, full time, giving an eight-hour day, is 
that correct, sir? A. In addition I was not only practicing law but at 

2264 one time I even conducted a law review course. 

Q. Yes, Mr. Chaifetz -- A. Three jobs at the same time. 

Q. You did that, sir, after your regular hours, is that right? 
A. Yes. 

Q. But you say, sir, I believe, that you started your full practice 
in'37. You abandoned the Government job of $1440 in 1937, August, is 
that right? A.! Yes. I tried to hang on to that security just to make 
sure that when I left, that I was assured of making a fairly good living 
in the law practice alone. 

Q. And, of course, sir, you had averaged $5,000 a year for those 
particular years, had you not? A. Approximately. 


Q. Mr. Chaifetz, you are well acquainted with tax practice and 


were during these tax years of 1951, isn't that true? A. Youare 
wrong about that. What I have learned about tax practice I learned from 
1956 until now, and I have had plenty of opportunity to learn. 

Q. I won't argue that with you, Mr. Chaifetz. But, didn't you 
know and weren't you well acquainted with the tax practice, say, for the 
year 1949? A. Oh, no. 

2265 * * * * 
Q. Ishow you, Mr. Chaifetz, Government Exhibits 83 and 84 for 
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identification, 83 being or purporting to be a 1949 income tax return of 
you and Rose Chaifetz. Can you identify it, sir, as your signature on 
it? A. Yes. 

Q. That is your tax return, your federal income tax return for 
that year? A. Yes. 
Q. And that you did file that return, is that correct? A. Yes. 
Q. And these necessarily are the same dependents or children 
that you have previously heard testimony about? A. That's correct. 
Q. You prepared this return, sir, or did you have it prepared? 
A. I prepared it. 
Q. You prepared it, sir? A. Yes. 
2266 Q. Did you likewise prepare, sir, this particular |schedule or 
statement of deductible business expenses? A. I made a list of all 
my expenses on a letterhead. 


Q. Allright, sir. And directing your attention, sir, if you will 


excuse me just a moment, to your previous testimony of|unfamiliarity 
with tax matters, I direct your attention to this item of "Tax courses" 
and the expense of it for $120. You put that in your tax return, didn't 
you? A. That is not a course thatI attended. That is a book called a 
Tax Course that you buy from Prentice-Hall. 

Q. And that is written in there, sir, as tax courses, isn't that 
correct? A. That's what it is called, yes. 

Q. And directing your attention to the 1950 tax return, sir, is 
there not likewise a deduction taken in here for tax books to the total 
figure of, including other deductions, of $200? A. That is the tax 
books that you buy at the end of the year for a dollar in the drug store 
that tells you how to fill out your income tax. 

Q. Well, it's listed -- A, Every year I bought one. 

Q. It's listed, sir, is it not, as tax books? A. (Yes, itis. 

Q. Allright, sir. And tell me, sir, you recall, do you not, the 
time when the Internal Revenue agent and the special agent came up to 
see you, you had a nice large tax book on your desk or on your bookcase? 
Do you remember that? A. That's not true. 
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MR. SMITHSON: Your Honor, at this time the Government offers 
"49 and'50. 

MR. LAUGHLIN: Is it for the purpose indicated, Your Honor? 

I mean -- 

MR. SMITHSON: At the present time. I intend to make other use 
of it, counsel. 

MR.LAUGHLIN: Of course, since it has been testified to, we 
don't see the relevancy of offering it. It's been testified to, Your Honor, 
that he said a certain thing that is contained therein. 

THE COURT: Received. 


(Government's Exhibits Nos. 83 and 84, heretofore marked 
for identification, were received in evidence.) 


BY MR. SMITHSON: 
Q. Now, 1954 you received a telephone call from Mr. Hein that 
he was coming in to see you, isn't that correct? A. That is absolutely 
false. 
Q. Well, in any event, Mr. Hein, so you state, sir, came into 


your office in 1954, is that right? A. He came in unannounced and 


without any appointment. 

2268 Q. And he told you, sir, he was going to do an audit on your '51 
return, is that right? A. Well, that isn't the way he came out and 
said it. I asked him what I could do for ym. A total stranger had 
walked into the office. 

Q. Didn't he tell you at that time -- 

MR. LAUGHLIN: He hasn't finished his answer. 

MR. SMITHSON: I think it is repetitous, not responsive to the 
question. s 

THE COURT: He can finish his answer. 

MR. SMITHSON: All right. 

MR. LAUGHLIN: Have you finished? 

THE WITNESS: A total stranger walked into the office. I asked 
him who he was and he told me, ‘and then I asked him what I could do 
for him, and that's how it came about. 
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BY MR. SMITHSON: 

Q. At that time, sir, he told you that he was there to do an audit 
of your '51 return, isn't that right? A. He said he was going to do a 
routine audit of my 1951 tax return and wanted certain records. 

Q. Tell me, Mr. Chaifetz, this man that you went down to see at 
the Internal Revenue, the superior of Mr. Hein, you never knew his name 
before, did you? A. Mr. Hein had told me who his Superior was, and 
that's who I went to see. 

2269 Q. You do recall, sir, that on a previous occasion you were unable 
to ever recall seeing that man by that name or recalling the name, isn't 
that true? A. No, that is not true. 

* * * * 

2273 Q. And don't you recall, sir, testifying that you could never have 
executed that because it wasn't given to you by Agent Hein? A. I said 
that it could not have been signed by me on that date because I had seen 
Agent Hein and Mcintyre during the week of September 1956 and never 
saw them again until April 10th of 1957. Therefore, I could not have 
signed anything for them in November. 

* * * * 

Q. Tell me, Mr. Chaifetz, when Mr. McIntyre walked in that of- 
fice on September 19th, I think you said the date was, with Mr. Hein, 
in 1956, you knew him as a special agent, didn't you? A. He was 
introduced to me as a revenue agent, but I knew he was a Special agent 

Q. Yes, but didn't you tell us on direct, sir, that you though he 
was a revenue agent because Mr. Hein had introduced him as a revenue 


agent and you thought he was just another revenue agent? | :A. I said 
Mr. Hein said, "This is another revenue agent, Mr. McIntyre, and he 
wants to verify the records you showed me." 
Q. Didn't you tell us, sir, that you assumed he was another 
revenue agent because of that introduction? A. I don't know whether 


I used the words "assumed." 
Q. Now, sir, directing your attention to your testimony on Nov- 


ember 12th, beginning on page 2056 -- 
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MR, AHERN: November what? 
MR. SMITHSON: 12th, sir. 

BY MR. SMITHSON: 

Q. Were you not asked these questions and did you not make these 
answers, sir, and I will read it to you in toto, if you will bear with me: 

‘When did you first see Mr. McIntyre? 

"T know that Mr. McIntyre was in my office almost every day -- 

"T asked you the first time -- 

" --for a week. In September of 1956, that's the first 

September of 1956. 

“Did you know who he was before that time? 

"I had never seen him before. 

"Did you have any knowledge or any information that he was 
coming to you? 

"I believe Mr. Cohen had informed me that Hein and another 
revenue agent was going to come -- were going to come up to see 
me. 

“Then, when you first saw Mr. McIntyre, was it in your of- 
fice, sir? 

"Yes. 

"Can you tell us, then, was he with anyone? 

"With Mr. Hein. 

"Of Course, Mr. Hein was known to you? 

"Oh, yes. 

“Then what happened when Mr. Hein and Mr. McIntyre 
came into;your office? Tell us what happened, what was said, 


what was done by either of the gentlemen or by you? 

"As I recall, Mr. Hein introduced Mr. McIntyre and he 
said, 'This is Mr. McIntyre, another revenue agent." And as he 
said that, Mr. McIntyre took out a pass case or a wallet and 


flipped a card with a picture -- 
“Did you read it? 
"No, I didn't bother to read it. And I believe there was a 
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badge on there. I knew if Mr. Hein was a revenue agent and 
said the other man was also a revenue agent, I had no reason 
to question it and no reason to read it. 

"Now, what was said then, sir? 

"Mr. Hein -- no, it was Mr. McIntyre who said that 
"I suppose Mr. Cohen told you we have come over|to look at 
those records again that you showed Mr. Hein.'" 


Do you not recall that conversation, sir, on your direct? 

A. That is what I testified, yes. 

Q. That you had no reason -- 

MR. LAUGHLIN: Just a minute. 

The objection I have is this: After reading that, I) see no incon- 
sistency in his testimony on direct with what he is now propounding to 
him. 

THE COURT: I do not know that he has completed this questioning. 

MR. LAUGHLIN: I thought the had completed his jreading. 

You had not? 

MR. SMITHSON: No, not as to this. 

BY MR, SMITHSON: 

Q. And that you had no question concerning Mr. MclIntyre's 
identity is your direct testimony, is that true? A. My testimony was 
the way you read it, not the way you just paraphrased it. 

Q. Well now, sir, let's invite your attention to your transcript of 
April 28, 1959. Do you recall that testimony, sir? A. I remember 
testifying before Judge Tamm on the motion. 

Q. Did you not, sir -- 

MR, AHERN: What page? 

2281 MR. SMITHSON: 17. 
BY MR. SMITHSON: 

Q. Were you not asked these questions and did you not make these 
answers; 

‘You knew, sir, that when Mr. McIntyre came to you, 


he was a special agent, is that rght? 
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"Answer: I believe so. 
"Question: You knew it or you did not know it? What is your 
answer, sir? 
"Mr. Ahern: I think he has answered it. 
"Mr. Smithson: I do not believe he has, Your Honor. 
"The Court: Answer the question. Did you or didn't you know 
that Mr. McIntyre was a special agent?" 
And did you not answer, "Yes"? 
A. Yes, andI also explained howI knewit. I said -- 
MR. SMITHSON: I do not believe -- I believe this may be the 
subject of redirect, but I think the witness -- 
THE COURT: I think the question has been answered. 
* * * * 
2282 ELLIS MILLER 
having been previously duly sworn, was recalled to the witness stand by 
and on behalf of the Government, was examined and testified further as 
follows: 
DIRECT EXAMINATION 
* BY MR. SMITHSON: se * 
2283 Q. Returning to you an original document which you just gave me, 
Mr. Miller, and showing you 86 for identification, what is this? 
A. That's a financial statement of Abraham Chaifetz. 
Q. And the date of that statement? A. October 16, 1946. 
1 * * * 
2284 ABRAHAM CHAIFETZ 
the defendant herein, resumed the witness stand in his own behalf and, 


having been previously duly sworn, was examined and testified further 


as follows: 
CROSS-EXAMINATION (Resumed) 
* * 
2285 BY MR. SMITHSON: 
Q. Now, Mr. Chaifetz, I believe when we stopped at the noon 
recess, sir, I had previously asked you certain questions about your 
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knowing the identify of Mr. McIntyre as a special agent/in September of 
1956, which you had denied. Do you recall that? A./ Which I had 
denied? 

Q. That you had said he was not represented or was not known to 
you as a special agent. Do you recall that? A. That isn't what I said. 

Q. Well, let me ask you this, sir: You did know and were of- 
ficially told on September 19th that the was a special agent, isn't that 
true? A. On September 19th Mr. Hein introduced him as a revenue 


agent, but I knew that he was a special agent because people had 


telephoned me and said they got letters and other inquiries from Special 
Agent McIntyre. 
MR. SMITHSON: Counsel, page 12. 
2286 MR, AHERN: What date? 
MR. SMITHSON: April 28th. 
BY MR. SMITHSON: 
Q. Were you not asked these questims and did you not make this 
response, sir, on April 28th, page 12: 
"Question: When were you first advised, sir, that a 
special agent was working on your case? 
"Answer: The first time that I was officially told about 
that was on September 19, 1956, when Mr. Hein and Mr. 
McIntyre came to my office. But a month or two before that 
I had heard rumors of it." 
Were you not asked that question and did you not make that answer? 
A, Yes. 
Q. Now, in April you didn't recall the name of Mr. Leese, did 
you? A. I wasn't asked Mr. Leese's name. I have) always known Mr. 
Leese's name from the time Mr. Hein told it to me. 
Q. Well, sir, were you not -- 
MR, SMITHSON: Page 25, counsel. 
BY MR. SMITHSON: 
Q. Did you not make this statement, sir, as a part of your answer? 
And it begins, I believe, on the third paragraph of 25: 
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"Then, again before I signed it, I went down to the 

Internal Revenue office to speak to his group chief to make 

sure that that is what this was. 

"Question: Who was his group chief, if you recall? 
“Answer: I dort recall." 

Do you not remember making those answers? A. If that's what 
it says there, thenI said it. Perhaps at that moment I didn't recall. 
There are times I can grope for a name and it's on the tip of my tongue 
and I just don't think of it at that moment. 

MR. SMITHSON: Your Honor, there is something I want to find. 
Would you bear with me just a moment? 

(Brief pause.) 
BY MR. SMITHSON: 

Q. Now, certain of these records which you have testified about, 
you readily admit that you made available certain of your records, such 
as your fee books and certain of your check books and other records to 


Mr. Hein, isn't that true? A. What do you mean that I readily made 
available? 
Q. I mean, you don't challenge the fact, sir, that you gave Mr. 
Hein the fee books and the check books, do you? + A. Based on the 
2288 representations they made to me, I did give them those books and 


records. 

MR. SMITHSON: Would the Court ask the witness to listen to my 
question and answer it? 

THE COURT: The answer may stand. 

MR. SMITHSON: All right. 

BY MR. SMITHSON: 

Q. Now, when Mr. Hein came to you in September of 1954 you 
gave him those records, and there was no question that you gave him 
those records, right? A. Before what date? 

Q. In September of '54, September, October, November, in that 
period of time?) A. Nothing happened in September. I never saw Mr. 
Hein until October of 1954. 
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Q. You are correct. Iamsorry. October of '54. October, 
November and December? A. Yes. 
Q. You did give him those records? A. At some time, yes. 
Q. Allright, sir. You also gave him permission to take those 
records, too, didn't you, take them outside of the building? A. Yes, 
that's right. 
Q. Now, Mr. Chaifetz, tell me, sir, how much/cash did you have 
2289 on hand as of December 31, 1945? A. At thejend of 1945 I had 
just about $10,000. 
Q. Do you recall, sir, giving a financial statement to the Liberty 
National Bank in October of 1946 where you advised them that you had no 
cash on hand? A. Irecall that at some time I gave them a statement, 
but I would have to see the statement. 
Q. You have no recollection, sir, of the fact that you indicated no 
cash on hand to that bank at that time? A. No. 
Q. I will show you, sir, Government Exhibit 86/which has been 
received in evidence. I will ask you, is that your signature, Mr. Chaifetz? 
A. Yes. 
Q. And is this not, sir, a financial statenent which you gave to the 
Liberty National Bank in October of '46? A. Yes. 
Q. And does it not indicate a blank up here for cash on hand? 
A. It's just not answered. It's not blank the way youjsaid it. I didn't 
choose to answer that question. 
Q, You didn't choose to answer it? A. That's right. It was not 


necessary for the purpose of that statement. It does not say "none," like 


you said. 
2292 * * * * 

Q. Now, sir, you have listed on your Exhibit 44, a certain 
mortgage of Murray and Betty Samuels. That is the witness who -- is 
that Wurtz, is that Mrs. Wurtz? A. Kurtz. Thatis my sister. 

Q. You have listed here, sir, a figure of $11, 300 and have testified, 
sir, that you made the entire loan of $12,500? A. That is correct. 

Q. Do you recall that? A. That is right. 
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Q. Tell me this, sir, did you not advise the Liberty National Bank 


that your interest in that premises was only 50 per cent? A. I don't 
know. 

Q. I show you, sir, the second page, under Second Mortgage, and 
direct your attention to 881 Princeton Road, Woodmere, Long Island, 
New York, which shows a total here of $8600, and the amount owned by 
you of $4300. Isn't that correct? A. Yes. 

Q. Now, sir, you further indicate that the Ben-Mar, which was a 
restaurant, was wholly owned by you, on Defendant's Exhibit 44, isn't that 
true? A. Yes. 

2293 Q. When, in fact, you only owned half of it, isn't that true? 
A. No. At one time I only owned a fourth. Then I owned ahalf. Then 
T owned it all. 

Q. As of 1945, sir, you indicated you owned it all, isn't that right? 
A. Yes. 

Q. And as of 1946 you indicated you only owned a half, isn't that 
true? A. I don't know. 

Q. Showing you the same exhibit again, sir, the third item, under 
the Second Mortgage, Ben-Mar Restaurant, chattel mortgage, $6300 is 
the total, and your share $3150; is that correct? A. That's what it 
states on here. 

Q. Yes, sir. And, in fact, sir, you know it to be a fact that you 
and Al Wilner loaned the money to Mrs. Samuels and her then husband, 
isn't that true? A. No, that is not true. 

MR. SMITHSON: May I have this marked for identification Govern- 
ment Exhibit 87, Your Honor. 

THE DEPUTY CLERK: Government's Exhibit 87 for identification. 


| (Document referred to was marked Government's 
| Exhibit No. 87 for identification.) 


* * * 
(At the bench): 
MR. SMITHSON: This is the instrument, Your Honor (indicating). 
It was prepared, as Your Honor will see, on Mr. Chaifetz' paper. In 
the lower lefthand corner it purports to be the signature of his mother, 
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Ida Chaifetz, who has previously testified; wherein you will find there a 
statement that Al Wilner and her son loaned the sum of $12, 500. 

I think it is proper cross-examination of this witness Since it was 
made in his office, as Your Honor can see, using his stationery, to ex- 
amine him on this. 

* 

2295 BY MR. SMITHSON: 

Q. Showing you, Mr. Chaifetz, Government Exhibit 87 for identifi- 
cation, I will ask you, sir, to examine this. 


(In Open Court): 


(Brief pause.) 
A. Ihave examined it. 
Q. Iwill ask you, sir, this is on your -- prepared, is it not, on 
your paper, your stationery, isit not? A. Yes. 
Q. Is this your mother's signature? A. Yes. 
Q. And were you present when this was prepared, sir? A. No. 
I got it by mail. 
2296 Q. And you got it by mail and you adopt, or knewjof the contents 
of this matter? A. I knew of the contents. 
Q. And you presented this, did you not, sir, at the Department of 
Justice at the time when you met Mr. Dewey O'Brien? A. That's right. 
Q. And you supported this, or presented this, sir, to support your 
contention of your net worth at that time, isn't that true? A. No, not 
exactly. It was given to support a lot of different contentions. 
Q. Yes, sir. But that was one of them, isn't that true? A. That 
was one of them. 
Q. And in there, sir, did you not acknowledge the fact and utilize 
it to establish the fact that you and Al Wilner loaned $12,500 to Mrs. 
Kurtz or Mrs. Samuels at that time? A. No, that was not involved in 
the discussion. 
Q. Sir, I am not asking about the discussion. It is involved ina 
part of this affidavit, is it not? A. It is mentioned inthe affidavit. 
Q. And did you not, in that affidavit, or your mother so advise you 
and you, in turn, advise the Department of Justice that you and Al Wilner 
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2297 loaned, or, to use her words "he and Al Wilner loaned my daugher 
Betty $12,500 in 1945 on a mortgage on a home in Long Island;" is that 
true? A. I didn't advise the Department of Justice anything. I had 
sent my then attorney, John Mitchell, up there and he did the talking. 
You will have to ask him what he told Mr. O'Brien. I didn't say one 
word, 

Q. You were present, sir? A. I was present. 

Q. Yes, sir. He was your attorney and was speaking for you at 
that time, isn't that true? A. He represented me. 

Q. He hadpower of attorney to represent you in that matter? 

A. Yes, and he didn't mention that matter. 

Q. Now, sir -- he did produce this and give it to Mr. O'Brien, 
though, didn't he? A. I don't know whether it was produced at that 
time or on a previous occasion. 

Q. Tell me, sir, you have testified, also, about an automobile 
which was bought for your father. Do you recall that testimony? 

A. Yes. 

Q. You testified, and this particular item also states that you 
loaned, in 1949, your father, $1800; isn't that true? A. Yes. 

2298 Q. However, this item also says that your father paid this off 
several installments, yearly installments, isn't that ttrrue? A. That 
was my mother's thought of it. 

Q. That's what the affidavit says, sir? A. Yes, that's what the 
affidavit says. 

MR. SMITHSON: Your Honor, at this time the Government offers 
87. 

MR. LAUGHLIN: We object, Your Honor. 

THE COURT: It will be received. 


(Government's Exhibit No. 87, heretofore 
marked for identification, was received in 


evidence.) 
BY MR. SMITHSON: 
Q. This particular item, Mr. Chaifetz, in directing your attention, 
if you will, to Government Exhibit -- to Defendant's Exhibit 44, which is 
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the Just property, do you remember that item? Do you have it before 
you, sir? A. Ihave Defendant's No. 44. 

Q. Now, particularly, sir, Item M. I may have designated it 
wrong. The second trust note at 6805 Fifth Street, dol|you see that, sir? 
A. Yes. 

Q. You have listed that, sir, as the owner of that interest to the 

2299 sum of $1170.16, is that right? A. That's what my records 
show. 

Q. Tell me, sir, did your records not reflect, in October of 1946, 
that you only owned 50 per cent of it? A. No, my records show that 
I paid for the mortgage with my funds. 

Q. I show you, sir, Government Exhibit 86 and again, the second 
page thereof, sir, and the first item, 6805 Fifth Street; Northwest, 
under Second Mortgages, a total amount of $1600, and amount owned by 
you of $800; is that true, sir? A. That's what is typed on here, yes. 

Q. You prepared this, sir, and gave it to the bank, didn't you? 

A. I don't know whether I did. Isignedit. I don't know that I prepared 
it. 

Q. Now, sir, going for a moment, if we may, in 1937, sir, you 
were worth $50,000. That is your testimony, right? | A. That's what I 
said. 

Q. Then, sir, eight years later, sir, you have testified, by virtue 
of your document, Defendant's 44, you're worth some $76,000, is that 

correct? A. That's right. 

Q. So, there would be a growth there, sir, of approximately 

$26, 902.48? A. Yes. 
2300 Q. Now, sir -- strike that, Mr. Reporter, please. This item of 
the Ben-Mar, that was disposed of in 1949, isn't that true? A. I don't 
recall which year it was paid off. It took several years to pay off. 
Q. Do you recall, sir, at page 2084 testifying that you sold as the 
sole owner in 1949 the Ben-Mar Restaurant? A. In 1949? 
Q. Yes, sir. A. No. The Ben-Mar Restaurant was sold in 


January of '45. 
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Q. You took back and disposed of your interest, mortgage or 
otherwise, in Ben Mar in 1949, right? A. No. The notes were paid 
off, I had the notes until they were finally paid off. 

Q. In 1949; You had no further interest, control or note on those 
premises after 1949? A. If that's when the note was paid off, that's 
when it would have ended. 

Q. Didn't you so testify, sir, that that was the year, 1949, by 
your direct examination? A. I don't recall whether I did or not. 

MR. SMITHSON: Your Honor, at this time I would like to see 
Defendant's Exhibit 49-A, B and C for identification, the check stubs. 

2301 * * * * 

THE WITNESS: Your Honor, couldI say something? I object to 
the agents looking through my check books at this time. 

THE COURT: Your objection is noted in the record. 

(Brief pause.) 
BY MR. SMITHSON: 

Q. Mr. Chaifetz, You have testified, sir, with regard to a matter 
of the Eisenhower note being aloan. You recall that vividly, I suppose, 
sir? A. Yes, Ido. 

Q. Now, sir, I will direct your attention to this item, which ap- 


pears in one of your check book stubs, sir, as a check under the stub 
number of 5010, isn't that true? A. That's where the deposit of $1610 
is, yes. 


Q. Allright, sir, And it first shows up here, does it not, a 
deposit, five, it looks like, twenty-one, and a scratch-out, it's Eisenhower 
first mortgage; is that correct? A. Yes. 

Q. And is it not in a different ink than that in which the first writing 
appears written "collateral loan''? A. Yes. 

Q. Added at a later time, no doubt, sir? A. Yes. 

2302 Q. Now, of course, at the time you sold this little item or got the 
loan on it, Mr. Chaifetz, your interest in that note was for around $1300, 
isn't that true? A. You mean my cost? 

Q. Yes. A. My original cost was $1375. 
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Q. And the note at that time was worth around $1700 some dollars 
wasn't it? A. When I bought it that was the face amount, yes. 

Q. And, so, your transfer, sale or loan, whatever it was, was a 
three hundred, roughly, dollar advantage to you, is that correct? 
A. It gave me additional working capital of three hundred some dollars. 

Q. And, of course, all of the interest payable on that went to your 
credit on that particular instrument, didn't it? A. The same interest 
which I would have had to pay, I would have been able to deduct. There- 


? 


fore, that canceled out. So, I don't see what you mean by going to my 

credit. 
Q. Let me ask you this, sir. At that particular| time you were 

maintaining all the records of Potomac Investment isn't that true? 

A. I still am. 


Q. Yes, sir. And you had close control over those records? 
2303 A, Yes. 

Q. And is it not a fact, sir, that you were the prime mover behind 
the Potomac Investment Company or Association? A, I don't know 
what you mean by the prime mover. 

Q. Well, if any transaction took place, sir, you either bought or 
sold something, you had to sign and approve it, isn't that true? A. Not 
necessarily. Any two out of three. I was one of the three. 

Q. Yes, sir. And was it not requested and required that you be 
one of the two? A. No. 


* * * * 


2304 Q. I show you, sir, Government Exhibit 88 for identification, 
which purports to be a signature card of the Liberty National Bank. 
Would you examine that, Mr. Chaifetz? A. Yes. 


Q. Tell me, sir, does it not bear your Signature?) A. Mine is 
one among three. 


Q. And yours is the first one, sir? A. Yes. 


Q. Is it the signature card for the Potomac Investment Associa- 
tion? A. I presume so. 


Q. Do you have any challenge of it, Mr. Chaifetz? A. I don't 
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know what it is.. At the bottom it says Liberty National Bank and it has 
our signatures. It looks like what a signature card looks like. I have 
2305 no reason to challenge. 

Q. Is that your signature there? A. Yes. 

Q. And is it not, sir, Potomac Investment Association? A. Yes. 

Q. Does it also, sir, not state that yours has to be one of the two 
signatures required? A. Now, this is only for the bank account. It 
says, number of signatures required: one and two or one and three." 

Q. And you are number one, sir? A. Yes, but that isn't the 
question you asked me before. 

MR. SMITHSON: The Government at this time offers 88, Your 
Honor. 

* * 

2312 BY MR. SMITHSON: 

Q. A check in payment of an alleged loan made by you to Mr. 
Avirom, and was it not repaid-and deposited to your credit in the American 
Security & Trust, sir, under the date of February 23, 1949? A. I don't 
have any record before me. I lent Mr, Avirom, one time, $1100 and one 
time $1,000. Now, which one are you talking about? 

Q. I am talking about the loan, sir, that you have placed in your 
net worth computation. A. That loan that I have placed is the $1,000 
loan. I think you will find an $1100 loan was repaid at the time you are 
talking about. 

Q. You have also testified, sir, on direct, as to an alleged loan 
in the name of Mert Oliver. Do you recall that? A. Yes. 

Q. Now, that particular little item of $61.68, which is reflected 
in your check book, sir, that was a fee to you, wasn't it? A. Actually, 
I had reported that fee twice. I should not have reported it that time 
because I reported it when I got the note. He borrowed that money to 
pay me a fee and it was then reported. Then they took the money back 
by charging thenote against my account, and he was just repaying that 
note. 


2316 
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Q. Tell me, Mr. Chaifetz, this $9600 you are alleged to have 
gotten, sir, in 1953 from your father, did you ever file, sir, an informa- 
tional return with the Internal Revenue Service showing the receipt by 


you of a sum in excess of $3,000, or $9600 from your jfather? A. I 


never did, and I don't know that I am required to, and I don't know what 
you are talking about. 

MR. SMITHSON: I believe the answer, he never did, should stand 
and everything else should be striken, Your Honor. 


THE COURT: The rest may be stricken. 
* * * 


Washington, D. C. 
November 18, 1959 


* * 
ABRAHAM CHAIFETZ 
* * ‘ * 
iCROSS-EXAMINATION - (Continued) 
BY MR. SMITHSON: 
* * * * bd 
2330 Q. Mrs. Kurtz, or is it Wurtz, your sister, sir? A. Kurtz. 

Q. When did you make that loan of $300 to her, sir? A. I believe 
it was in 1950. You have the check in evidence. 

Q. What is your recollection, sir, as to the date that the loan was 
made? A. My recollection, the best that I can say, without seeing the 
check, would be January 1950. 

2331 Q. January 1950. And that was for $300? A. Yes, sir. 

Q. And you put this matter into the hands of an attorney, isn't that 
true ? 

MR. LAUGHLIN: I would object to the question. May we come to 
the bench a moment? (At the bench:) 

MR. LAUGHLIN: Your Honor, apparently Mr. Smithson is getting 
ready to rest, so Mr. Ahern will go to the telephone. We have got to get 
the accountant, 

THE COURT: Yes. 

MR. LAUGHLIN: I thought you were going to take a longer time 
this morning. 

MR. SMITHSON: I am going to say it is obvious from the examina- 
tion of yesterday that the witness is a very competent witness, and I see 
no purpose to be served by permitting him to reiterate and rephrase his 


previous expressed answers. So, I have advised counsel that I am terminat- 


ing, very shortly, my examination. 

THE COURT: All right. 

MR. AHERN: I will go to the telephone. Your Honor, on this last 
issue here, I do not think it is proper to try to bring out a family dispute. 
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They admit it was a loan. To try to show -- maybe we wouldn't approve 
of it, but that is not serving any useful purpose. 
2332 MR. SMITHSON: Yes, it is. If I might answer that, Your Honor. 
THE COURT: Yes. 

MR. SMITHSON: The purpose to be served is the so-called Johnson 
loans, Avirom loans, Livingston loans, with no interest,/ no suit and no 
payment for any length of time; and here you compare this with what he 
did to his siter. I think it makes a very good piece of evidence on credi- 
bility. 

THE COURT: Was there interest on this loan? 

MR. SMITHSON: No, sir. 

MR. AHERN: It was a family dispute. 

THE COURT: What was the question, again, Mr. Smithson? 

MR. SMITHSON: Did he not put this into the hands of an attorney 
for collection? 

THE COURT: I will permit that question to be answered. If that 
is the only question, I will permit that to be answered. 

* * * * 
2340 BY MR, SMITHSON: 

Q. Mr. Chaifetz, I believe, sir, that you did place this matter of 
the loan of $300 to your sister in the hands of an attorney for collection, 
is that correct? A. May I explain that, Your Honor? 

THE COURT: Well, you can answer it first, yes, or no, and then 

2341 you can give such explanation as you wish. 

THE WITNESS: Yes, I did. And the reason was that when my sister 
borrowed this money she had told me it would be repaid in a few months. 
In 1951 she paid back the first hundred dollars and then she was making 
no effort to repay the balance, although I thought she was able to do so. 

In 1952, I believe around April of '52, in a moment|of anger, after 
a conversation with her, I sent the matter to a lawyer in New York, who 


merely wrote her a letter, and she sent me the balance. 
* * * * 
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2348 SAMUEL H. COHEN 
called as a witness by and on behalf of the defendant and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. AHERN: 
* * * * * 

Q. * * * Will you state your full name? A, Samuel H. Cohen. 

Q. And where do you live, sir? A. 4910 Thirty-Second Street, 
Northwest, Washington. 

Q. And will you tell us your occupation or profession? A. Iam 
a certified public accountant and an attorney. 

Q. Now, sir, how long have you been a certified public accountant ? 
A. Since 1936. 

Q. Will you tell us, sir, what is the difference between a -- First 
of all, does a certified public accountant require any preliminary train- 
ing? A. Yes, sir. In the District of Columbia he is required to pass a 
university or college and take an examination given by the American 
Institute of Accountants through the Board of Accountancy of the District. 


2349 If he passes and has the required experience, he is given his 
certificate. 


Q. Now, do you hold any degrees in accounting? A.. Yes, sir. 
Q. What do you hold? A. Bachelor of Commercial Science and 
Master of Commercial Science. 


Q. And, sir, in connection with that profession, have you ever had 
occasion to teach? A. Yes, I have. 

Q. Will you tell His Honor and the members of the jury where it 
was that you did any teaching? A. I have been teaching at Benjamin 
Franklin University here in the District of Columbia since 1937 and am 
still on the faculty. 

Q. Now, are you also a lawyer, sir? A. Yes, sir. 

Q. And how long have you beena lawyer? A. I was admitted to 
the District Bar in 1937. 

Q. Sir, in connection -- How long have you been in the active 
practice of accounting? A. In public accounting since 1936. 
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Q. And does that, sir, bring you into contact from time to time 
with agents of the Revenue Service, such as Messrs. Hein and McIntyre ? 

2350 A, Yes, sir. 

Q. Now, by the way, do you know Agent McIntyre? A. Yes, I do. 

Q. When was the first time you had any contact with Agent McIntyre? 
A. Ithink at school. He was a student at Benjamin Franklin University 
at the time I was teaching and he was in one of my classes, as I recall it. 

Q. And did there come a time, sir, when you had occasion to 
represent Mr. Chaifetz, who is seated at the left here? | A. Yes, sir. 

Q. And was that in connection with certain tax matters he had with 
the Internal Revenue Service? A. Yes, sir. 

Q. Now, based, sir, on your experience in this field, what is net 
worth? A. Net worth is the excess of assets over liabilities at a given 
date. 

Q. And what is an asset? A. An asset is a thing|or a right owned. 

Q. And what is a liability? A. A liability is a financial obligation 
to pay, generally a sum certain in money, 

* * * * * 

2351 Q. Now, will you tell His Honor and the members |of the jury, as 
plainly as you can, first of all, what that approach consists of and what 
the essentials of that approach are in order to determine and reconstruct 
an individual's income? A. In order to construct income by the net 
worth approach, probably the most important thing is that the assets and 
liabilities in the so-called base year be accurate. And, base year ina 
tax matter is the opening statement of assets and liabilities. 

The net worth at that time would be the excess of all of the assets 
over the liabilities. Subsequent to base year, the assets jand liabilities 
are determined at the end of each period, each calendar year. 

And the increase, if there be an increase, together! with other 


items, either of a taxable or non-taxable nature, are then added or sub- 
tracted to determine the income, using the net worth approach. 

2352 Q. What happens, sir, if in the course of a net worth, the prepara- 
tion of a net worth statement, the accountant or the agent, as the case may 
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be, leaves out substantial assets in the base year? What effect does that 
have on the net worth statement that he prepares? A. Well, in any event, 


the net worth statement would be wrong if assets or liabilities were left 


off the base year. 

Q. And, sir, have you ever heard the term "starting point"? 
A. Yes, sir. 

Q. Will you tell His Honor and the members of the jury, as simply 
as you can, what is the starting point and what is its significance or 
importance in a net worth attempt to reconstruct one’s income? 

A. When you asked me if I understood starting point, I presume that 
you mean in connection with a net worth statement, what I have referred 
to as the base year. 

Q. Yes. A. Well, if the base year or starting point is incorrect -- 

THE COURT: I thought he had already explained that, counsel. Had 
you not previously explained that ? 

THE WITNESS: I thought I had on the basis of calling this item base 

2353 year, yes, sir. 
* * * * * 

Q. Now, directing your attention, sir, to that net worth statement 
and specifically page 2, in this net worth statement, 1950 was the base 
year, is that right? A. That's right, sir. 

Q. And on\page 2 of the net worth statement the total assets listed 
for the taxpayer was $103,666.93, isn't that right? A. Yes, sir. 

2354 Q. Then, sir, I will ask you to turn to the next page, which would 
be page 3, and I will ask you to tell me what was the figure that represented 
the sum total of the liabilities for the year 1950? A. The liabilities con- 
sisted of one item, $4,553.84. 

Q. And what was that, sir? A. The obligation to the National 
Permanent Building Association. 

Q. And then what other factors were added to your liabilities in 
determining his net worth as of December 31, 1950? A. The reserves 
for depreciation, which are not liabilities but actually decrease assets and 
are shown this way in the net worth statement, I guess for the sake of 


expediency. 
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Q. And is that an accepted accounting principle, in| listing the 
reserves for depreciation and adding them to the liabilities? A. For 
this purpose I am sure that it is. 
Q. And then what figure do you have, then, or what is the figure 
which was the net worth for the base year of the defendant for the year 
1950? A. $96,338.09. 
* * 
2355 BY MR. AHERN: 
Q. Now, Mr. Witness, Government's 66 is the net worth statement 
prepared by the agents in this case for the years -- the same years as 
involved in your net worth, '50 through '55. 
I would like to ask you this question, sir: If the agents in attempt- 
ing to reconstruct the net worth statement of the defendant omitted sub- 
stantial assets, those assets being reflected on page 2 of/your net worth 
statement under the heading of Additional Assets, and if those assets were 
omitted from the Government's computation of his total assets on hand as 
of December 31, 1950, and if the testimony established that these matters, 
these additional assets were expended or paid back in the case of loans 
receivable between the years '51 and '55 and they became intermingled 
with the assets reflected on Government's 66, would Government's 66, in 
your opinion as an accountant, accurately reflect, under the net worth 
approach, the increases in net worth of the taxpayer upon which a revised 
income could be computed? Assuming the truth of all of those facts. 

2356 A. The Government net worth statement, assuming the truth of all 
of those facts, would not be correct. 
Q. Now, sir, assuming, further, that in the year 1954 certain 

agents of the Internal Revenue Service came to the defendant and that 

in the course of their investigation it was decided that they would best 
reconstruct his income by the use of the net worth approach; and assum- 
ing, further, that having decided to use the net worth approach they pre- 
pared Government's Exhibit No. 66, which consisted of 49 assets totaling 
$68,347.36; and assuming, further, that in using this approach they dis- 
covered and listed eight liabilities totaling $7,000 -- and/reserves for 
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depreciation, resulting in a total liability of $7,328.84; and assuming, 
further, that subtracting the liabilities and reserves for depreciation 
they came out with a net worth as of December 31, 1950 of $61,018.52; 
and assuming, further, that as a result of these computations they computed 
that his net worth in 1951 was $76,530.19, resulting in an increase in net 
worth of some $15,511.67; and assuming, further, that based on those 
computations, that his net worth for the year 1952 was $81,882.21, 
resulting in an increase in net worth of $5,352.02; and that based on 
those computations there was an increase in net worth for -- 

THE COURT: Can't you say: As reflected in the succeeding years? 

2357 MR. AHERN; All right. 
BY MR. AHERN: 

Q. (Continuing) -- as reflected in the succeeding years under 
Government's 66, which is before you; and assuming, further, that in 
the course and preparation of Government's 66 there was omitted 
$35,172.15, which is the sum total of additional assets reflected on 
Defendant's No. 45, which is defendant's net worth statement; that these 
assets were omitted from their computation; and assuming, further, that 
there has been testimony that as to the cash on hand, that at the end of 
the year 1955 there was $2800 left and all the other loans receivable were 
paid during the intervening years from 1951 to 1955; and assuming, further, 
that in the year 1954 the defendant received from his father the sum of 
$9600, which he was to use as a charge for keeping care of his mother; 
and assuming, further that the Government agents refused to credit this 
as a liability; and assuming, further, that during the course of the year 
he received certain disability benefits amounting to, as reflected in 
Defendant's No. 45, which has been received in evidence, $332.54 for 
"52, $1,221 for '54, and $663.33 for ’55, and that the Government gave 
no credit for these items; would you, sir, based on your experience as 
a certified public accountant and using accepted accounting principles, 
conclude that the statement prepared by the Government agents, Govern- 
ment's No. 66, would reflect accurately or approximately the increases 


619 
2358 in net worth of the taxpayer upon which a reconstruction of his net 
income could be predicated ? 

MR. SMITHSON: Do not. answer the question. I object, Your Honor. 
I think it is argumentative. I do not think the basis of it is correct. It 
doesn't take in enough facts and it would -- 

THE COURT: Would you step up. (At the bench:) 

THE COURT: What facts do you claim are omitted? 

MR. SMITHSON: It omits, Your Honor, the fact that it is disputed 
whether or not there was ever any cash on hand in the sum of $20,000 -- 

THE COURT: He is assuming. I think you have to make it clear 
that you are assuming these facts to be true. You indicated, as a part of 
your hypothetical, that he was just assuming that there was testimony on 
the cash on hand, 

MR. AHERN: Well, it has to be assumed it was true. Do you want 
me to preface it? I thought I did. 

THE COURT: No. I was watching that carefully and you simply 
said, assuming there was testimony of cash on hand. I think you have to 
make it clear that he is assuming all these facts to be true. 

2359 Now, was there some other fact that was omitted? 

MR. SMITHSON: Yes. He made reference to Defendant's 45 and 
followed through there, but he failed to list the fact that while 45 gives 
credit for an item of $140 as a deduction from overall net worth, that 
that was, in fact, error, that the Ben-Mar and the other notes -- 

THE COURT: You mean that damage thing? 

MR. SMITHSON: That's right. The automobile. 

THE COURT: You did not refer to that item. 

MR. AHERN: No. Ido not believe that is taxable. 

THE COURT: I think you can cover that by your examination, 

MR. SMITHSON: All right, Your Honor. What about the half 
interest on Ben-Mar and the half interest on the other, which the instru- 
ment showed, that is, the Liberty Bank Instrument -- 

MR. AHERN: That is for '45. 

MR. SMITHSON: It is for '45 but it also covers in this one. 
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THE COURT: I think that is another thing you can cover on cross. 

But I think you should make it clear that these facts are assumed 
to be true as to cash on hand and these other assets and liabilities. 

MR. AHERN: I don't have to ask it over? I will just add that 

2360 sentence, 

THE COURT: Do not ask that whole question over again. (In open 
court:) 

BY MR. AHERN: 

Q. Mr. Witness, in that long question that was asked you, I trust 
you have been able to retain it, you are to assume that all the facts that 
I stated are true. And, based on that -- A. What was your concluding 
question? 

Q. My concluding question would be, assuming all those facts to 
be true, would the Government's 66, their net worth statement, under 
accepted accounting principles, accurately reflect the increases in net 
worth of the taxpayer and, consequently, his net income as ultimately 


determined? A, No, it would not correctly reflect the revised net 


income. 

Q. Now, sir, directing your attention to Government's -- to 
Defendant's 45, net worth statement, in particular I would like to call 
your attention to the loan receivable of Al Wilner in the amount of a 
thousand dollars. Now, under your computation here, sir, when does it 
indicate that loan was paid off? 

MR. SMITHSON; I think the instrument speaks for itself. It is in 
evidence. I object, Your Honor. 

2361 MR. AHERN: It is a preliminary question, Your Honor. 

THE COURT: Well, doesn't it indicate that it was paid off? 

MR. AHERN: All right. 

BY MR. AHERN: 

Q. If, in fact, sir, that loan was partly paid off in 1952, or was 
paid off in 1952, what would be the change, or how would that affect 
your chart? A. If this loan were paid off in 1952, then there would 
have been an asset in the amount of a thousand dollars extended one 
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column over to the right, which would have increased the assets at the 
end of 1951. 

The net effect of that for the year '51 would have been additional 
income in '51, and in the year '52, when paid off, there would be a reduc- 
tion in income in that particular year. So that the net incgme would be a 
shift of income from 19-- there would be a shift of income into the year 
1951 from 1952. 

Q. Well, sir, would it be -- A. May I add one other thing? 

Q. Yes. A. In other words, the net income insofar as income 
is concerned over this period would be the same. The difference is in 
the particular year in which this item would have constituted income. 

2362 Q. And would you be able, sir, on that -- Well, first let me pass 
from that transaction to the loan receivable from L. Chaifetz. Now, if 
that were, in fact, paid off in 1954, should the $1800, or would the $1800 
under that theory be carried over three blocks, for '51, '2 and '3? 

A. Yes, it would have. 

Q. Now, will you tell us, sir, if that were the case, jhow would 
that affect his net worth or his income with that change? | A. There 
would have been $1800 shown in the column 1951, which would have 
increased the assets for that year and, therefore, increased the income 
for that year. There would have been no effect in the year 1952, no effect 
in the year 1953 and then there would have been a reduction in income in 
the year 1954. And as between these years, there would be no net -- that 
is, the net income would be zero. It would be a matter of shifting within 


the years, shifting income within the years. 


2363 Q. Sir, assuming those two changes were made, are you ina 


position right there on the stand to compute what the over-all effect -- 
coming down to your last page where we get revised net income, if those 
two changes were made with respect to the L. Chaifetz loan and the Wil- 
ner loan, can you at this time go down and show what the adjusted changes 
would be for his revised net income, if those two changes |were made? 

A. Yes, sir. We would have two additional assets at the end of 1951, 
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that is the loan receivable, Al Wilner of $1,000, and the loan receivable, 
L. Chaifetz, $1,800, which would increase the assets at the end of 1951 
by $2,800; liabilities would be the same. Therefore, the revised net 
income would go up $2,800 from $4,470.47 to $7,270.47. In other words, 
the revised net income as shown plus $2,800. 

Q. Yes. A. Inthe year 1951 when the Al -- when the loan receiv- 
able, Al Wilner, was collected the income would go down $1,000. So that 
the revised net income of $2,327.74 would then be $1,327.74. 1953 would 
remain the same, that is no change in revised net income. And 1954, the 
year in which the $1,800 was paid off would be a reduction in revised net 
income from $5,786.33 minus $1,800, to $3,986.33. 

2364 Q. Now, sir, also directing your attention to your net worth state- 
ment, under reserves for depreciation, you have this furniture and 
fixtures which we carry or which carry at the same figures as the 
Government does. Can you tell me, sir, that being listed under reserves 
for depreciation, should there be some asset carried with respect to that? 
A. Yes, there should be. 


Q. Can you tell me, sir, in the preparation of this net worth state- 


ment why there was no asset, corresponding asset, for the F and F? 
A. No, I can't tell you, sir. 
Q. Well, now, I will ask you, sir, to look at Government's 66, and 
I will ask you to look under reserves for depreciation. And do you find 
furniture and fixtures listed for Florida under reserves for depreciation? 
A. Yes, sir. 
Q. Now, will you look further on Government's 66 and see whether 
the furniture is carried as an asset? A. (There was no audible response.) 
Q. Do you find the -- A. Excuse me just one minute. I want 
to look at this thing. 
MR. SMITHSON: If it will expedite anything, the Government will 
2365 concede that it was not; that it was covered by Mr. Hein. There is 
no asset of furniture and fixtures listed. 
THE COURT: It is conceded. 
BY MR. AHERN: 
Q. In other words, sir, the treatment of furniture and fixtures 
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on the defendant's net worth statement was treated in the same vein as 
the Government -- 

MR. SMITHSON: I object to this, your Honor. This is wholly lead- 
ing and this is his own witness. 
BY MR. AHERN: 
Q. All right. Was it so treated? A. Yes, it was) 
MR. AHERN: Your Honor will indulge us one moment here? 
I think that concludes the direct examination. 
CROSS-EXAMINATION 
BY MR. SMITHSON: 
* * * * * 
2366 Q. Now, sir, you were asked to prepare a net worth statement for 
the defendant. Isn't that correct? A. Yes, sir. 
Q. You did prepare this net worth statement? A. Yes, sir. 
Q. And this represents your work, sir, from information given to 
you by Mr. Chaifetz? A. That is right, sir. 
Q. And you verified the items, too, sir? A. To the extent that I 
could, yes. 
2367 Q. All right, sir. Did you verify all of the items to the extent that 
you could? A. Yes, sir, I did. 
Q. Well, specifically, sir, did you verify an item which appears 
on the last page of your net worth, Defendant's 45, that is the accident 
and damage for auto for the year 1954 in the sum of $140.62? A. I 
had -- yes, I did. 
Q. And did you learn likewise, sir, that he was repaid that 
damage to his vehicle by insurance? A. I don't recall the repayment 
to him. 
Q. Well, tell me, sir, if I informed you that the defendant so 
testified, that he repaid or was repaid the sum of $140.62, that wouldn't 


properly be included as a deduction there, would it? 
MR. AHERN: Well, I object, your Honor. I object because -- 
THE COURT: Overruled. He may answer. It is undisputed 

apparently that he was repaid that sum. 
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MR. AHERN: Yes, but I question his characterization "as a 
deduction". 

THE COURT: Well, he is asking him about it. I think he has a 
right to cross-examine him concerning it. You may answer. 

THE WITNESS: If he were repaid this item, this exact item, and 

2368 there was no resulting loss for which repayment was not made, 
this item is inerror. That is right, sir. 
BY MR. SMITHSON: 

Q. Then, sir, -- excuse me. Had you finished? A. Yes, sir. 

Q. Then, sir, if he so testified he was repaid then the item is in 
error. That is what the ultimate conclusion of your testimony is, is 
that it? A. Presuming, of course, that this is the exact item and that 
there was no loss over and above the amount repaid by the insurance 
company. 

Q. Sir, you must assume from my question that, as to that item 
which is the one I am questioning you about, the defendant so testified. 


A. Well, if that is what he said then this should not be here. 
Q. Then that is an error as to that respect? A. Right. 


Q. Now, tell me, sir, these figures which you have on here, you 
were given verification by documents to all these figures? A. Not to 
every one. I had affidavits in some cases. 

Q. As to the matter, sir, of Al Wilner, sir, were you given verifica- 

2369 tion by a note? A. No, sir. 

Q. Actually, all you saw was a check. Isn't that true ? <A. That 
is right, sir. 

Q. So what was the basis of that check -- you were dependent for 
the purposes of your preparation on that by what the defendant told you. 
Isn't that true? A. Well, I would say it was a combination of both. 

Q. But you had to assume from what he told you that it was, in 
fact, a loan as opposed to any other transaction that might involve the 
use of a check. Isn't that true? A. Yes, that is so. However, in addi- 
tion to the checkithere was additional documentary evidence of the fact 
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that there appeared to be an obligation on the part of Wilner to Mr. 
Chaifetz. 


Q. Now, that additional documentation, sir, was the check, wasn't 


it? A. IfIam not mistaken, there was some correspondence with 


Wilner at one time regarding a loan. 
Q. All right, sir. And that correspondence was shown to you? 
A. Yes, sir. 
2370 Q. And that correspondence related to a loan of this particular 
period? A. As far as I recall, yes, sir. 
Q. But actually the main instrument you used was that check, wasn't 
it? A. That is right, sir. 
Q. Now, tell me, sir, were you shown a note for Jack Avirom? 
A. No, sir, I was not shown a note. 
Q. Were you shown a note for Louis Chaifetz? A. No, but I -- 
Q. That is the question, sir. 
MR, AHERN: Well, I think -- 
MR. SMITHSON: No, your Honor, -- 
THE COURT: He can answer the question, -- 
THE WITNESS: The answer is no. 
THE COURT: -- and then if there is some explanation -- go ahead. 
THE WITNESS: I was not shown a note, however, I was shown a 
document that was recorded in one of the New York courts as a chattel 
trust to secure the obligation of Mr. Abraham Chaifetz to [L. Chaifetz. 
BY MR. SMITHSON: 
Q. And, of course, sir, you were furnished the further information 
that Ida Chaifetz, the defendant's mother, had advised Mr.| Chaifetz and 
2371 also you that the deceased Louis Chaifetz had repaid this to the 
defendant. Isn't that true? A. Well, I have never had any contact with 
an Ida Chaifetz and you seem to indicate that I had. 
* * * * * 
Q. Did you see a note, sir, for Mr. Livingston? AJ, No, sir, I 
did not. 
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Q. Did you see a note from Merton Oliver? A. No, sir. 

Q. Did you see a note for Francis Haley? A. No, sir. 

Q. Did you see a note for Sam Chaifetz? A. No, sir. 

Q. Did you see a note for Roy Smith? A. No, sir. 

Q. I believe you had told us, sir, on these corrections which you 
made that necessarily if this document which you prepared was in error 
as to the year in which these items were paid off that it would adjust the 
over-all income, isn't that true, for the intervening years between the 
one you reflected it in and the one in which it was paid off? A. I don't 
understand the question, sir. 

Q. Well, let me put it this way, sir: Have you got those notes 
before you? A. Yes, sir. 

Q. Therefore, sir, on the question, if and assuming there was, in 
fact, such a note ~- A. To what item are you referring? 

Q. On the additional assets. A. Yes. 

Q. Assuming a fact for the purpose of this examination, assume, in 


fact, there was such a loan of $1,000 outstanding as of December 31, in 
2373 1950, and not repaid until '52 or '-3, that would increase the assets 
for the year '51. Isn't that correct? A. Yes, sir. 
Q. Also if it wasn't repaid until '53, the assets for '52. Isn't that 


correct? A. Yes, sir. 

Q. And show thereby a different adjustment at the bottom as to the 
figures on growth net worth income. Isn't that true? A. Specifically to 
each year, yes, sir. 

Q. Yes, sir. A. Yes, sir. 

Q. Specifically to each year? A. That is right. 

* * * x * 
2374 Q. And you represented him from October, 1956 on. Isn't that 
true? A. I think it was prior to that time. 
* * * * * 

Q. * * * I will ask you, sir, are you not the same Samuel H. 
Cohen appointed therein as the attorney in fact, in law, of Abraham 
Chaifetz on the date of October 8th, 1956? A. That is right, sir. 
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Q. During that period of time, sir, and for sometime you had been 
conferring with Mr. Hein, had you not? A. You said during that period 
of time ? 
Q. From October on. I will be more specific, October, 1956 on. 
And actually prior to October of 1956 you had been conferring with Mr. 
2375 Hein? A. That is right. 
Q. In fact, you had been present when -- sometimes when he made 
certain examinations of the records of the defendant. Isn't that true? 
A. That is right, sir. 
Q. And also, sir, I believe you were the person to whom a certain 
power of attorney -- strike that -- a certain waiver of the statute of 
limitations, Form 872, was presented for the defendant to execute the 
latter year, around November of '56. Isn't that true? A. That is right. 
MR. AHERN: At this time I wish to object. This is all beyond the 
scope of the direct. 
THE COURT: Overruled. This is cross-examinati 
BY MR. SMITHSON: 
Q. That is correct, sir? A. That is right, sir. 
Q. You received it from Mr. Hein and gave it to Mr. Chaifetz to 
execute. Is that correct? A. That is right, sir. And suggested that he 


execute it. 


Q. Yes, sir. 


* * * * * 


2376 Q. I show you, Mr. Cohen, Defendant's Exhibit 44, |sir. Did you 


prepare that, sir? A. Yes, sir. 


* * * * * 


2378 THE COURT: Is there any question about the fact that you prepared 


this 44, which is the statement of December 31st, 1945? 
THE WITNESS: No, sir, there is no question. 
BY MR, SMITHSON: 
Q. Now, looking at these particular items, sir, this figure which 
you have up here for Item A of $11,300, sir, you received that informa- 
tion from whom, to put the balance outstanding as owed on December 
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31st, 1945, of $11,300? A. I had a file in connection with this matter 
which I went together with a meeting with Mr. Chaifetz, Abraham Chaifetz, 
and determined that the balance was $11,300 as at December 31st, 1945. 
Q. Yes, sir. And he told you he owned the whole of that mortgage, 
is that it? A. Well, I had a -- it seemed to me several -- 
Q. No, you may have had other papers but did he or did he not 


tell you, sir, that he owned that whole mortgage? A. I don't know 


whether I asked or was told that he owned the entire mortgage. I know 
that I had a file there that indicated this to be an asset at this particular 
time. 

Q. Yes, sir. An asset and you were told nothing or shown nothing 
at that time that indicated that he owned less than the full mortgage. 
Isn't that true? A. I can't answer specifically because I don't recall 
-- I wouldn't have asked that particular question. I mean, ordinarily 
you wouldn't ask that question. 

Q. Well, sir -- excuse me. Had you finished, Mr. Cohen? A. All 
right. 

Q. Now, sir, with regard to the second item of the Ben-Mar 
Restaurant mortgage, were you informed or shown any document at that 
time, sir, that the defendant owned less than the full amount of that 
mortgage? <A. No, I -- the file indicated to me that the obligation to 

2380 Mr. Chaifet'z was $9,780, which is apparently the full amount. 

Q. All right, sir. Would the same likewise be applicable to this 
item M, the Second Trust of 6805 Fifth Street? Were you informed the 
defendant owned less than the full amount as shown and reflected on your 
exhibit here? A, I could not have been informed because if I were this 
would not bein this amount. 

Q. You wouldn't have so put it in there, would you, sir? A. Of 
course, not. 

Q. All right, sir. Showing you Government's Exhibit 86 in evidence 
now, sir, and directing your attention to the second page of a financial 
statement of Abraham Chaifetz, prepared -- I believe it is the 16th day 
of October, 1946, you see that there, sir? A. Yes, sir. 
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Q. And looking here at the second page which is Schedule E of the 
second mortgages, let's go first to the Item M which is |on Defendant's 44 
of 6805 Fifth Street a half -- $1,170.16. So you see an |item reflected, 
Sir, as of October of '46, of the total amount of $1,600 of that of which he 
owned a half or $800? A. I see that, sir. 
2381 Q. And does that, sir, not also reflect that as to the mortgage here 
on 881 Princeton Road, the second item, that instead of any figure of 


$12,000 or $11,300, the total amount then outstanding was $8,600 of which 
he owned $4,300? 


* * * * * 

2382 Q. Now, Mr. Cohen, likewise as to the Princeton Road, that 
indicates a half interest on an item outstanding in October of '46, Isn't 
that true? A. I, I don't know whether this indicates that in either one 
of these two cases. This column, $1,600 for Fifth Street -- may I answer 
the question this way? 

Q. Go right ahead, sir. A. This item, 6805 Fifth Street, which is 
shown on the net worth statement at $1,170.16 is headed |"total second" 

2383 which apparently indicates a second mortgage of $1,600. 

Q. Yes, sir. A. It is extended as amount owned, | $800. Now, I 
don't know whether that total second of $1,600 was the original amount 


of it and whether this $800 is the remaining balance compared to $1,170.16 
ten months earlier, or whether it indicates that the present balance, that 


is, the balance on this statement, was $1,600 and that Mr. Chaifetz had a 
half interest. 


? 


Q. All right, sir. A. I can't tell from this. 
Q. Now, I direct your attention, sir, to that particular -- particular- 


ly that item which is Princeton Road. And may I have the affidavit of Ida 
Chaifetz? 


* * * * * 
2385 Q. I show you at this time, Mr. Cohen, Government's Exhibit 87; 
which has been received in evidence, as the affidavit of Ida Chaifetz, the 


mother of the taxpayer, that is the taxpayer Abraham Chaifetz whom you 
have identified, that is the same defendant. 
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And I will ask you, sir, if this was brought to your attention by the 


defendant or anyone else that he -- the affidavit of Ida states that he and 
Al Wilner loaned Mrs. Chaifetz' daughter, the sister of the defendant, 

Be tty, that is, $12,500 in 1945 on a mortgage on a home in Long Island 
2386 and that this was paid off -- just paid off -- period. Was that brought 
to your attention to show this difference between the whole or half owner- 
ship of this particular mortgage? A. No. I never knew of any connec- 

tion between Al Wilner and this particular mortgage. 

Q. All right, sir. A. Though this does not indicate half or any 
percentage. This just says, "He and Al Wilner loaned my daughter 
$12,500." 

Q. It does not indicate any. That is true, sir, A. That is right. 

Q. All right. And it doesn't indicate that it was ninety-ten, or 
fifty-fifty or what it was? A. That is right, sir. 

Q. But there was less or some other interest in this particular 
mortgage than that of the defendant, Isn't that true? A. On the basis 
of this statement, that is true, sir. 

Q. Yes, sir. And, therefore, sir, when you look at Government 
Exhibit 86 which is in evidence and reflects an outstanding total of 
$8,600 and the amount owned by the defendant of $4,300 that indicates 


to you a fifty per; cent interest, does it not? A. Well, it indicates 


something. I don’t know whether it indicates exactly that there was a 
2387 fifty per cent interest in it. 

Q. Yes, sir. Well, the total amount as shown here, total second, 
is $8,600 and thei total amount owned shown is $4,300. Is that true? 
A. But this total -- 

Q. No, is that true or not, sir? Is that the two figures that 
appear there? A. That is right, sir. 

oe * * * * 

2389 Q. Well, let me put this question to you, sir: Do you purport to 
stand behind the Defendant's Exhibit 45 as a true and correct net worth 
based on what the defendant furnished you? A. Insofar as my knowledge 
is concerned, yes, sir. 
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Q. In other words, with the limitation of whatever 
2390 Is that true? A. With whatever the limitations ar 

with any item here. I mean, -- Q. Yes, sir? 

Q. Yes, sir? A. --I can't say that -- I can't go 
I know about it. 

Q. That is correct, Mr. Cohen. 
correct. 


Q. That is right. You can't say what you do not know. 


is right. 


* * * 


REDIRECT EXAMINATION 


BY MR. AHERN: 
* 


2395 


* * * 


2396 Q. So, Mr. Witness, all those debits were prior to 
1950. Isn't that true? A. That is right, sir. 
Q. And so they would all be added together, would 


he gave you. 
e in connection 


beyond what 


A. As far as I know, it is 


A. That 


* 


December 31st, 


constitute an 


asset as of December 31st, 1950. Isn't that right? A. That is right, sir. 


Q. All right. Now we will take up the second one, 
Mr. Smithson asked you about a -- what you had seen wit! 


Defendant's 29. 
h respect to a 


loan receivable from Roy Smith which we have listed on +- as of Decem- 


ber 31st, 1950, as $400 owing to Mr. Chaifetz. I will ask 


you, sir, 


whether you have not -- did you not see this document reflecting a pay - 


ment of $750 to Mr. Smith on November 15th, '49? 
2397 
of the examination of Mr. Chaifetz. 


MR. SMITHSON: Objection, your Honor. It was the subject 


THE COURT: Well, you asked him if he had ever seen the note. 


MR. SMITHSON: That is right. 


THE COURT: Also he has a right to ask him what he did see, I 


think. 


THE WITNESS: Yes, sir, I saw this check in the amount of $750 
dated November 15th, 1949 
BY MR. AHERN: 

Q. And if $350 of that was paid prior to December 

would that be, using your accepted standards, a basis for 


31st, 1950, 
listing $400 
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as due and owing as of December 31st, 1950? A. That is right, sir. 

Q. All right. Now, you were asked by Mr. Smithson about Living- 
ston. Defendant's 27, please. Mr. Smithson asked you whether you had 
seen any documents. I will ask you -- 

THE COURT: I think the question was whether he had seen any note. 

MR. AHERN: Any note? 

THE COURT: That is my recollection. 

BY MR. AHERN: 
Q. Well, now, with respect to the Livingston transaction I will ask 
2398 you whether you had ever seen Defendant's No. 27 for identification, 
which is a check and a slip -- well, Defendant's 27, I gather, includes both 
items, the loan of Livingston and the brooch of $1,100. I will ask you 
whether you have seen those two exhibits before? A. Yes, I have. 

Q. And with respect to the check will you give me the date of the 
check? A. March 30th, 1949. 

Q. Now, incidentally, Mr. Cohen, in your experience as an account- 
ant in the loaning of money do you many times run across transactions 
where money is loaned on the basis of a check without the formalities of 
a note being executed? 

MR. SMITHSON: It is not a question of what is done many times. 

It is the question in this case. Objection. 

THE COURT: Sustain the objection. 

BY MR. AHERN: 

Q. Defendant's No. 25 received in evidence. I will ask you, sir, 
with respect to the Samuel's loan of $300, I will ask you whether you have 
seen this document which is marked Defendant's No. 25, a check in the 
amount of $300 to Betty Samuels? A. Yes, sir, I have. 

2399 Q. As of January 26th, 1950? A. Yes, sir. 

MR. SMITHSON: For the record, your Honor, I didn’t ask about 

that but it is all over now. 
BY MR. AHERN: 

Q. Defendant's 23, L. Chaifetz. I will ask you, sir to look at all 

the documents contained in Defendant's No. 23, which is received in 
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evidence, with respect to the $1,800 loan to L. Chaifetz, and I will ask 
you to look through them and tell me whether you have seen them or 
those before on listing this as a loan in your statement?) A. I have 
seen these documents, yes, sir. 


Q. And were they the records upon which you predicated the 


insertion of a $1,800 loan effective as of December 3ist,| 1950, in 
Defendant's 45? A. Idid. That is right. 

Q. I will show you Defendant's No. 22, which has been received in 
evidence, and I will ask you whether you have ever seen that document 
from the -- the check from Chaifetz to Al Wilner in the amount of $1,000? 
A. Yes, I have seen this. 

Q. And was this the document upon which you predicated your entry 
along with any statement given by Mr. Chaifetz of a loan of $1,000? 

2400 A. That is right, sir. 

Q. Now, may I have Government's No. 37? It is Defendant's 37 
prepared by the agents which we introduced in evidence. 

MR. SMITHSON: For the record, your Honor, the Government 
did not utilize Defendant's 37 and I do object to it. 

MR. AHERN: I think I can state my reason, your Honor. I want 
to -- he was asked certain questions about Defendant's 44 with respect 
to the Samuels asset. He was questioned about whether Mr. Chaifetz 
had a whole interest or a half interest in the Samuels, Ben-Mar Restaurant-- 

THE COURT: You had better come up here. (At the bench:) 

THE COURT: I don't see how this has anything to do with what 
the Government asked. He wasn't using this Government! thing to help 
make this -- 

MR. AHERN: No, but I want to show under the Government's 45 
net worth they didn't even give him credit for a half interest. 

THE COURT: That is argument. That is argument. I don't 
think it is proper to ask this accountant about that. You ¢an use that 
as argument. I don't think it is proper to ask him about that. This 
anyway had to do with prior years. 
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2401 MR. AHERN: '45. 

THE COURT: Yes, and I only permitted that in, as I indicated be- 
fore, for such assistance to the jury that it may be to determine whether 
there was liability in that statement as of December 31st, 1950, and 
subsequent years,| but to ask him about it, I think that gets in the realm 
of argument. 

MR. AHERN: Well, may I preserve an objection to that, sir? 

THE COURT: Oh, surely. (End of Bench conference.) 

MR. AHERN: Have you got that financial statement, Mr. Smithson? 

MR. SMITHSON: Which one ? 

MR, AHERN: The one you used on cross-examination. What is 
that number? Oh. Government's 86. 

BY MR. AHERN: 

Q. You were asked about this statement given by Mr. Chaifetz 
to the bank, Government's 86. This lists his net worth as of '46, 
$90,155, does it not? A. May I add this up quickly? 

Q. Yes. A. It is a little bit of a change and I don't know what 

2402 the change -- 

Q. Go ahead. A. -- what the corrected figure is. 

Q. Add it up and tell me what you say that net worth shows. 
A. Yes, sir. It is $90,155. 

Q. As of what date? A. October 16th, 1946. 

Q. Now, sir, in connection with inquiry about Defendant's No. 44, 
do I understand that you prepared this document, Defendant's 44, which 
is his net worth as of December 31st, 1945? A. Yes, I did. 

* a * * * 

THE COURT: He may answer the question. 

THE WITNESS: Yes, I do know that it has been turned over to 
another accountant. 

BY MR, AHERN: 

Q. All right. Now, sir, with respect to this $11,300 that 

mortgage of Marie and Betty Samuels, I will ask you this: Do you have 
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an independent recollection of seeing checks and documents in connec- 
2403 tion with this total mortgage which was originally executed? 

A. Yes, I do. 

Q. And do you have an independent recollection now of the total 

amount of the original mortgage? A. My recollection is|that it was 

$12,500. 

Q. Now, I would like to ask you, Mr. Cohen, in defining assets if 

an individual put up $12,500 or any sum for a mortgage and intended to 

give a half interest or any kind of an interest by contract or otherwise 
with a third person, would he still not have a total asset equal to the 


total amount of the mortgage? 
* * 


(At the bench:) 
2406 MR. AHERN: Your Honor, I feel somewhat embarrassed because 


* * 


the defendant called this to my attention. Apparently, I really missed it 
here, They have used this bank statement to impeach the defendant's 
assets as of December 31, 1945, and this statement was made out the 
16th of October, 1946, I had not been under that impression. 

MR. SMITHSON: I read the date to you, counsel. 

MR. AHERN: I think, Your Honor, all that testimony was improper, 
.then, because the statement as of the 16th of October, 1946, could not be 
used to impeach the assets as of December 31, '45. 

THE COURT: I think that is a matter of argument. 

MR. SMITHSON: It is the interest, Your Honor. 

THE COURT: The defendant claims between December '45 and 
this date there was a change in the picture so far as one-half owner- 
ship -- 

MR. AHERN: That would be affirmative evidence. Your Honor, 
for the record, I would ask Your Honor to strike all the examina‘ion 
concerning this statement and instruct the jury it has now been discovered 
that this statement was as of -- 

2407 THE COURT: This date was referred to, was it not, when the 

statement was directed? 
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MR. SMITHSON: Yes, Your Honor. 

MR. SMITHSON: Yes, Your Honor. 

MR. AHERN: I had assumed this was '45, on the basis of your 
examination. 

THE COURT: It is so closely associated with that date, a matter 
of over half a year. 

MR. AHERN; It's almost 9 months, Your Honor. 

THE COURT: If the defendant has any explanation -- I think the 
Government has a right to show this because it is so closely related in 
point of time, to impeach the defendant's testimony. If the defendant has 
an explanation as to what happened between December and this date of 
*46, he is privileged to do so. 

MR. AHERN: Your Honor, for the record, I move to strike all that 
testimony. 

THE COURT: The motion is denied. (In open court:) 

SAMUEL H. COHEN 
* * * * 
REDIRECTION EXAMINATION - (Continued) 
BY MR. AHERN: 
Q. Mr. Cohen, * * * * *, 
Q. Now, I will ask you this, sir: Does a statement made out in 


October -- the 16th day of October of 1946, using your experience as an 


accountant, would such a statement, made out on that date, reflect the 
net worth of the defendant at the end of 1945? 
2409 * * * * 

THE COURT: He may answer the question. 

THE WITNESS: No, it would not represent the net worth at a 
different date. 

* * * * * 

Q. Mr. Cohen, assuming that a proper net worth statement is 
prepared in that all the assets of a taxpayer for the base year are included, 
my question is, is!the net worth approach to a reconstruction of income, 
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even when all the assets are included, an exact method or an approximate 
method of approximating income? A. It is, under the best circum- 
stances, an approximation, and very often used in accounting as a test, 
in the nature of approximating income. 

MR. AHERN: I think that is all, Your Honor. 
RECROSS EXAMINATION 
BY MR. SMITHSON: 
* * * * a 
Q. Mr. Cohen, Mr. Ahern, on redirect examination, spoke to you 
2410 about some payments of $51 made by Mr. Chaifetz on a Merton 
Oliver note, 1949. Do you recall that? A. Yes, sir. 
Q. And you treated that, sir, as an asset as of 1950! It became 
an asset, did it not, Mr. Cohen, at the time he first made a payment 
under his subordinate obligation? A. That's right. 


Q. And actually, sir, since the payments were made all in 1949 


or '50, it was properly a deduction and not an asset as of December 1950, 


isn't that true? A. No, sir. 
Q. Tell me, sir, are you familiar with what is known as the Com- 
merce Clearing House Tax Service? A, Yes, sir. 
Q. And you are a tax attorney, are you not, sir? Aj Yes, sir. 
Q. And I believe you have what is known as a Treasury card and 
you do practice before the Internal Revenue Service? A. |That's right, 
sir. 
Q. Tell me, sir, are you familiar, or had occasion, sir, to 
recently read or examine the volume of the Commerce Clearing House 
Standard Federal Tax Reporter, 1959, Volume 2, covering the sections 
1400-2699 on income tax? A. No, sir, I have not. 
Q. Have you had occasion, sir, to read a decision which appears in 
here, and if I may read this to you, sir -- A. I have not read that 
volume, sir. 
* * 
BY MR. SMITHSON: 
Q. And, sir, as to the point which appears on page 22,121, where 
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it has to do, sir, with an installment payment by an endorser on a note, 
and it reads as follows: 
"Where an endorser on the cash basis paid a note 

in installments in 1930, '31 and '32, an indebtedness of 

the principal to such endorser arose at the time of the 

various payments and constituted a bad debt in each 

instance, deductible only in the years payments were 


made by the endorser." 


Do you subscribe to that and recognize and acknowledge that, sir? 
MR. AHERN: Well -- 
THE WITNESS: No, I don't -- 

* * * 


BY MR. SMITHSON: 
* * * * * 


Q. And have you had occasion, sir, to have cited to you the case 


of Roberts in 37 Board of Tax Appeals 549, which holds to the same effect 


as I have just quoted you? A. Iam not familiar with that case, sir. 
ae * * * * 


Q. Do you challenge the accuracy, sir, of what I read to you from 
the Commerce Clearing House? A. There are cases both ways on that 
point and it is a question of fact. If the payment by the endorser -- 

2413 ‘if there is no chance of collection, then there is a bad debt. But 
if there is a possibility of collection, then it is not only not a bad debt 
but an asset and a duty on the part of the endorser to try to collect 
from the maker of the note. And if he doesn't collect at some subsequent 
time, he would have a loss. 

Q. And there would be a loss, sir, if there were no attempt to 
collect and it would be a loss in thos years, 1949 and '50, correct? 

A. I don't think the Government would say that, sir. I think they would 
ask that an attempt be made before they allowed the loss. 

Q. I will ask you, sir, though, under the statement as you have 
just made, there would have to have been some attempt made to 
recover, is that correct? A. In order to claim a bad debt loss, yes, sir. 
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Q. Yes, sir. Tell me, sir, did the defendant ever show you any 
action against Merton Oliver for recovery? A. No, sir. 

Q. In other words, he assumed and told you that this was a debt 
and he had repaid it in those two years, is that right? A! That's right. 

Q. And, of course, you do acknowledge that this particular portion 

2414 of the Commerce Clearing House is accurate? Or would you care 
to read it, Mr. Cohen? A. Oh, I believe what you have read to be there, 
yes, sir. 

* * * 
FURTHER REDIRECT EXAMINATION 
BY MR. AHERN: 

Q. Now, Mr. Cohen, Counsel Smithson asked you about a bad 
debt. There wasn't any evidence with respect to the Merton Oliver 
transaction, which was listed as an asset at the end of '50| that it was 
a bad debt and was not repaid, was there? A. I don't understand the 
question, sir. 

Q. Do you recall the questions that Counsel Smithson asked you 
about a bad debt? <A. Yes, sir. 

Q. In other words, he said: "Where an endorser on the cash basis 
paid a note in installments in 1930, '31 and ''32, 2n indebtedness of the 

2415 principal to such endorser arose at the times of the|various payments 
and constituted a bad debt in each instance, deductible only in the years 
payments were made by the endorser. Roberts 36 BTA. Similarly 
Shepherd." 

Then later on -- there is a case here, Moore, 8 BTA, which says: 

"Deduction is disallowed endorser in a year maker of 

notes informed endorser that he was insolvent and could 

not pay his note when due, endorser having made no |pay- 

ment in that year." 


Now, bearing in mind the whole question here of whether these 
payments made that were deducted from Mr. Chaifetz' account because 
of a default . on the part of Mr. Oliver should be treated as an asset or 
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to be deducted as a bad debt, what is the general principle of law relating 
to the requirements that a taxpayer must establish before he can list a 
given debt as a bad debt loss? 

THE COURT: Hadn't he just express that we 

MR. SMITHSON: Yes, Your Honor. 

THE COURT: Hadn't you just previously given that opinion? 

2416 THE WITNESS: I thought I had, sir. 

THE COURT: He will be repeating just whathe:said, Mr. Ahern. 

I think he explained what his position was on that. 
BY MR. AHERN: 

Q. Well now, inthis case, Mr. Cohen -- let me put it to you this 
way: Why didn’t you list this as a bad debt loss? A. Well, if it were 
a bad debt it would not have been an asset on December 31, 1950 and 
there would have been no occasion to do anything with it. 

Q. Now, in this case you listed it as an asset, did you not, because 
all the payments that had been deducted from Mr. Chaifetz' account were 
deducted prior to December 31, 1950, isn't that right? 

* * * * * 
2419 Q. Now, with respect to this Oliver transaction, have you, in 
your experience, had this type of factual situation before, other than 
this Oliver transaction? 

MR. SMITHSON: I object. We are not concerned with that. 

THE COURT: He may answer the question. 

THE WITNESS: I have had situations somewhat like this, yes, sir. 

BY MR. AHERN: 

Q. And using your experience and knowledge in the field, did you 
treat those transactions in the same manner in which you have treated 
this transaction? A. Well, it's a question of fact. I mean,JI am sure 
you can find cases both ways on this particular thing, depending on the 


circumstances. If there is no chance of recovering this charge-back, 


then there is a loss. But if you believe that you can recover or eventually 
will recover, you/have just as much of a right to that payment as the bank 
might have had to begin with. And, on that basis, there would be no loss, 
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and in most of those cases the Government says there is no loss unless 
you make a definite attempt to recover. 

Q. And how far does the Government require you to go? Do they 
require the filing of a suit to recover judgment, or do you have an opinion 
2420 as to how far the Government has required in those cases that a 
taxpayer go to show that a debt is truly a bad debt? 
MR. SMITHSON: Do you believe, Your Honor, this is proper 
redirect ? 
THE COURT: Are you objecting ? 
MR. SMITHSON: Yes, sir. 
THE COURT: Overruled. He may answer. 
THE WITNESS: The Government doesn't -- I don't think that you 
can say that there are a set of rules that are followed in determining 
whether or not an item is worthless. I think a reasonable attempt has to 
be made to collect. You do not have to go as far as actually going into 
court to sue because if you know that if you sue and win land nothing 
would be recovered, it would be just expense incurred without any real 
ultimate purpose. So, it is not necessary to actually go and actually sue. 
And I would say that how far you go depends, again, on the circumstances 
of a particular matter. 
BY MR. AHERN: 
Q. Now, with respect to this net worth, when you made up this 
net worth statement you had ascertained, did you not, that this indebted- 
ness had, in fact, been repaid, so there wasn't any need to concern your- 
self with this question of a bad debt loss? 
2421 THE COURT: You are testifying now, counsel. 
MR. AHERN: Let me rephrase the question. 
BY MR. AHERN: 
Q. When you prepared this net worth statement, did you make a 
decision in your own mind as to whether this was, in fact, an asset? 
A. Yes, I did; on the basis of those charge-backs and the belief that 
they would be recovered, that constituted a right to the taxpayer, to the 
defendant, which amounts to being an asset at a particular ti me. 
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Q. Showing you a part of 49-A, B and C, and directing your atten - 
tion to No. 4242, I will ask you, do you have any independent recollection, 
Mr. Cohen, as to whether you saw any deposits in his book or entries 
in his deposit with respect to repayments of the Oliver loan? A. I 
don't recall. 
Q. One final question. If, in fact, the Oliver loan had been repaid - 
there would be no question about listing it as a bad debt, isn't that right ? 
MR. SMITHSON: I believe counsel is again testifying, Your Honor. 
I object. 
THE COURT: He is asking a question. He may answer. 
THE WITNESS: May I have that question again, sir? 
BY MR, AHERN: 
Q. If, in fact, sir, the Oliver loan was repaid to the taxpayer -- 
THE COURT: Instead of making the statement, you better ask a 
question. 
BY MR. AHERN: 


Q. If it were repaid, would there be any question of listing it 


as a bad loan or as a bad debt? If, in fact, the Oliver loan was repaid 
to the taxpayer -- 
THE COURT: How would it be listed? 
BY MR. AHERN: 
Q. How would it be listed? A. It would be listed as an asset. 
MR. AHERN: That's all. 
MR. SMITHSON: Nothing else of the witness. 
THE COURT: You may be excused. (Witness excused.) 
WAYNE KENDRICK 
* * * 
DIRECT EXAMINATION 
BY MR. AHERN: 
2423 * * * * * 
Q. * * * * Will you state your full name? A. Wayne Kendrick. 
@. And where do you live, sir? A. Lombardy Apartments, 2019 
Eye Street, Northwest. 
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Q. And will you tell us your occupation or profession? A. Iam 
a certified public accountant. 

Q. And how long have you been a certified public accountant ? 
A. Since 1917, with the exception of two years in the First World War. 

Q. Now, will you give us a little of your background experience 
in the field of accounting and any positions you have held on any account- 
ing boards in the District of Columbia, if any? A. Well, of course, I 
have done about every kind of accounting over that lengthiof time. For 
several years I was a member of the Council of American Institute of 
Accountants. I was on the Executive Committee of the American Insti- 
tute of Accountants. I was on the Tax Committee of the American Insti- 
tute of Accountants, I was president of the Examining Board in the 
District of Columbia for about 27 years. Iam Past Associate Dean of 
Southeastern University, in the Accounting School. I taught over there 
for many years. Otherwise, I am in just general practice. 

2424 Q. Do you hold degrees, yourself, in accounting? |A. Yes, sir, 

I have a Bachelors Degree and, of course, I have a certificate as a CPA. 
* * * * * 

2425 Q. Suppose I break it down. In the making of a net/ worth approach 
to reconstruct income, what, if any, are the essentials of/such an ap- 
proach? A. Well, you have to have accuracy. 

Q. Yes. A. Reasonably close. 

Q. In determining accuracy, do you accountants establish what 
they call a base year? A. That's right. 

Q. Tell us what relevancy, if any, the base year is|to the prepara- 
tion of a net worth approach to reconstruct a person's income. A. Well, 
it is necessary to have a correct starting point, a correct valuation of 
the assets and liabilities at a starting point. And it is just as necessary 
to have a correct valuation of the assets, less the liabilities, at an ending 


period. Otherwise, there cannot be an accurate determination of increase 


in net worth or decrease, either. 
Q. Why is it if you do not have an accurate ascertainment of the 
assets at the base year, why is it, then, that the net worth which flows 
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from itis inaccurate? Whatis the reason for that? A. Well, the 
net worth is measured by the difference between the excess of assets and 
liabilities -- over liabilities, at the end of the period, as compared to the 
2426 excess of assets over liabilities at the beginning of the period, and 
if any of the assets or the liabilities at the beginning or ending period are 
not properly stated, then there cannot be a correct amount shown as in- 


crease or decrease in net worth. 
* * * * 


A.* * * Now, just because there is an increase in net worth 


doesn't necessarily mean that all of that amount is taxable. There are 
many other items that must be adjusted to arrive at the taxable income. 
Q. Such as? A. Well, such as capital gains, half of it; gifts; 
tax exempt income; any number of things. 
MR, AHERN: May I have a mark on this? 


(Document referred to was marked Defendant's 
Exhibit No. 53 for identification.) 


BY MR. AHERN: 

Q. First I will show you, sir, Defendant's -- First I will show 
you Defendant's 44, which has been received in evidence, and I will ask 
you, first, can you recognize that, Defendant's 44? A. I can. 

Q. And what do you recognize thatas? A. Thatisa list of as- 
sets furnished me by Mr. Chaifetz as having been owned by him on De- 
cember 31, 1945. 

Q. Allright. Now, with respect to the furnishing of that list by 
Mr. Chaifetz, were you requested by Mr. Chaifetz to do anything about 
those lists of assets? A. Yes, he asked me to verify the items and 
certify them, if I could. 

Q. Now, I will show you Defendant's No. 53 for identification and 
I will ask you, first of all, can you identify that? A. Yes, sir. 

Q. And what is that, sir? A. That is a statement that I 
prepared, after examining various information submitted in connection 
with this list of assets, with the idea of determining whether or not the 
list and the items were correct. 


645 
@. Now, sir, -- A. According to my opinion. 
2428 MR. AHERN: Your Honor, I think it would expedite jthe examina- 

tion -- I would like to move the admission of this exhibit in evidence and 
pass sufficient copies to the jury so that they can follow through on my 
examination. 

MR. SMITHSON: Your Honor, apparently the witness has testified. 
I do not know that it amounts to anything more or adds anything more to 
it as an exhibit. 

MR. AHERN: I think it is in the form -- it serves the same pur- 
pose as a chart, Your Honor. It would make the testimony that much 
more understandable. 

MR. SMITHSON: It is is purported to be a chart or represented to 
be a chart of this particular witness as to items which he verified and 
prepared, the same as the other charts, I cannot very well object to a 
chart. 

THE COURT: Well, I assume that is what your position is. 

MR. AHERN: My position is that this comprises the results of his 
examination. 

THE COURT: This will be received in evidence, with the instruc- 
tion to the jury as previously given, that this, in itself, does not con- 
stitute evidence but is merely the contention of the defendant -- it re- 
flects the situation as is borne out by the testimony of this| witness with 


reference to the items he enumerated in this exhibit; and it will be for 


the jury to determine, as exclusive judges of the facts, as|I have indicated 
2429 before with reference to Government's Exhibit 66 and Defendant's 
Exhibit 45, which is the net worth statement of the defendant, Government's 
Exhibit 66 which is the net worth statement prepared by the Government, 
as well as this exhibit, it will be for the jury to determine as the judges 
of the facts whether these representations are borne out by the testimony. 
With that understanding, it will be received in evidence. 
* * * * 
BY MR. AHERN: 
Q. Now, sir, directing your attention to the first exhibit, A, 
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namely, the mortgage of Murray and Betty Samuels, which you have 
recorded as $11,300 as of December 31, 1945, will you tell me, first, 
what record or document you had, if any, with respect to that asset? 
A. Ihad mortgages, canceled checks, and various papers in the file 
handed to me by Mr. Chaifetz. 
Q. Now, will you produce those, sir, that relate to that particular 
asset? 
2430 (Documents were handed to Mr. Ahern by the witness.) 


* * * x 


Q. Was this item listed, sir, as a verified item? A. Yes, sir. 
* * * * 
2431 BY MR. AHERN: 

Q. Now, sir, I will direct your attention to Item B, the mortgage 
of the Ben-Mar Restaurant, Incorporated, listed as a verified item in 
the amount of $9,780, andI will ask you, did you see any documents in 
Support of that contention? A. I saw a contract of sale in which the 
contract called for a down payment of $9,000. The balance was sup- 
posed to be around $12,500, subject to some adjustments, and it was 
finally -- total sales price was finally shown as $23,521. 42. 

Then they took what was known -- I quote, "Chattel trust notes," 
amounting to $13,700 was the original amount of this mortgage. And it 
was paid, according to the terms, up to the end of '45. The balance 
had been reduced to $9,780. That is shown on the list of payments. 
They are in accordance with the contract, which is a formal -- contract 
of sale. It all appeared genuine to me. 

Q. Sir, do you have those documents with you? A. Yes, sir. 

* * * * 

2432 Q. Did you verify that asset, sir? A. Yes,sir. 
MR. AHERN: Your Honor, I do not intend to read all of these. 


I wonder if I may just describe to the jury what these exhibits consist of, 


without -- 

THE COURT: Which exhibits are you talking about? 

MR. AHERN: I was going to start with the first one I introduced 
and just say what was in it. 
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THE COURT: Which first one? 

MR. AHERN: That's Defendant's 54. 

THE COURT: Go ahead. 

MR. AHERN: Defendant's 54, which related to the Samuels mortgage 
of $12,500, members of the jury, consists chiefly of a check in the amount 
of $12,500, and then there is correspondence relating to it... 

There is a receipt from the Nassau County Clerk's Office, $70, for 
the cost of recording the mortgage. 

There is an affidavit of Betty and Murray Samuels with respect to it 
stating the amount of the loan and so forth. 

Then there is attached to it a copy of the agreement between Betty 


Samuels, Murray Samuels, and Mr. Chaifetz, and Fairfield Farms, which 


was the corporation. That is a rather lengthy document. 
2433 Then there is some correspondence. 
And then there is a sheet of paper listing the proposed schedule of 
payments as to interest and balance due. 
Further correspondence with respect to it. 
Then there is the mortgage itself. And, apparently,| it's two 
mortgages, a chattel mortgage on a house, and it also covers a Separate 
mortgage on certain furniture. 
That is the gist of Defendant's 54. 
Defendant's 55 -- 
THE COURT: Defendant's 55 hasn't been offered yet). 
MR. AHERN: I offer in evidence 55, Your Honor. 
THE COURT: Any objection? It will be received. 


(Defendant's Exhibit No. 55, heretofore marked 
for identification, was received in evidence.) 


MR. AHERN: 55, members of the jury, is an agreement, basically 
an agreement between Mr. Chaifetz and Mr. Gerry, the purchaser for 
the sale of the capital stock of the Ben-Mar Restaurant, a District of 
Columbia corporation, and it is a somewhat lengthy document. 

Then there is a supplemental agreement attached to it between Mr. 
Chaifetz and the purchaser. 
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T Then a slip of the Recorder of Deeds Office, $4.80, for recording. 
And then there is the indenture made the 2nd day of January 1945, 
2434 a deed of trust between the Ben-Mar Restaurant, District of 
Columbia corporation, and securing to Abraham Chaifetz the amount 
indicated. 
Other papers and documents that bear on that issue. 
BY MR. AHERN: 
Q. Now, sir, I will direct your attention to item C which is the 
Liberty National Bank checking account, which you list at the end of 1945 
in the amount of $9,645.24. Did you verify that asset? A. That 
balance is as shown by a copy of the bank statement of the Liberty 
National Bank, and the balance there shown is $9, 645. 24. 
Q. Do you have that with you? A. Yes, sir. 
* * * * 
2437 Q. You will notice an amount of $14,531.25. You do not list that 
as a verified item, do you? A. No, sir. 
MR. AHERN: Your Honor, I wonder if at this point, would Mr. 
Smithson stipulate that that is a correct figure for December 31, '45? 
MR. SMITHSON: No, it is not. 
MR. AHERN: All right. 
BY MR. AHERN: 
Q. Do you have a record, sir -- .what records do you have, then, 
or did you have, to arrive at this figure that the defendant had $14, 531. 25 
in Series E bonds on that date? A. Mr. Chaifetz handed me a list, 
typewritten list, and attached papers and marks in writing and work 
sheets, showing that figure. But, of course, at this late date we could 
not make a physical inspection of those bonds. At least, we didn't make 
2438 a physical inspection, so we treated them as unverified. 
Q. In other words, is that why you treated them as an unverified 


item, because you did not physically see the bonds? A. That's right. 


* * * * 


MR. AHERN: Your Honor, with respect to these bonds, Mr. 
Smithson stated that apparently they added it wrong and they would agree 


with our figure. 
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MR. SMITHSON: We recomputed it during the recess. We were 
off around $75. We will stipulate that. 

* * * * 

2439 THE COURT: Which ones are you willing to stipulate? 

MR. SMITHSON: Starting on page 2, Your Honor, we will stipulate 
the residence, $8007.50 stipulate the lots on Westover, $1546.60; stipulate 
-- we will not stipulate on Frances Haley, which is on page 3. 

THE COURT: ThatisG. He stipulates E and F but not G. 

MR. SMITHSON: Yes, sir. On page 4, we will stipulate H, which 
is Johnson. We will stipulateI andJ. Apparently, there is no K. 

We will stipulate L. We will stipulate N, but not M. Of course, we 
have expressed our Stipulation on Series E bonds. We will stipulate on 
Maple Hill, whichis K. That is the extent of our stipulation. 

THE COURT: You are not stipulating the cash. 

MR, SMITHSON: No, sir. 

MR. AHERN: Incidentally, while we are here, Your Honor. To 
map a schedule for tomorrow, I suppose Your Honor hasn't had a chance -- 

THE COURT: On this character? I wanted to talk with you about 
that when I excuse the jury. Maybe I should excuse the jury now and 
discuss this with you, unless you can finish up with this accountant. 

MR. AHERN: I doubt if I can, Your Honor, because I am going to 
get into a hypothetical with him, too. 

2440 THE COURT: I suppose you would be coming to character 


witnesses in the morning, won't you? 
MR. AHERN: Yes. 


* * * 


(Thereupon, at 3:50 o'clock p.m., the 
trial was adjourned to reconvene at 10:00 
o'clock a.m., Thursday, November 19, 1959. 
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Washington, D. C. 


November 19, 1959 
* * 


WAYNE KENDRICK 
* * * 


| DIRECT EXAMINATION - (Continued) 
* * * * 
2479 BY MR. AHERN: 

Q. Now, sir, you have listed a loan, Frances Haley, $1,921.73, 
as a verified item. 

Do you have any records to support that, sir? A. I have three 
paid checks drawn on the Liberty National Bank, one for $200, another 
for $300, another for $14, 021.73, with endorsements, which I have 
examined. 


* * * * * 


2480 Q. Now,| sir, in connection with that exhibit, you mentioned the 


last check. I may have misunderstood you. I thought you said 14, 000. 


What is the amount? A. No, 1400, $1, 421.73. 

Q. Now, sir, I will direct your attention to item H -- 

MR. AHERN: That has been stipulated to. Item H has been 
stipulated to, Your Honor. That is the loan of $6, 000 to Robert H. 
Johnson. 

THE COURT: I, J and L have also been stipulated. 

BY MR. AHERN: 
Q. Now, M. I will direct your attention, Mr. Witness, to Item 
2481 M, Second Trust Note, 6805 Fifth Street, in the amount of 
$1,170.16, which you list as a verified item. Did you have any records 
to support that asset? A. Yes, sir. 

Q. Will you produce them, sir? A. Well, I have correspondence, 
a canceled check for $1, 266.28, an endorsement on it "Purchase price in 
full for a note, Geraldine M. Hayes, dated June 30, 1944, secured by 
second trust on lot 25 square 3275, premises 6805-Fifth Street, North- 
west, Washington, D. C." It's endorsed by Orville C. Gaudette, attorney 
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for Helen E. Helbert. And there is an attached note, this deed of trust 


here, and then some pencil notes showing the original amount and the 
amount collected at the rate of $25 a month for seven months, some of 
which was applied to the principal, reducing the amount of the second 
trust note, and the balance of the $25 payments apparently has been 
treated as interest income. 

Q. Very well. May I have that? 

* * * * * 
MR. AHERN: I would like to offer that in evidence, Your Honor. 
THE COURT: Received. 


(Defendant's Exhibit No. 59, hereto- 
fore marked for identification, was 
received in evidence.) 


BY MR. AHERN: 

Q. N has been stipulated to, which was the second trust note 
for 245 Dale Drive, in the amount of $600. 

K has been stipulated to in the amount of $500. 

Now, with respect to the last item, which is listed as an unverified 
item, the cash on hand of $10, 000, isn't that correct, sir? A. That's the 
amount Mr. Chaifetz gave me. 

Q. What did you look or see upon which you predicated, or what 
information did you have which had you list that as $10, 000 and put it 
under the category as an unverified item? A. Well, I had no information 


from which to verify it. In other words, the only way I cduld have said 
that he had $10, 000 on hand at the end of the year would be to count the 
cash. Of course, it's impossible to have counted cash on|hand on 
December 31, 1945. 
Q. Is this item, then, sir, based on what Mr. Chaifetz told you 
as to his cash on hand? A. That's the item that was on his list that he 
gave me. 


2483 Q. Now, sir, when you prepared this matter, before we had these 
stipulations, I believe on page -- the last page, you have total verified items 
of $51,871.23? A. That is correct. 

Q. Now, in view of the stiuplations that have been) made with 
respect to the Series E bonds, which have now been stipulated to, the 
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Maple Hill deposit of $500 which has been stipulated to, what is your 


sum total now of verified items? A. Well, it would be approximately 
sixty-seven thousand some cents. 

Q. Sir, with respect to this list, the only item now which is 
unverified is the cash on hand, isn't that correct? 

MR. SMITHSON: Ob, no. 

BY MR. AHERN: 

Q. Now, sir, let me rephrase that question. With respect to 
the preparation of this report, and keeping in mind your standards as 
a certified public accountant, so far as you are concerned, not the 
Government, but so far as you are concerned, is the only item which 
appears on your report as an unverified item the cash on hand? 

MR. SMITHSON: I believe this is argumentative, Your Honor. 

I think he can ask the question without all of that preface as to his 
question. 

THE COURT: He objects to the form of your question. 

MR. AHERN: Does Your Honor want me to rephrase the question? 

THE COURT: I think you should rephrase it. 

BY MR. AHERN: 

Q. Sir, keeping in mind your standards to which you adhere to as 
a certified public accountant, considering this total report, what, if any, 
is the unverified item in the report? A. Well, accepting the stipulations 
of the Government on those two items, I would say the only item that I 
could not express an opinion on would be the item of cash amounting to 
$10, 000, cash on hand, I am talking about. 

Q. Now, sir, I would like to direct your attention to the Defendant's, 
Tbelieve, 45. This is a net worth, sir, prepared by Mr. Cohen. I would 
like to ask you, sir, directing your attention to page 2, under the heading 
of Additional Assets and the loan receivable of a Merton Oliver, and just 
having looked at that, I'd like to ask you this question: 

Assuming in the year 1949 a taxpayer, such as Mr. Chaifetz, or 
any taxpayer, endorsed a note, co-endorsed a note, and the maker of 
the note defaulted, and in the year 1949 and early in 1950, because of 
the default of the maker, periodic deductions were made on the account 
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of the taxpayer, Mr. Chaifetz, because of the default of the maker; if 
you were asked by the taxpayer to make up a net worth statement and 
your base year was 1950, how would you treat that item on the net worth 

2485 statement? What would it be? A. Assuming that the 350 is a 
collectible item? 
Q. And assuming that the item was paid back ih the year 1951. 
MR. SMITHSON: Objection. That question would not be possible 
as a hypothetical. There is no evidence to that latter feature, Your 
Honor. I do object to this question. 
MR. AHERN: I think there is, Your Honor. 
THE COURT: We will have to find out whether he has to assume 
whether it is a collectible item. If he has, there has been no evidence 
about that. 
MR. AHERN: There was testimony of repayment. 
MR. SMITHSON: Not to my recollection. 
MR, AHERN: Oh, yes. Mr. Chaifetz testified to that. 
MR. SMITHSON: I have no recollection of such|an item. 
THE COURT: Well, I suppose we can refer to the transcript. 
I do not exactly recall that specific thing. 
He can ask the question, and he will have to assume that it was 
collectible. And it can be referred to in the transcript later to determine 
it. 
BY MR. AHERN: 
Q. Assume that it was collectible, assume that it was paid back 
in the year 1951, how would you treat that transaction in the preparation 
2486 of a net worth statement? A. At the end of 1950? 
Q. Yes. A. I would treat it as an asset. 
Q. Now, sir, I will direct your attention to the last page of the 


net worth statement. I will direct your attention to Accident, Damage 

or Losses, under 12-31-54. ‘You will see the figure of $140.62. I will 
ask you, sir, based on your experiences as an accountant, to assume that 
a taxpayer had damage to an automobile, property loss, and that he made 
a claim against his insurance company, and the insurance company paid 
him $140. 62; and assuming, further, that you were asked to prepare a 
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net worth statement of the taxpayer from the years '51 through '55, 
in the year 1954 would you or would you not deduct from the net worth 
increase or decrease, as the case might be, the sum that he received 
in the amount of $140.62? A. Is that damages to an automobile? 

Q. Yes. A. Well, I think it would depend -- I am talking now 
about a tax situation -- I think it would depend whether or not the cost 
of repairs to the automobile had beencharged as a tax deduction. 

Q. Well, let's assume they were not charged as a tax deduction. 

2487 A. Well, if this is a personal automobile, not used in business, 
I would say that it is not a taxable income item, offhand. 

Q. Let's assume two factors, number one, that the car is used 
in business and that the damage was not deducted from the taxpayer's 
return and he received $140. 62 in the year 194. 

Let me break it into two questions. 

Number one, would the receipt of that be taxable income? A. I 
don't think so. I think it would merely offset the cost of the damages. 
The net worth increase would be reduced by the cost of repairing the car 
paid by Mr. Chaifetz, and the amount he received reimbursing him would 
offset the decrease and make no taxable income. 

Q. Well then, in preparing a net worth statement, when you came 
to the year 1954, would it or would it not be proper, under accepted 
accounting standards, to deduct from the net worth increase in that year 
the amount that he received, if he had not deducted that item on his 
return ? 

* * 
2488 BY MR. AHERN: 
Q. Now, sir, assuming the truth of all the facts I will now put 


forward to you in|this question, in other words, each fact I state you 


assume to be true. 

Assuming; sir, that in the year 1954 agents of the Internal Revenue 
Service came to investigate the tax return of Mr. Chaifetz; and assuming, 
further, that as a result of their inquiry they decided to use the so-called 
net worth approach to attempt to approximate his income for the years 


655 
1951 through 1955; and assume, further, that they decided to use as the 


base year 1950; and assume, further, that in attempting to add all his 
assets up for the year 1950 they neglected to include approximately 

$37, 000 in additional assets that he had at the end of the taxable period, 

at the end of the base year 1950; and assume, further, that there was 
testimony; and assume, further, that these assets which included cash 

on hand and loans receivable were -- the cash on hand was expended 
during the '51 through 155, and the loans receivable were paid back 
throughout this period; and assume, further, that there/has been testimony 
that -- 

THE COURT: You cannot, as I indicated before, you cannot 
include in a hypothetical merely that there was testimony. You have 
to assume that it is a fact, rather than merely that there was testimony. 

MR. AHERN: All right. May I continue on, Your Honor. 

THE COURT: Yes. 

MR. AHERN: I will adopt that. 

BY MR. AHERN: 

Q. (Continuing) -- and assume, as a fact, that the loans which -- 
that these assets which were omitted were paid back and became reflected 
as assets in a Government chart which was prepared, purporting to 
reflect the income of the taxpayer, his net worth increases from the year 
1951 through 1955; and assume, as a fact, that in 1954 the taxpayer 
received some $9600 from his father as a charge to take care of his mother 
and other expenses incident to what would be the impending death of his 
father; and assuming, further, that the Government refused, or that the 
Government did not give credit or make proper adjustment for receipt 
of this asset; and assume, further, that the taxpayer received certain 
disability benefits during the course of the year and that no below-the-line 
adjustments were made by the Government with respect to his increases 


in net worth; and keeping in mind your experience in the field and in 
accordance with the standards of a certified public accountant, would you 
say that the Government net worth statement, which was prepared, Govern- 
ment 66, would accurately reflect the increases in net worth of the taxpayer 
and, consequently, the increases attributable to taxable income? 
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MR. SMITHSON: Your Honor, I object to that because by far he 


attempts to summarize the entire proposition. By eliminating so much, 
I think it is too imcomplete a hypothetical question. 
THE COURT: Will you step 1p? 
{At the bench:) 

THE COURT: It is awfully difficult to ask another accountant, 
who hasn't prepared the statement, by assuming things, when you do not 
get the entire picture. I think that is not a fair proposition. 

Which items do you claim were omitted? 

MR. SMITHSON: Your Honor, we would have to go into the entire 
proposition of the fact that he had no cash on hand for a part of one year, 


during the time that he claims that he had cash on hand. He assumes 
the fact that these materials were all put back into the defendant's bank 
account and purchased these assets. He assumes that the loans were, 


in fact, loans outstanding. He assumes that as a fact -- 

THE COURT: Yes, but I mean -- 

MR. AHERN: That is the purpose of the question. 

THE COURT: Of course, you have a right ina hypothetical to 
assume the facts if they have been borne out by testimony, even though 
they are disputed. 

2491 MR. SMITHSON: That is correct, Your Honor, but -- 

THE COURT: What I wanted to find out, if he has omitted any items 
which he should have in his hypothetical question. If he has, I will insist 
that he put them in. 

* * a * * 

MR. SMITHSON: I would ask him to assume that the particular 
instrument, Defendant's 45, is inaccurate on its listing of assets in that 
it does not disclose the assets for furniture and fixtures in Florida. 

THE COURT: Well, I think you have got to assume -- I think that 
is undisputed. 

MR. AHERN: I am relating it to the Government's Exhibit. 

THE COURT: This is also the Defendant's position. This is also 
part of your proof, too. You have got to assume the thing that is against 
you as well as the thing that is for you that is undisputed. 
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You did not dispute that you did not include the furniture as an asset. 


MR. AHERN: Because the Government didn't, Your Honor. 


THE COURT: Well, I know. 
MR. AHERN: How could I put that in the question? 
THE COURT: Assuming, also, with reference to the furniture 


item it is not included as an asset. 

MR. SMITHSON: Also, Your Honor, that they +- 

THE COURT: They have a right to insist that you put that in. 

MR, SMITHSON: Also, Your Honor, that there|was not included 
therein that the particular form he is asked to comment upon, particularly 
eliminates the question of living expenses of this defendant. 

THE COURT: You have to assume, also, that living expenses were 
not added by the Government. You have to assume that| 

MR. AHERN: All right, I have no problem on that. I don't under- 
stand how I can ask the issue on furniture and fixtures. 

THE COURT: Because it is undisputed in your dwn statement that 
it was not included as an asset. You will have to call his attention to 
that. It is included as a depreciation reserve, but not as an asset, and 
you will have to get the entire picture. 

MR. AHERN: I understand that, Your Honor. I want to comply 
with your ruling, but I don't understand -- how am I, in my question, to 
refer to my own net worth? 

2493 THE COURT: Assuming, also, that the Government has not included 
as an asset the furniture item when it is marked for depreciation. 

MR. AHERN: I see. 

MR. SMITHSON: Because he has been using the comparison with 45, 
w hich, likewise, the Defendant's 45 does not. 

THE COURT: Yes. I think you will have to include that, plus the 
living expenses. 

MR. AHERN: Shall I go over that whole thing ? 

THE COURT: Just add those items. 

(In open court:) 
BY MR. AHERN: 
Q. Will you try to keep that in mind, sir? There are two other factors. 
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And assuming, further, that there is no inclusion as an asset the 


furniture and fixtures belonging -- there was no listing of the furniture and 

fixtures as an asset belonging to the defendant; and assuming, further, that 

there was no provision or no item listed for personal living expenses by 

the Government in the preparation of their net worth statement; would 

you Say, under all those factors, that in accordance with accepted account- 

ing principles, Government's 66, the net worth statement, would adequately 

or accurately reflect the increases in net worth and consequently, the in- 
2494 creases attributable to taxable income of the taxpayer? A. No, Sir. 

MR. AHERN: That is all. 
CROSS-EXAMINATION 
BY MR. SMITHSON: 

Q. And, of course, you accept, do you not, Mr. Kendrick, that 
each year stands in and of itself as a separate item for tax prosecution 
for the evasion? A. Yes, sir. 

Q. Tell me, Mr. Kendrick, you are a certified public accountant, 
sir. And you, I believe, classified as a verified item one of these matters 
here on this statement, sir. Let's see ifI can find it. Go, if you will, sir, 
to Item M on this particular form, that is, page 5. 

* * * * 
2495 BY MR. SMITHSON: 
Q. This'is M, Mr. Kendrick, I believe. I think it is so designated 


at the top, is that not correct, sir? A. That's right. 
Q. And that relates to the premises 6805 Fifth Street, is that 
correct? A. That's correct. 


Q. Now tell me, sir, this is what you call one of the verified or 
certified items, isn't that true? A. Verified, yes, sir. 

Q. And you, of course, therefore, sir, substantiate or relate to 
us that these figures, as related here, are absolutely correct? A. In my 
opinion they are, yes, sir. 

Q. Tell'me, sir, what did Mr. Chaifetz pay for this item? 

A. According to this check it's $1266. 28. 

Q. And what was the value of that note at the time he bought it? 

A. Well, it was a $2,000 note which he bought at a discount. I don't 
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2496 know just what the face value was. It says here, for the amount 
of $2,000, according to the correspondence, Interstate Bankers 

Corporation. 

Q. So you don't actually know what the rate of discount is, sir, 
or you didn't verify the rate of discount on this item? /A. I verified 
the amount he paid for it. 

Q. Yes, sir, that is the total that he paid, sir. That's correct. 
A. The face value was undoubtedly more because second trust notes 
always sell at a discount. I say always, generally do. 

Q. What you were concerned with, sir, was what he paid for the 
account for cost to him, isn't that correct? A. That's right. 

Q. And, therefore, when you put as the figure in this particular 
case that cost, you list it as of the cost to him of $1266. 28, right? 

A. That's right. 

Q. Whereas, the balance outstanding on it was approximately 
$1835, isn't that true? A. Well, it was the face value|of the balance of 
the note, but it was not an asset so far as he was concerned. 

2497 Q. It was not an asset, sir? A. It was only worth what he paid 
for it. 

Q. Tell me, sir, when you purchase a note and it's purchased at 
a discount, when you receive payments on that note, is/there not a prorata 
apportionment between the return of capital and discount or interest? 

A. That's correct. 

Q. Resulting, sir, in a proper adjustment of this figure and 
required such an adjustment in this case, didit not? A. That's right. 

Q. And you did not make that adjustment, did you, sir? A. I 
checked Mr. Chaifetz' adjustments. He has a schedule in there. The terms 
call for $25 or more per month. And it shows that he allocated of the first 

, $25, $15.82 as a reduction of principal, and the balance went into discount 
and interest, of course. The next month he allocated of the $25, $15.90 
to principal. 

@. Tell me, sir, he was making these allocations back there in 
19 -- what was the date of this note, sir? A. The date of the note was 
June 30, 1944, 
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Q. He was making these allocations between the return of principal 
and income at that time, and that's what he prepared and gave to you for 
this purpose? A. No, he purchased the note on June 2, 1945, according 
to this check. 

Q. Tellme, sir, he purchased it for -- excuse me. A. He pur- 
chased the note on June 2, 1945, and, in accordance with his schedule 
of payments, which is written in his handwriting, on July 1st he allocated 
$9.18 to interest, $15.82 against the principal, and he carried that on for 
the beginning of each month in approximately the same amounts. 

Q. The cost of this, though, was $1835.85, isn't that true? 
A. No, that was the face -- 

Q. Face value, I beg your pardon. A. Yes. 

Q. And the cost to him of 1266.28, right? A. That's correct. 

Q. And prorata apportionment works it out roughly to 68 or 69 
per cent, isn't that true? A. I haven't checked the percentage. 

Q. Would you accept that as a correct figure, sir, if I told you 
that I worked it out and that I divided the base of the 1835. 85 into 1266. 28 
and arrived at 68.9? Would you accept that? A. Well -- 

MR. AHERN: Wait a minute, Mr. Witness. 

THE COURT: He can answer whether that is the correct method 
of getting at it. That is about all he can answer now, I guess. 

2499 MR. AHERN: The only reason I objected, Your Honor, it appeared 

in the question that Mr. Smithson was testifying. 

THE COURT: I say the witness can answer whether this is the 
correct method of arriving at this figure. 

THE WITNESS: I don't know that I just understand your question, 
Mr. Smithson. I know that -- 

THE COURT: You can answer, then, how it is arrived at. 

THE WITNESS: I think the -- in other words, if the face value of 
that note at the time of purchase was $1835 and he paid $1266 for it, he 
paid approximately about two-thirds or a little more in cash for a note, 


promissory note, that was going to be paid over a period of time. So, I 
would say around 67, 69, if that is your percentage. I know it's about 
right. In other words, he paid about 69 per cent in cash for the promise 
of the man that made the note to pay. 
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BY MR. SMITHSON: 


Q. So, therefore, sir, this adjustment which you have made down 
here of $1266. 28 as the purchase price, less principal payments of $96. 12, 


those principal payments of $96. 12, were they apportioned between the 
return of capital and the return of income? A. I didn't check it. 

Q. And would that figure, sir, actually not be éven higher for 

2500 the benefit of the defendant and should you not have verified this 

figure, sir, at approximately $1200? A. Well, it might have been. But 
I took his figures. They looked reasonable to me. And he applied the 
payments against the principal. 

Q. Tell me, sir -- A. In other words, if it was any more, it's 
conservative valuation. 

Q. Ofcourse, sir, you took what he told you and the figures he 
gave you, isn't that correct? A. I took canceled checks, contracts, 
these list of payments. 

Q. You say, sir, you used canceled checks and|contracts. What's 
an exchange item, Mr. Kendrick? A. An exchange item? 

Q. Yes. A. I suppose it would be exchanging one check for 
another check. 

Q. That's right, sir. In accounting you have to| eliminate such 
matters, do you not, to arrive at a proper net worth or a proper, shall 
we say, total loan or total asset receivable, account receivable? A. That's 
correct. 

Q. And, of course, sir, when you are given certain items such 
as three or four checks, allegedly by a taxpayer, which allegedly, by his 

2501 testimony, applies for one purpose, and you are/|limited to the 
consideration of those and not given all of his checks or his check books, 
you can't say whether or not there aren't some exchange items in there, 
can you? 
* * * * * 

THE WITNESS: I don't see how there could be any exchange items 
in these particular assets for the reason that all these balances existed 
on December 31, 1945. For instance, if this note had been paid off before 
December 31, 1945 and he still wanted to use it as an asset, I would have 
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known that that had been changed into cash or some other asset. But 
this indicates that it had not been paid off and it wasn't due, the note 
was not due on December 31st, entirely. 
BY MR. SMITHSON: 
Q. Idon't mean to mislead you, Mr. Kendrick, but I am not 


referring to any specific item when I made that question to you and I 
did not particularly relate to the one of the 1266. 
What I now want to direct your attention to is the consideration 
2502 of an alleged loan of Frances Haley. Did you examine these three 
checks that were furnished to you? A. I certainly did. 
Q. But you saw no other checks by which you could eliminate the 


possibility of exchange items, did you? A. I saw no evidence that there 
had been an exchange. 

Q. Did you see other checks, sir, payable by Frances Haley to 
Abraham Chaifetz by which you could eliminate the concept of exchange 
items between Frances Haley and Abraham Chaifetz? A. No, sir. 

Q. Did you see a note on Frances Haley? 

* * * * 
2503 (At the Benchz) 

MR. LAUGHLIN: I might say, the defendant is just making a phone 
call for a witness, your Honor. He will be in in just a moment or two. 

If I understand it, if any character witnesses come in the room 
there will be no objection raised because I thought it was understood 
that character -- 

THE COURT: How many are you going to have? 

MR. AHERN: Maybe -- well, we put in calls for a great number 
but suppose, your Honor, if we get five would that be -- 

THE COURT: Yes. Well, it shouldn't be over five. 

MR. SMITHSON: I don't see why five. It seems to me five is a 
great number but that is up to your Honor. 

THE COURT: Well, of course, one of the things the court points 
out in these opinions is that the Court should limit the number so it doesn't 
become the trial of an issue of reputation rather than the particular charge. 
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Why don't you limit it to four? 


MR. LAUGHLIN: All right. 
THE COURT: I will say four. 


MR. LAUGHLIN: All right, your Honor. 
* * * * 


(End of Bench conference. ) 
BY MR. SMITHSON: 
Q. One of the items which you have testified about, Mr. Kendrick, 
is No. A. 
Do you see that one on your statement? A. Yes, sir. 
2506 Q. Tell me, sir, on that particular document tHe figures which 
you were given were $12, 500 as the cost of that mortgage, is that right, 


of the amount of money that Mr. Chaifetz has involved in that mortgage? 
A. Yes. 
Q. And you were told, sir, that that was his mortgage to that 
figure. Is that correct? A. Well, I was told that and the papers indicated 
that was a fact. 
Q. And by the papers, sir, you mean by those, the papers which 
the defendant saw fit to give to you? A. That is right. 
Q. Tell me, Mr. Kendrick, were you shown Government Exhibit 
79-A, which has been received in evidence as a letter written in 1952 by 
the defendant to his sister who was then known by the name of Wolf, and 
particularly did you see this item here, sir, which says} "You didn't 
think I did you a favor when Al and I lent you $12, 000 so/I can't expect 
thanks for $300"? 
Did you see that at the time? A. No, sir. 
* * * * 
REDIRECT EXAMINATION 
BY MR. AHERN: 
* * * * * 
MR. SMITHSON: May it please the Court, this ig all repetition 
on redirect. 
THE COURT: It is repetition. He has indicated how he verified 
the account by these instruments, counsel. I think it is repetition. 
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BY MR. AHERN: 


Q. IfI may just put this question: You don't see any other name, 
Al or any other name on these checks or documents, do you, sir? 
A. No, sir. 
* * 
BY MR. AHERN: 
Q. And, sir, with respect to this item which you were questioned 
2508 about by Mr. Smithson, that second trust note, it is that item M, 
sir, under accounting principles if you have a second trust note that ‘you 
purchase at a discount and then certain payments are made on that note 
are you allowed to apply those payments at first just to principal? 
A. Well, personally, I think that in a case where you pay so much for 
a second trust note at a large discount -- 
* * * * * 
Q. Give us your opinion as an accountant, sir, as to whether, 
No. 1, it would be proper when you purchase a note at a discount to apply 
the payments so received first to principal? ch: I think it is good account- 
ing principles to recover the cost of a note of that type before he starts 
taking -- applying any more as an income item to the discount. 
Q. And assuming, sir, you did in this particular case apply 
the other approach, of applying so much to the income in view of the 


discount, what would be the difference in dollars and cents between the 


two approaches ? A. For this period of time it was approximately $90 
collected and about a third of that, thirty per cent, would have been the 
collection of a discount which he had gotten when he purchased the note. 
* * * * * 
RECROSS-EXAMINATION 
BY MR. SMITHSON: 

Q. Of course, sir, you were the one who certified this and as a 
certified public accountant you hold the status of which there is nothing 
higher in the accounting profession. Isn't that true? A. I hope so. 

Q. Yes, sir. And you certified those figures as correct? 

A. That is right. 
MR. SMITHSON: That is all. 
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REDIRECT EXAMINATION 
BY MR. AHERN: 


Q. And you stand behind those figures, don't you ? 
MR. SMITHSON: I object. 


THE WITNESS: I wouldn't sign them if I didn't think they were 
correct. 
* * * * * 
2511 MR. AHERN: Your Honor, would it be proper tio request that a 
notation be put on this exhibit that it is a statement prepared by Agent 
McIntyre? 


THE COURT: No, I think it is your exhibit. 

* * * * 
HARRY M. HULL 
* * * 


2514 RICHARD L. COLLINS 


x * * 
2517 (At the Benchz) 


* 


MR. LAUGHLIN: Your Honor, apparently the other witnesses 


have not arrived. Could this be done: Could Mr. Smithson proceed with 
his rebuttal and then put these other lawyers on -- 


MR. SMITHSON: I don't want to do that, your Honor. 


THE COURT: I tell you, I am getting a little impatient with these 
constant recesses. We are taking too much time. 


You knew these character witnesses were going to be necessary 
today and you should have had them here. I have been very considerate, 


2518 I think, with you on these recesses and I don't like to chop off 


for forty minutes right now at this time. 
MR. LAUGHLIN: Well, let me say this, your Honor. 
THE COURT: It makes the trial day too short a fay and that is what 
disrupts this whole business. 
MR. LAUGHLIN: I don't doubt, your Honor, that you have been 


liberal but I don't think, from my recollection of this trial, I don't think 
that we have made many requests -- 


666 
THE COURT: Well, listen, I am not going to take the time to 


debate that issue with you for the record. I just don't like to adjourn 
right now at forty minutes before 12:30. 

I think you should be prepared to proceed. 

MR. AHERN: Your Honor, may I make this suggestion: I was 
wondering if you did adjourn we could come back earlier. 

THE COURT: No, -- 

MR. AHERN: I mean, come back -- 

THE COURT: Well, maybe I have some work to do this noon, 
too, and I just assumed when we started out that court is going to convene 
at the regular times, except the times that I have tried to announce to 
you in advance when it hasn't been that way. So that you have been informed 
for your own convenience. 

I have tried to do that to suit your convenience, and J assume you 
have got to do the same. 

* * * a * 

2519 THE COURT: The calls shouldn't have been put in this morning. 
You should have arranged it last night. You knew yourself we were going 
to get at this this morning because we discussed it last night. 

You shouldn't have waited until today. That is the difficulty. 

You can't wait until the last minute to make the calls. 

Who else have you got coming? 

MR. LAUGHLIN: Of course, there were about eight or ten but 
we are only going to take two of them. 

* * * * * 

MR. AHERN: I told him to have these people here and the point 
was I didn't want to have them all here. I didn't know exactly how this 
ruling would go,) one way or the other and to that extent -- 

2520 MR. LAUGHLIN: I may say, your Honor, a call was put in -- 
of course, a good many of these lawyers are in court. A call was put in 
to Milton King earlier today. 

THE COURT: I mean, which two are you going to have here? 

MR. LAUGHLIN: We will take the first two who come and then 
just forget about the others. I didn't know you were going to limit us 
to four. 
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THE COURT: Well, I think the alternative thenjis to come back 
a little early. 
Is that all right with you? 
MR. SMITHSON: It is up to you, your Honor. I have no objection. 
Just so that I know, so I won't delay the Court, how soon counsel will 
finish. 
THE COURT: Back at 1:30. We won't lose more than fifteen 
minutes. 
MR. SMITHSON: Can I ask this: Can I inquire,| in addition to 
your character witnesses are you going to have others? 
MR. AHERN: Yes. We will put on one witness |who will testify 
as to his physical condition. That is all we have. 
MR. SMITHSON: You are going to put someone on there about 
that ? 
MR. AHERN: Yes. 
MR. LAUGHLIN: And if he isn't here at 1:30 we won't ask you for 
a delay. 
THE COURT: Let me tell you this: So I won't have to suggest it, 
as I did to Hull, of your other two reputation witnesses they had better 
know what reputation is. Mr. Hull didn't, apparently, because you know 
you can't testify to what a man's character is, and that is what he 
apparently based it on, but he followed it up by saying that he didn't hear 
anything against him. 
It is all right from a negative viewpoint but his first answer had 
reference to what he thought of him himself. 
MR. LAUGHLIN: Of course, your Honor, under your ruling you 
realize we are skating on thin ice and we have -- 
THE COURT: This has nothing to do with my ruling. So many 
people confuse character with reputation. 
Is this someone you want to use? 
MR. LAUGHLIN: Yes, we will use him. 
THE COURT: Well, if you use him then I will adjourn until 1:45. 
MR. LAUGHLIN: Anyway we are all in good humor, your Honor. 
THE COURT: All right. 


(End of Bench conference. ) 
* * * 
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HARRY S. WENDER 


* * * 
1:45 p.m. 

MR. LAUGHLIN: Your Honor, may we come to the bench? 

(At the bench:) 

MR. LAUGHLIN: Your Honor, our next witness will be Mr. Hayes. 

Of course, we do not intend to quarrel with your ruling, but these 
other witnesses have now responded and they are here. Also, the defend- 
ant tells me that during the noon recess Judge Letts indicated to him that 
he would be willing to testify. 

The only thing is this: You may recall in the early states of the 
case I referred to Judge Letts as possibly one of the witnesses. Iam 
afraid the failure to call him might be a matter of -- 

THE COURT: I cannot control your lawsuit. You will have to 
decide what you want to do. 

MR. AHERN: Your Honor, let me put it this way. We can make a 
proffer of the witnesses -- 


THE COURT: You are not going to do it in the presence of the 


jury. 

MR. AHERN: No, at the bench. 

What I would like to say to Your Honor is this -- 

THE COURT: All you are doing is objecting to me limiting it to 

four. 

MR. AHERN: Yes. 

THE COURT: Your objection may be noted in the record. 

MR. AHERN: With respect to Judge Letts, Your Honor, in view 
of the fact we made it in our opening statement, with respect to his 
testimony alone, since the jury heard our statement, I would like to -- 
in other words, we will call Mr. Hayes. We will forego Judge Letts, 
make a proffer, and just object to the number. But I would like to make 
the statement in open court that Judge Letts is willing to come here. 

THE COURT: No, I do not think it would be proper. 

MR. AHERN: Then, Your Honor, supposing in his argument -- 

THE COURT: I do not think he should mention it in his argument, 
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either, that he isn't here. 


MR. SMITHSON: If that is your ruling, I will abide by it. 
THE COURT: I think you should forget about it. 
MR. LAUGHLIN: Would Your Honor indicate to the jury that 
the Court limited it to four? 
THE COURT: No, I will not so indicate to the jury. 
MR. LAUGHLIN: Anyway, we do want to preserve that. 
2529 THE COURT: Yes, it is my present impression I should say 
nothing about it. 
MR. AHERN: Well then, I think for the record, Your Honor, we 
would object -- 
THE COURT: Because I think I have a tendency to over-emphasize 
it when I do that, and I should not do it one way or the other. 
MR. AHERN: Your Honor, just for the record, we would like to 
object in particular with respect to the testimony of Judge Letts since 
we have made that statement to the jury and the jury could infer that our 
failure to call him would be that Judge Letts refused to come. 
THE COURT: You are not making it clear by that statement. 
You are saying you wish to object to the testimony of Judge Letts. That 
isn't what you mean. 
MR. AHERN: I do not mean that. I wish to object to Your Honor'’s 
ruling limiting us to four. Specifically, however, with respect to -- 


since George Hayes will be our fourth character witness -- 
THE COURT: Iam not limiting -- Iam not responsible for you not 
calling Judge Letts. You are not putting that responsibility on me. That is 


your responsibility. You made the opening statement. | If you said it in 
your opening statement, you should have arranged for him to have been 
here. 
2530 MR. AHERN: He will be here. 
THE COURT: Well, that is your responsibility.| Don't put that 
responsibility on the Court. 
MR. LAUGHLIN: Your Honor, let me say this, |then -- 
THE COURT: Just because you do not call him, | you do not require 
me to make a statement to the jury excusing you from not doing it. That 
is not my responsibility. 
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MR. LAUGHLIN: Anyway, I think it is in the record, Your 


Honor. However, in view of that, in the future I am not going to identify 
any witness in the beginning of a case because -- 

THE COURT: Well, I think it is a little dangerous. 

MR. AHERN: I think Your Honor called upon us to identify him. 

THE COURT: I think it is a little dangerous to suggest at the 
opening statement that you are going to call certain character witnesses 
when you are not exactly sure whether they are going to be available. 

But you did it and you had a right to do it. But Iam not going to tell the 
jury you are excused now from not calling him. I cannot do that. 

MR. AHERN: Well, Your Honor, may we confer with the defendant 
with respect to this, because it may be we will call Judge Letts. 

2531 THE COURT: Certainly. 
(In open court:) 
(Brief pause. ) 
MR, AHERN: Your Honor, may we come to the bench? 
(At the bench:) 

MR. AHERN: Your Honor, in connection with our objection to the 
limitation of four, I think the record should reflect that we have available 
and ready to testify, Mr. Roland Kirk, Dr. Stanley Kirstein, Mr. Wallace 
Schubert, Jack Goldberg, Dr. Merrill, Mr. Norman Bowles, Mr. Wesley 
Williams, Mr. Earl Davis. 

THE COURT: The record may show that and it may also show that 
you did not take up with the Court before you called these people down here 
what limitation the Court was going to make on the number of witnesses. 

MR. LAUGHLIN: I agree with that. Naturally, we have never had 
a Court limit the number of witnesses before. 

THE COURT: You never heard about it before? 

MR. LAUGHLIN: In this Court? 

THE COURT: Have you ever heard about the Court limiting -- have 


you read the cases in which the Supreme Court of the Unites States suggests 
that it should be done? 

MR. AHERN: I do not think there is any question it is a question of 
discretion, but it is a question of the amount. 
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2532 THE COURT: I would not make a suggestion like that. 


MR, LAUGHLIN: No, Your Honor. I have never had a Judge of 
this Court ever limit the number of my character witnesses. 

THE COURT: I have had statements made ae to me before, 
a nd when I checked into it I found they were pretty loose statements about 
what other Judges have done in this Court on other matters. 

MR. LAUGHLIN: They may have done it with others, but I have 
never run into it myself. 


THE COURT: Do you mean for me to determine this situation 
by that ? 

MR. AHERN: No, the only point I make, Your Honor, if Your 
Honor has ruled, Your Honor has ruled. 

THE COURT: Certainly I have ruled, and I think it is a fair 
proposition. 

MR. AHERN: The only point is, we have brought all these people 
down and we had no idea -- 

THE COURT: All right, we won't take up any further time about 
that. 

MR, AHERN: All right. 

(In open court:) 
MR. LAUGHLIN: Mr. Hayes. 
2533 Thereupon, 

GEORGE E.C. Hayes 
called as a witness by and on behalf of the defendant and, having been first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. LAUGHLIN: 
Q. Mr. Hayes, would you state your full name, |sir? A. My name 
is George E. C. Hayes. 
Q. And do you hold an official position, Mr. Hayes? A. Yes, sir. 
Q. Governmental position? A. Yes, sir. 
MR. SMITHSON: The Government will stipulate} Your Honor, that 
it has known Mr. Hayes for many years, tried many cases against Mr. 
Hayes, knows him to be an honorable gentleman and presently the 
Commissioner, I believe, of Public Utilities. 
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MR. LAUGHLIN: Yes. 


BY MR. LAUGHLIN: 

Q. And you are, then, based on what Counsel Smithson said, a 
member of the Public Utilities Commission? A. Iam Chairman of 
that Commission, sir. 

Q. And how long have you held that official position, Mr. Hayes? 

2534 A. Approximately four and a half years. | 

Q. And also what is your profession, sir? A. Iama lawyer, sir. ~ 

Q. How long have you been an attorney? A. Forty-one years, sir. 

Q. Now, Mr. Hayes, do you know the defendant in this case, 
Abraham Chaifetz? A. Yes, Ido, sir. 

Q. Do you know other people who know him? A. Yes, Ido, sir. 

Q. Now, in this case an indictment charges that the defendant, 
Mr. Chaifetz, filed a false and fraudulent return, income tax return, for 
the years 1951, "52, 153, '54 and '55. Now, the question I now propound 
to you: During the period ending December 31, 1955, were you acquainted 
with the reputation of Mr. Chaifetz for truth and veracity? A. Yes, sir. 


Q. Was that good or bad, sir? A. It was good, sir. 
* % * *x * 


2535 STANLEY W. KIRSTEIN 
called as witness by and on behalf of the defendant and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LAUGHLIN: 
Q. Will you state your full name, sir? A. Stanley W. Kirstein. 
2536 Q. And what is your occupation or profession? A. Iama 
physician. 
Q. And how long -- you are a doctor of medicine? A. Yes. 
Q. And how long have you been a doctor of medicine? A. Since 1943. 
Q. First, this question: Where is your place of residence? A. 211 
Sudbury Place, Northwest. 
Q. And where is your office, sir? A. At 5410 Connecticut Avenue, 
Northwest. 
Q. Do you know the defendant here, Abraham Chaifetz? A. Yes. 
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And can you tell us how long you have known him? A. Since 


. And have you known Mr. Chaifetz in a professional capacity? 


Have you been his physician? A. That's correct, sir. 
. And when did he first come to you, sir? When did you first 
become his physician? A. On October 5, 1954. 
Q. Now, at that time, can you tell us his condition of health? 
2537 A. Yes. In November of the preceding year, November of 19 -- 
MR. SMITHSON: I object as to the response of the witness. 
THE COURT: The question is whether you can tell as to the 
condition of health. That was the question. 
THE WITNESS: Yes, sir. 
BY MR. LAUGHLIN: 
Q. When he first came to you, can you tell us what his condition 
of health was or what you treated him for, sir? A. Yes. 
Q. Explain that to us. 
THE COURT: Go ahead. 
THE WITNESS: Shall I go on? 
THE COURT: Yes, go ahead. 
THE WITNESS: In November of 1953, approximately a year prior 
to the time that I saw him, the condition of diabetes mellitus was discovered 
in Mr. Chaifetz. He had at that time developed some symptoms of con- 
fusion, weight loss, increased thirst, periods of lapses|of memory, 
and sought aid at the time. 
I didn't see him until about a year later, but during this time 
there had obviously been a great deal of difficulty in bringing him under 
what we call control as far as his diabetes is concerned! He had a number 
of reactions to the insulin and also to the increased blood sugar that he 
maintained. He had periods of, as I mentioned, confusion, inability to 
2538 concentrate, particularly at times when the ale reactions were 
present he would have these episodes, sometimes to the] point of a complete 
blackout and fainting on occasion. 
That was his condition at the time that I saw him, 
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BY MR. LAUGHLIN: 


Q. And then did he visit you and did you treat him at subsequent 
times, sir? A. Yes, I did. 

Q. Do you have them listed there, the dates, sir? A. Yes, I do. 

Q. Will you tell us that? A. There are a number of dates. 

Q. Would you give them to us, if youcan? A. October 5th -- this 
is in the year 1954. October 5th, 17th, November 9th, 16th, 30th, 
December 7th, 8th, 10th, 11th, 14th, 21st. 

In the year '55 now. January 4th, February 7th, March 21st, 

April 26th, May 23rd, June 24th, September 13th, November 21st. 

In the year '56 now -- 

MR. SMITHSON: Objection to anything beyond the tax years, 
Your Honor. 

* * 
2539 BY MR. LAUGHLIN: 

Q. Now, based on the time that you first saw him and you detected 
the presence of diabetes, sir, did this ailment, did it abate or did it become 
more aggravated, sir, from your chart? A. Well, it slowly became better. 


But, as you can see from the frequency of the visits, it was a very slow 
process. 


Q. What remedy or what medicine or what curative did you suggest 
or direct or recommend? A. The primary one was the proper use of 
insulin to control the excessive sugar. Secondarily, there were other 
medications that were given for symptoms he was having, plus a very 
strict diet which he had to maintain. 

MR, LAUGHLIN: That concludes the direct examination, Your 
Honor. 

* * * * * 


2540 MR. LAUGHLIN: We rest at this point, Your Honor. 
* * * * * 


2555 NICK GIORDANO 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: : 
Q. Would you give us your full name, Mr. Giordano? A. Nick 
Giordano. 
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Q. And your business, sir? 
* * * * * 


A. Returns coordinator with the Bureau of Internal Revenue 


in Brooklyn. 
* * 
2557 BY MR. SMITHSON: 
Q. Mr. Giordano, I show you Government Exhibit 89-A for 
identification and ask you to examine it and state what itis. A. Itis 


a certificate of assessment and payments for Louis Chaifetz at 172 East 
59th Street, Brooklyn. 
Q. Keep your voice up. It drops again. A. Estate and Gift 
Class of tax. 
Q. For the period of time covered? A. 1945 through 1953, which 
indicates there is no record of these returns on file. 
Q. No record of any returns on file? A. Right. 
Q. I show you, sir, Government Exhibit 89-B for identification. 
I will ask you to examine that and state what itis. A. | Certificate of 
Assessments and Payments for Louis and Ida Chaifetz at 172 East 59th 
Street, Brooklyn. Class of tax, income, from 1945 through '50, no 
record, and for the years 1951, '52 and '53 we do havea record. 
Q. And are the record of assessment and payments, if any, 
made thereon? A. Yes, sir. 
Q. I show you, sir, Government Exhibit 89-C for identification 
and ask you to examine it and state what that is. A. Certificate of 
Assessments and Payments for Louis and Ida Chaifetz at 172 East 59th 
Street, Brooklyn, New York. Class of tax, income, with the years 1951 
through '53, which we have a record. 
Q. Now, sir, I show you at this time Government Exhibit 80-A 
for identification. I will ask you to examine that, sir, and state what 
itis. A. It isa U.S. Individual Income Tax Return for the year 1953 for 
Louis Chaifetz at 172 East 59th Street, Brooklyn, New |York. 
Q. And does it indicate said return was received, sir? A. It 


was received in 1954. 
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Q. Allright, sir. And this is the return for 1953, is that 
correct? A. That's right. 

2559 Q. And is it a signed return, sir, of Louis and Ida Chaifetz? 
A. Yes, sir. 

Q. Does it indicate, sir, whether or not there was ever an 
income tax return filed prior thereto? 

MR. LAUGHLIN: Of course, Your Honor, that is a leading 
question. 

THE COURT: Overruled. 

BY MR. SMITHSON: 

Q. Would you answer the question? A. It says here, "Is your 
wife or husband making a separate return for '53? Yes or No." 

And he said, "No." 

Q. Is there a request down there as to whether or not he has 
filed a return for any prior year? A. "If you have filed a return for 
a prior year state latest year. 

"1952, 

"Where filed. 

"In Brooklyn." 

Q. Ishow you, sir, Government Exhibit 80-B for identification, 
ask you to examine this, sir, and state what itis. A. U. S. Individual 
income Tax Return for the year 1952 for Louis and Ida Chaifetz, 172 
East 59th Street, Brooklyn, New York. 


2560 Q. And is it a signed return, sir? A. Yes, sir. 


Q. And was it received in Brooklyn, sir? A. It was received 
in Brooklyn in 1953. 

Q. Does it indicate, sir, the prior year, if any, that an income 
tax return was filed? A. "If you have filed a return for a prior year, 
state latest year. 

"1951. 

"Where filed? 

"In Brooklyn." 

Q. Ishow you, sir, Government Exhibit 80-C for identification, 
ask you to examine that, and state what itis. A. U. S. individual 
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Income Tax Return for the year 1951 for Louis and Ida Chaifetz at 


172 East 59th Street, Brooklyn, New York. 

Q. And is it a signed return, sir? A. It's a signed return, 
yes, sir. 

Q. Was it received in Brooklyn, New York? A. It was received 
in Brooklyn, New York. 

Q. As to the question I have previously asked you, sir, whether 
or not it indicates if a return was filed prior thereto, do you see that 
question on the form? A. It says: "If you have filed 4 return for a 
prior year, state latest year. 

2561 "None. 

"Where filed? 

"None." 

MR. SMITHSON: At this time, Your Honor, the Government 
offers the exhibits previously marked for identification as Government 
80-A, Band C, and Government Exhibits 89-A, Bandc. 

MR. AHERN: We object, Your Honor. May we be heard at 
the bench? 

THE COURT. Yes. 

(At the bench:) 

MR. AHERN: Your Honor, this apparently is being offered to 
rebut the contention of the taxpayer that he received $9600 from his 
father. Apparently, that is the theory under which -- 

THE COURT: Let's see what the theory is. 

What is the theory? 

MR. SMITHSON: One, Your Honor, that the defendant could 
not, from the tax and the amount of income through these years, '51 
to '53, have received any such sums from Louis Chaifetz, because the 
returns, the total figure here is $836.67, $1 500, and $540. And he 

filed no prior return. 

Now, we show that, Your Honor, not only by the returns themselves 
but by the certificate of assessments, one of which certificate of assess- 


ments, Your Honor, goes to what is known as a Form 709, which is a 
2562 donor record required to be kept at the site where the alleged 
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taxpayer lives, of a gift, which he gives in excess of $3, 000. 


For the year 1945 through '53, since it is admitted that the 
donor, Louis, if there was a donor, died in '53.. From '45 through 
"53, no record of any such form. 

We presume, of course, regularity in the maintenance of 
these records. 

THE COURT: Now, what is your objection? 

MR, AHERN: My objection is, Your Honor, that it is of no 
probative value because the defendant's mother or father could have 
received funds from insurance, from any number of non-taxable items 
that could have accounted for the gift and, therefore, these records are 
of no probative value in rebutting the contention that he received $9600, 
because in order to do that they would have to put in evidence to negate 
the receipt of all non-taxable sums, such as insurance benefits and other 
matter, other income, that they may have received that would not have 


been reflected in a tax return. 
THE COURT: I think the probative value is for the jury. I think 


that is a matter of argument for the jury. 

MR. SMITHSON: I could also answer that, Your Honor. If it 
were non-taxable income, it is not being alleged as taxable against 

2563 Louis Chaifetz. But it would amount to a matter of estate and, 

therefore, regardless of the source, although not taxable to him, if, 
as a matter of estate, he transfers it, the limitation is $3, 000 and he is 
forestalled from evading that. 

THE COURT: I will receive them in evidence. I think the probative 
value is for the jury. 

(In open court:) 

MR. SMITHSON: These, then, are received, is that the rule of 
the Court? 

THE COURT: Received in evidence. 


(Government Exhibits 80-A; 80-B; 
80-C; 89-A; 89-B and 89 -C, hereto- 
fore marked for identification, were 
received in evidence. ) 


MR. SMITHSON: That is all I have of this witness. 


* * * * 
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2567 JOSEPH J. MARCHIONI 


was recalled as a witness by the United States and having been previously 
duly sworn, resumed the witness stand and testified further as follows: 
* * * * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * * 

2568 Q. Ishow you, Mr. Marchioni, Government Exhibit 90 for 
identification and I ask you to state what it is, please?| A. Itisa 
certification that no records -- there is no record in the Baltimore 
District Office of a gift or estate tax return. 

Q. As to what person or persons? A. For Louis Chaifetz, 
172 East 59th Street, Brooklyn, New York, or Abraham Chaifetz, 
532 Cedar Street, Northwest, Washington, D. C. 

Q. Allright, sir. And is that your signature as the custodian? 
A. That is right. 

Q. And the person who made such check? 

I show you, sir, Government's Exhibit 91 for identification -- 
91-A, I should say. What is that? A. It is an 899 certification -- 

Q. Keep your voice up. A. It is an 899 certification of payments 
have been made for estimated tax returns are filed. 

2569 Q. For what taxpayer or payers? A. Abraham and Rose Chaifetz. 

Q. And what address? A. 532 Cedar Street, Northwest, 
Washington -- 
Q. And beginning what year? A. 1945 through 1949. 

Q. I show you Government Exhibit 91-B for identification. 
I will ask you what that is? A. It is a continuation of the other page 
through the year 1950 for Abraham and Rose Chaifetz, | 532 Cedar 
Street, Northwest. 
Q. In addition, sir, to the returns for those perior of times -- 
or that period of time does it also indicate whether or not estimated 
tax returns were filed? A. Yes, sir. 
Q. Allright, sir. 
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MR. SMITHSON: I offer the Exhibits 90 and 91-A and B, 
your Honor. 

MR. AHERN: Your Honor, we object. May we approach 
the Bench? 

(At the Bench:) 

MR. AHERN: Your Honor, we object specifically -- which is 
90-B? 

MR. SMITHSON: 90 is the one. 90 is alone. 91-A and B. 

2570 91-B is for 1950, no record estimated for paid tax -- 

MR. AHERN: I want the other one. What is that? 

MR. SMITHSON: All right. 

MR. AHERN: Your Honor, I object to 91-A, your Honor, 
because I think it purports to put in half the picture while the whole 
picture the defendant testified from the early 1920s. 

This apparently is an attempt, I gather, to rebut his contention 
how he could have accumulated these funds by the record of taxes he 
paid but it starts in '45. So it is offering -- it doesn't cover the full 
picture which would be from 1920 or whatever the defendant stated he 
started to work -- 

THE COURT: Well, there again I think the probative value is 
for the jury. I think that is a matter of argument. 

MR. AHERN: All right. 

THE COURT: This would also go to this question of the -- 

MR. SMITHSON: 1945. 

THE COURT: -- 1945 statement, you see, that you yourself 
have advanced here, and I permitted you to do that and the Government 
would have a right to show if he has those assets. 

So I think for that purpose the probative value is for the jury 
and I will receive them. 

* * * * 
CROSS-EXAMINATION 
BY MR. AHERN: 

Q. Sir, with respect to Government's 90 which has been 
received in evidence, this form relates to what? A. A gift and estate 
tax return. 
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Q. In other words, when a gift is made the law 


tax return to be filed. Is that right? A. That is right. 


Q. And I assume you keep a record of those returns? A. Yes, 
Sir. It is a perpetual record. They are never destroyed. 


requires a gift 
2572 


Q. Ifa person dies the administrator or the executor files an 
estate tax return -- A. That is right. 
Q. Is that right? And you keep a record of that? A. Yes, sir. 
Q. Now, if a person gave funds in trust to be administered in 
trust during his life time for the keeping of another individual there 
wouldn't be any requirement under those circumstances to file a return 
with your division, would it? 
* * 
BY MR. AHERN: 
Q. Do you know, sir? A. No, I had rather not answer it. I 
am not too sure about the answer. 


* * * * 


SHERWOOD M. HACKETT 
* * 


2573 


x 


DIRECT EXAMINATION 
BY MR. SMITHSON: 


Q. Mr. Hackett, I believe you previously testified as the super- 
visor, group supervisor of Special Agent McIntyre. Is 


that correct? 
A. That is correct, sir. 


Q. Directing your attention, sir, -- with the Court's permission 
I will try and limit the scope of this question or direct it if the Court will 
permit me. 

Mr. Hackett, directing your attention to the date of April 10, 1957, 
do you recall, sir, your having a meeting with the taxpayer, the defendant 
herein, Abraham Chaifetz, at which time there were Mr. Cohen, Mr. 


Bloomenberg, Mr. McIntyre, and Mr. Hein present? Al. Yes, I do. 
2574 


Q. Specifically, sir, at that time were you told by the defendant, 


Abraham Chaifetz, that he had the sum of $20, 000 cash on hand as of 
December 31st, 1950? 
*x 
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"MR. AHERN: Well, the only question you are 
going to ask is, you are going to say: Isn't it a fact, 
or, when you were at this conference in April of '57, 
did you make any statement as to cash on hand? 

He will say that he told them that he had $20, 000 
cash on hand. 

Now, the question Mr. Laughlin raises is, if he 
propounds that one question, does that open up every- 
thing else that was said at the conference? 

My view is that it does not because the rule on 
opening the door has been -- there is a case of 
United States vs. Corrigan, in which the whole opin- 
ion, practically, is devoted to the doctrine of opening 
the door, and the opinion points out just because you 
go into one segment of a particular document it doesn't -- 
in a sense, the door is not open to matter which doesn't 
relate to that which you are going into. 

"MR. SMITHSON: Except for the question of 
credibility, counsel. 

"MR, AHERN: My point is, if he asks a question 
solely as to cash on hand, the only thing that is open- 
ed -- the only door that is opened is cash on hand. 
Other admissions or alleged admissions are not 
opened. 

"THE COURT: IfI were" -- 


THE COURT: That is not important. 


MR. LAUGHLIN: Then you go over to 2248 andI say, "We 
will stay away from that", 


MR. SMITHSON: This isn't the correct thing. I will have to 


recall him, your Honor. It is in my mind. 
* * * 
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JOHN HEIN 


DIRECT EXAMINATION 


BY MR. SMITHSON: 


Q. Mr. Hein, I believe, sir, since you have previously testi- 


fied you have been in the court seated to my left during 
of the evidence that has been further adduced. 
Is that correct? A. That is correct. 


BY MR. SMITHSON: 


the course 


Q. Tell me, sir, as to the assets purchased for the years 


1951 and '55 were you able to determine, sir, the source of the 
funds for each of the assets reflected on Government Exhibit 
66? A. Yes, I was, 


Q. Where -- what was the source? 
Where did they come from? A. From Liberty 


National 


Bank checking account or American Security checking account. 


Washington, D. C. 
November 20, 1959. 

* * * * 

2599 MR. AHERN: Now, Your Honor, I think, then, I should have made 
available to me the report that he wrote up for April 10, 1957. 

* * * * 

MR. SMITHSON: Hackett didn't write a report. Mr. McIntyre 
wrote it up and you have a copy of it. 

MR. AHERN: I don't have a copy of it. I would like to see it again. 

* * * * 

2600 SHERWOOD HACKETT 
recalled to the witness stand by and on behalf of the Government and, 
having been previously duly sworn, was examined and testified further 
as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. Mr. Hackett, I will ask you, sir, to direct your attention 
Specifically to the date of April 10, 1957 at which time I believe you 
have previously, stated your attended or presided, shall I use that word, 
at a conference at which the defendant, Abraham Chaifetz, his attorneys 
Cohen and Bloomenberg were present, and Agents McIntyre and Hein; 
do you recall that? A. Yes, sir, I do. 

Q. Specifically, sir, at that time, on that date, did the defendant, 
Abraham Chaifetz, inform you that he had $20,000 cash on hand as of 
the base year or any other time? A. No, sir, he did not. 

MR. SMITHSON: That is all I have, Your Honor. 

CROSS-EXAMINATION 
BY MR. AHERN: 

Q. Did you make any notation, Mr. Hackett, yourself, of what 
was Said about cash on hand on April 10, 1957? A. At the particular 
time? 

2601 Q. Yes. A. No, I did not. 


Q. In other words, you have no contemporaneous notation that you 


685 
made when there was a discussion, and I'm relating it solely now to the 
matter of cash on hand; is that right? A. I have nothing with me. 

Q. And now, with respect to this subject of cash on hand, did 


there come a time when you ever saw a report in which Agent McIntyre 
commented on the taxpayer's contention of $20,000 cash on hand? 
Just answer the question yes, or no. A. No. 

Q. You have never seen a document prepared by Agent McIntyre 
on which he commented on the taxpayer's contention of $20,000 cash on 
hand; is that right? A. Not to my recollection at this time. 

* * * * 

(At the bench:) 

MR. AHERN: I would like to have the supplemental report filed 
by Agent McIntyre. 

MR. SMITHSON: What you mean is the supplemental special 
agent's report following the Philadelphia conference? 

2602 MR, AHERN: Yes. 

MR. SMITHSON: That, I have, and I have no objection to showing 
it to you, but in no way does that refer to April 10, to which I specifically 
limited that and to which the direct examination of the defendant related as 
to the meeting with Mr. Hackett at which time he said that. I there- 
fore do not think that would be material. 

THE COURT: Well, he can look at it. 

MR. SMITHSON: Surely. 

THE COURT: If it has no reference to the date, I do not think it 
is proper to go into it. 

MR. SMITHSON: Thank you. 

(In open court:) 
MR. AHERN: May we have a mark on this? 


(Document referred to was marked Defendant's 
Exhibit No. 60 for identification.) 


MR. SMITHSON: Before there is any examination on that, in view 
of the Government's position, I think we ought to approach the bench. 
(At the bench:) 
MR. SMITHSON: My inquiry at this time, Your Honor, would be 


686 
with regard to, that this document does not in any way relate to April 


10th. 

MR. AHERN: AILI intended to do, Your Honor, the witness said 

that the denied ever seeing report in which Agent McIntyre commented 
2603 on the taxpayer's contention of taxpayer's $20,000 cash on hand. 

I intend to show him that paragraph and ask him if he has ever seen that 

paragraph before. 

THE COURT: You can just show him that. You do not have to 
mark that. 

MR, SMITHSON: I'd ask Your Honor that there be no reading of 
that. 

THE COURT: Have him read it to himself. 

MR, AHERN: All right. 

(In open court:) 
BY MR. AHERN: 

Q. Mr. ‘Hackett, I will show you Defendant's No. 60 for identifica- 
tion and I will ask you to read this paragraph to yourself and when you 
have finished reading the paragraph, I will ask you a question. A. Yes, 
sir, I have finished. 

Q. Have you ever read that before, that paragraph I am referring 
to? A. I reviewed this report, yes, sir. 

Q. So you have read that paragraph before? A. Ihave read 
the paragraph that I just read, yes, sir. 

Q. With respect to the taxpayer's contention about cash on hand -- 

MR. SMITHSON: Objection, Your Honor. We related this to 

April the 10th, the base of the direct examination of Mr. Chaifetz. 

THE COURT: Well -- this does not have reference to April 10th. 

MR. SMITHSON: No, it does not, Your Honor. 

MR, AHERN: It does not specify the date. 

THE COURT: You may ask him about that. 

BY MR. AHERN: 


Q. Mr. Witness, looking at that paragraph, try to confine your 
answer to this paragraph, and are you able to state -- are you able to 


687 
State with respect to that paragraph the date it refers to? 
MR. SMITHSON: I believe the witness should be allowed to ex- 
amine the entire document to see what it relates to. 
THE COURT: If he has to do it, he may do so in order to answer 
the question. 
THE WITNESS: I would have to examine the entire|document. 
THE COURT: Go ahead and examine it in order to answer the 
question. 
(Brief pause.) 
THE WITNESS: It apparently refers to a conference on August 15, 
1957, in the Philadephia Regional Council's office. 
2605 BY MR. AHERN: 
Q. Mr. Witness, I am not asking you what it apprently refers to, 
I am asking you whether you have anindependent recollection of what that 
paragraph, that I pointed out to you, what date that paragraph relates 
and the contention contained in that paragraph. A. From what I have 
read, the allegation of cash on hand was made during the conference in 
Philadelphia and not during the conference in my office. 
(Brief pause.) 
MR. SMITHSON: Your Honor, for the record, the Government is 
returning Exhibits 93-A through E that you loaned me last night. 
BY MR. AHERN: 
Q. Mr. Hackett, without going into the contents of jany of this De- 
fendant's No. 60, you will notice that some of the paragraphs relate to 
events back in '54 and '55, various aspects of the tax case, without going 
into any great detail. This report refers to events in '54 and '55, does 


it not, certain contentions? 
* * * * 


2606 THE WITNESS: It refers to the years '54 and '55 in some places, 


yes, sir. 


BY MR, AHERN: 
Q. And it also refers, does it not, with respect to [those earlier 
years, to affidavits and so forth that you have collected in connection 
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with certain contentions, isn't that right, directing your attention to these 
paragraphs -- is that right? A. Yes, that’s correct. 

Q. Was there any particular reason, sir, that you know of, with 
respect to page 3, the paragraph I directed your attention to, with re- 
spect to cash on hand, was there any particular reason why that para- 
graph did not specify the date? A. No, sir. 

Q. That you know of? A. No, sir. 

Q. Incidentally, Mr. Hackett, have you kept, like Mr. Leese, a 
day-by-day contact with the progress of this trial? 

* * * * 

THE COURT: Revenue agents in that type of work interested in a 
case do that, counsel, all the time. 

2607 BY MR, AHERN: 

Q. Mr. Hackett, when did you first know that you were going to 
be called back here again .‘to testify? A. I believe it was the day be- 
fore yesterday, somewhere after four o'clock. 

Q. Who told you? A. Mr. McIntyre. 

Q. And, of course, he told you what you were going to be asked, 
did he not? JA. It was late in'the day. He just told me that I would 
be needed here the next morning. 

Q. Did he tell you the substance of what you were going to be 
asked, the questions you were to be asked? A. I did not discuss it 
with him. 

Q. When did you first find out what you were going to be asked? 


A. The morning that I appeared, which was yesterday morning, I found 


what I would -- the general area where the questioning would be made. 
Q. And who told you that? A. I believe Mr. Smithson, ina 
general way indicated it, -- not specifically. 
ae * * 
2608 JOHN HEIN 
recalled to the witness stand by and on behalf of the Government and, 
having been previously duly sworn, was examined and testified further 
as follows: 
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DIRECT EXAMINATION 
BY MR, SMITHSON: 

* * * * 

Q. I show you, sir, the copy labeled G-66 which has been received 
in evidence as the net worth statement of thedefendant as prepared by 
you. I£I may substitute, I'd like to give you this one so I might use the 
other one. 

Now, sir, there is reflected as a matter of income or additional 
income assets, the loan of Al Wilner on Defendant's 45, Do you see 
that, sir? A. Yes, Ido. 

Q. Tell me, sir, you did sit here during the course of the testi- 

2609 mony by Mr. Cohen and Mr. Kendrick? A. Yes, I did. 

Q. And with regard, sir, to the handling of these additional as- 
sets, you head the testimony of Mr. Cohen and Mr. Kendrick to the ef- 
fect they were used for the purchase of additional assets during the 
years '51-'55 by the defendant? A. That is correct. 

Q. Tell me, sir, did you find any indication of a|deposit in the 
bank account or accounts of the defendant, Abraham Chaifetz, of an Al 
Wilner repaid loan? A. None during the years 1951 through 1955. 

Q. All right, sir. 

Now, with regard to the matter of Jack Avirom, which is listed as 


a loan of $1,000 as of December 31, 1950, specifically, sir, during the, 


period of 1951 to 1955, was there a repayment in the check books, the 
accounts of the defendant? A. No, there was not. 
Q. Tell me, sir, did you find any evidence of a second loan in the 
sum -- the amount of $1100 to Jack Avirom? A. I only found evidence 
of one loan to Jack Avirom. 
Q. Do you recall the date, sir, and where that was found? 
2610 A. It was found in copy of the defendant's American Security & 
Trust checking account during the year 1949. 
Q. Allright, sir. May I have this marked for identification, 
Your Honor, Government's Exhibit, I think it is 94. 


(Document referred to was marked Government 
Exhibit No. 94 for identification.) 
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BY MR. SMITHSON: 


Q. I show you, sir, Government Exhibit 94 for identification. 
Would you examine the other side of that and state what itis? A. This 
is a photostat of the check stubs of the defendant's American Security & 
Trust checking account during the year 1949. 

Q. As to that exhibit 94, sir, when and how was that obtained by 
you? A. During the course of the investigation the defendant gave me 
his check stubs of the American Security & Trust Co. 

Q. Allright, sir. And did you make or cause to be made that 
photostat? A. Yes, I did. 

Q. And with regard, sir, to the matter of Jack Avirom, does that 
indicate, sir, any repayment or deposit of any repaid loan of Jack Avirom? 

2611 . A. This indicates that a deposit on March the 25th, 1949, shows 
the Avirom loan repaid. 

Q. And the Avirom loan repaid in the total amount of how much? 
A. $1100. 


Q. Directing your attention to the righthand side of that, sir, does 
it give a breakdown of the $1100 deposit? A. Yes, it shows check No. 
507 dated February 23, 1949, in the amount of $1,000. There is also 
written there, plus $100 cash. 

Q. And the total deposit on the left is $1100, is that correct? 

A. That is correct. 


* * * * 


Q. Going, sir, to the loan receivable of Louis Chaifetz, in your 
Exhibit 66, sir, you do not reflect that as a -- shall we say, a loan 
payable or an account payable, is that correct? A. That is correct. 

2612 Q: And tell me, sir, in the Government Exhibit 66, at the time 

in which that was prepared as it presently exists as an exhibit, sir, had 
you seen at that time the affidavit of Ida Chaifetz? A. Yes, I had. 

Q. Further, sir, did you see any notation in any of the bank 
records or accounts of the Defendant whether or not there had been a 
deposit of any such funds? 

MR, AHERN: Your Honor, I think he should develop these questions 
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without leading. All these questions are leading. 

THE COURT: This is to get the information. No,| I do not be- 
lieve this is leading. I do not know how you can ask this| question with- 
out asking it in this form. I do not believe it is leading.) He may 
answer. 

MR. SMITHSON: Thank you. 

THE WITNESS: No, I did not. 

BY MR. SMITHSON: 

Q. Tell me, sir, did there come a time when a contention was 
made or brought to your attention of an alleged loan to one johnson con- 
cerning a drug store? A. Yes, there did. 

Q. AndI notice, sir, on Defendant's Exhibit 45, it)is listed as a 
loan as of December 31, 1950, of $3,000, sir. Did you find anything 

2613 in the books of accounts, check books or whatever that you saw that 
was furnished by the defendant that justified the establishment of a loan 
as of December 31, 1950 in the sum of $3,000? A. I found nothing 
in his check books to establish that loan or any repayment during these 
years. 

Q. Directing your attention, sir, to the year '52, did you find, 
sir, aS a result of your check of Government's Exhibit now known as 
93-A through E, that there were, in fact, any loans made during the 
years '52, '3 and '4 between the defendant, Abraham Chaifetz and the 
person of Mr. Johnson, the pharmacist? A. There were -- you do 
call them loans or exchange items or wash items, they were a loan of 
two or three hundred dollars and repaid within a week or so. 

Q. All right, sir. 

Directing your attention, sir, to the item appearing as a loan 
receivable, J. Livingston, on Defendant's 45, in the sum/|of $400, sir, 
bearing in mind the testimony of the witness J. Livingston, that that was 
repaid in 1951, did you See any deposit or any other notation in the bank, 
records, check stubs, whatever you were furnished by the defendant, 
indicating the repayment of any such loan? A. There was no indica- 
tion of any repayment of that loan. 
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2614 Q. Tell me, sir, and I will skip for a moment down to the item of 


the diamond brooch. When, if ever, was the first time any information 
was given to you, sir, or which you were furnished regarding a diamond 
brooch? A. There was a notation in the American Security & Trust 
Company checking account that the defendant had purchased a diamond 
brooch. 

Q. Allright, sir. Was any attempt made by you, sir, with any- 
one, to determine the whereabouts or the existence of such a brooch? 
A. The existence of that brooch was never established. 

Q. I will ask you, sir, whether or not you had occasion to go to 
Livingston jewelers or the Livingston pawnbrokers at that time to attempt 
to determine its existence? A. We had no indication -- 

MR. AHERN: I object, Your Honor. 

THE COURT: The question is whether you went to the jeweler's. 

THE WITNESS: Not in reference to the diamond brooch, no. 

BY MR. SMITHSON: 

Q. Allright, sir. Did you have occasion, with regard to the 
matter of a ring, to go to the jeweler's? 

2615 MR. SMITHSON: It has to do with availability of the relationship 
of the records. | That is why I am offering it, from that particular place, 
Jerry Livingston. 

THE COURT: Go ahead. 

THE WITNESS: I believe there was -- when we inventoried the 
safe deposit box, there was a claim check in there and I believe that was 
for a ring. 

BY MR. SMITHSON: 

Q. Was itaclaim check dr? A. It was a pawn check or -- in 
other words, evidently something had been pawned at Livingston. 

Q. Did itjhave a number on it as a pawn check, itself, or was it 
an envelope? §(A. It had anumber onit. There was a number. 

Q. Ali right, sir. 
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2616 * * 


JOSEPH J. MARCHIONI 
recalled as a witness by and on behalf of the Government and, having 


been previously duly sworn, was examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 

* * * * 

2617 Q. I show you, sir, Government's Exhibit 95 for identification. 
Will you state what this is? A. It is a certification that denotes 
Form 710, that is, a trustee or information document was never received 
for the donor, Louis Chaifetz or Abraham Chaifetz. 

Q. Louis Chaifetz or Abraham Chaifetz, did you say? Your 
voice keeps dropping, Mr. Marchioni. A. Iam sorry. 

Q. Does it cover any period of time? A. 1945to 1955. 

MR. SMITHSON: The Government offers Exhibit 95, Your Honor. 

MR, AHERN: We object to that. We contend that is not relevant. 

THE COURT: In view of the fact that there was a dispute on that, 
I am not receiving it in evidence -- with the understanding there is a 
dispute.. 

MR. SMITHSON: Yes, Your Honor, there is a dispute. 

* * * * 

2618 JOHN HEIN 
resumed the witness stand and, having been previously duly sworn, 
testified further as follows: 

DIRECT EXAMINATION (Resumed) 
BY MR. SMITHSON: 

Q. I believe, sir, I asked you with regard to what/is known as the 
Johnson loan as alleged in Government's 45, of $3,000, December '50, 
when we separated -- did you see that, sir? A. Yes, I do. 

* * * * 

MR. AHERN: Your Honor, I object to any examination on this 
document as it relates to checks. -- may we approach the bench? 
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(At the bench:) 

MR. SMITHSON: This is the document, Your Honor. 

MR. AHERN: The testimony, Your Honor, was that there was a 
$3,000 cash from Johnson. Now, this is a check spread, of Johnson's, 

2619 showing checks issued. So I don't think -- 

MR. SMITHSON: I think it certainly does, Your Honor. They al- 
lege this was brought to the attention of the agent. Under the instruc- 
tion Your Honor must give, we must show, under the Holland case -- 

THE COURT: Under the matter of leads? 

MR. AHERN: I didn't know that was the theory. Does Your Honor 
believe that should be explained to the jury as to the theory it was being 
asked under? I didn't understand it. 

MR. SMITHSON: Your Honor would do that when you instruct under 
the Holland doctrine, it seems to me. 

THE COURT: I will not have to necessarily -- it will be adding 
things, it is better to do it now. 

(In open court:) 

THE COURT: Government's 96 is received in evidence and I want 
to explain to the jury, it is received for the purpose to support what the 
Government contends was efforts on the part of the Government to follow 
leads in connection with this Johnson loan, this being a check spread, it 
being the contention of the defendant that the loan was made in cash, that 
the check spread would not be material rebutting defendant's contention 
as to the cash loan but only material to support the Government's conten- 
tion as to the agent following the leads in connection with this matter. 

2620 MR. SMITHSON: It is so understood, Your Honor. I think the 
rest would be argumentative. 

THE COURT: Yes. 


(Government Exhibit No. 96, heretofore marked 
for identification was conditionally received in 
evidence. ) 


BY MR. SMITHSON: 
Q. Showing you, sir, Government Exhibit 96, particularly, sir, 
did you find, during the year, as a result of your examination and per- 
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formance of that check spread, that there were any loans |from the de- 
fendant, Abraham Chaifetz, to Robert Johnson? A. Yes, I did. 

In 1951? A. Oh, Iam sorry, not in 1951. 
In 1952? A. In 1952 I found record of two loans. 

And the total amount? A. In the total amount of $500. 
Repayments, if any? A. Repayments of $400 were found. 
All right, sir. For the year 1953? A. There were seven 


Seven what? A. Loans to the defendant. 
Totaling what, sir? A. Not to the defendant: From the de- 
fendant to Johnson, totaling $1800. 

Q. Allright, sir. What, if any, repayments were found from 
Johnson to the defendant? A. There are five repayments found total- 
ing $1500. 

Q. Allright, sir. To the year 1954, what, if any, loans were 
made by the defendant to Johnson? A. There were four loans found 
made by the defendant to Mr. Johnson, totaling $1,000. 

Q. And were there any repayments made by Johnson to the defen- 
dant? A. There were five repayments found totaling $1300. 

Q. Tell me, with regard to the $1300 figure, sir, were all of 
those repayments covered into the same account? A. No, they were 
not. 

Q. Where were they covered? A. Four were deposited in the 
Liberty National Bank and one was deposited in the North Shore Bank. 

Q. That North Shore Bank, is that in Miami, Florida? A. That 
is correct. 

Q. What about the year 1955, were there any loans, sir, made by 

2622 the defendant to Johnson and any repayments by Johnson to the de- 
fendant? A. There was one loan in the amount of $200 found and one 


repayment in the amount of $200. 
Q. Taking, sir, for the years 1952 to '55, can you give us the 

total loans made by the defendant to Johnson? A. The total loans made 

by the defendant to Mr. Johnson that we have record.of, totaling $3500. 
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Q. Repayments, sir, if any? A. Repayments total $3400. 


Q. The amount in dispute, sir? A. $100. 
* * * * 


Q. Mr. Hein, what is a Form 709 in the Internal Revenue Service? 
A. Form 709 is: a gift tax return. 

Q. And who makes that return, sir, who makes that particular 
form out? A. The donor. — 


Q. By the donor you mean the person who gives the sum? 


A. That is correct. 

2623 Q. Does that apply, sir, to all gifts or is there any limitation on 
it? A. That applies to gifts other than charitable gifts in excess of 
$3,000 during a calendar year. 

Q. All right, sir. 

* * ca * 

A. It would be due March 15, 1954 in the Director's office in 
which the donor resides, or if he has no residence, in Baltimore. 

Q. Allright, sir. Now, whatis aForm710, sir? A. 710is 
the donee’s information return, that is, the person that receives this gift, 
he files that. 

* * * * 

2624 Q. In this instance, do you know when it was made applicable to 
donor-donee records? A. On the donee form 710 there was a release 
issued in ‘58 in that the 710 was no longer required, Form 710. 

* * * * 

Q. *** For the period, sir, 1945 to 1953, what, if any indication 
is made with regard to such a Form 709 being filed? 

MR. AHERN: I object, Your Honor, the record speaks for itself -- 
it is in evidence. 

THE COURT: Well, he can explain it. 

THE WITNESS: This shows that they have no record of a return 
being filed by Louis Chaifetz during this period. 

BY MR. SMITHSON: 
Q. I show you, sir, Government's Exhibit 90, which has been 
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received in evidence, which purports to be a certificate, sir, brought in 
by Mr. Marchioni. What does this certificate have to say, sir, with 


regard to the matter of an estate or inheritance -- gift or| inheritance? 
2625 THE COURT: Didn't Marchioni testify to that? 

MR. SMITHSON: As to what it was, Your Honor, but the effect of 
it is what I was after. If I didn't word it properly, I will reword it. 

THE WITNESS: This certifies that no gift tax return, Form 709 or 
estate tax return was located or found to be filed in the name of Louis 
Chaifetz or Abraham Chaifetz for any years during the period 1945 to 
1955, inclusive. 

* * 

BY MR. SMITHSON: 

Q. With regard to the Exhibit 95 which has been received in 
evidence, as a certificate from Mr. Marchioni, sir, and with regard to 
the requirement of a Form 710 for any gift made in the period of 1953, 
what is the effect of this particular Exhibit 95? A. This shows that 
no donee's information return Form 710 or trustee's information return, 
a gift return, were found to have been filed for either Louis Chaifetz or 

2626 Abraham Chaifetz for the years 1945 to 1955, inclusive. 

MR. AHERN: Your Honor, we are willing to stipulate to this. I 
am wondering whether it will save time. We are willing)to stipulate 
there was no donee form. We don't contend it was a gift, 

MR. SMITHSON: Your Honor, the stipulation is fine, but the mat- 
ter of the stipulation was as to gift. The response required in this case 
was that there was no trustee's information return. 

* * * 

BY MR, SMITHSON: 

Q. I show you, sir, at this time, Government Exhibit 89-B and C, 
and showing you, further, at this particular time, sir, Government's 
Exhibit 80-A, B and C -- I will ask you, sir, to examine |those and state 
whether those certificates of assessment and the tax returns which are 
the other exhibits, sir, for any period of time, indicate as gross income 
a sum of $9600. 
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MR. AHERN: I object, Your Honor. The returns -speak for 
themselves. They are in evidence. 

THE COURT: He may answer the..question. 

THE WITNESS: The certification for the years 1945 -- 

2627 THE COURT: Can't you answer the question? Do they indicate 
anywhere the sum of $9600? Do they or do they not? 

THE WITNESS: No, they do not. 

BY MR. SMITHSON: 

Q. I show you, at this time, sir, Government's Exhibit 91-A and 
B, which have-been received in evidence, which, sir, have been received 
in evidence as the 899 Form or Certificate of Assessment and payments 
of Abraham Chaifetz and Rose Chaifetz, Do you see those, sir? 

A. Yes, Ido. 

Q. Showing you at this time, sir, in addition two Government Ex- 
hibits 83 and 84 received in evidence as the individual income tax returns 
for Abraham Chaifetz and Rose Chaifetz, would you examine those, sir? 

Directing your attention, specifically now, Mr. Hein, to the partic- 
ular return of 1945, '46, '47, '48, '49 and '50, would you look at those, 


sir, particularly the returns and the certificates? 


Now, as to the year 1945 and, Your Honor, the records do contain 
this but it is a preface for my further question, so if Your Honor will bear 
with me -- 

Will you state, sir, what, if any, income tax was paid by the de- 
fendant for the year 1945? 

MR. AHERN: I object, Your Honor. It seems to me we are 

2628 waSting time. All these records are received in evidence. 

THE COURT: I think the records speak for themselves. 

MR. AHERN: It seems to me Mr. Smithson is prolonging this. 
May we approach the bench? 

(At the bench:) 

THE COURT: I do not think we have to have witnesses go over 
items in these exhibits which are in evidence. It is a matter of argument 
from the evidence what they contain. 


» 
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MR. SMITHSON: Except for this, Your Honor, for failure to pay 
taxes on the gross between '45 and'50. Your Honor, he filed an 
estimated tax in '45, paid a total of $100. 
THE COURT: Doesn't it show there? 
MR. SMITHSON: Yes, sir. 
THE COURT: What can he testify more than what {the exhibit shows? 
MR. SMITHSON: What was the total maximum taxable income 
reported by this defendant. 
THE COURT: Doesn't it show this? 
MR. SMITHSON: No, sir. 
MR. AHERN: What does it show? 
MR. SMITHSON: The tax paid and -- but it doesn't show the 
computation back as we did m Exhibits 51 to 55. 
THE COURT: Then come to the direct question. 
2629 MR. AHERN: I don't see how that question can be asked. He can- 
not tell from that what the gross income was -- the man |made over 
60,000 gross -- 
THE COURT: It isn't the gross income -- 
MR. SMITHSON: That's right. It's his taxable income. 
THE COURT: Go ahead. Ask the direct question, How much 
more have you got? 
MR, SMITHSON: I will take him over as to the years, Your Honor, 
I will ask him about one or two more items and I think I will terminate. 
THE COURT: Then you are through? 
MR. SMITHSON: I believe so. Iam doing my best. 
THE COURT: Well, I know. I am going to get you here at 9:00 
o'clock on Monday, before I get through. 
(In open court) 
BY MR. SMITHSON: 
Q. Iwill ask you, sir, to take these particular exhibits, 91-A and 
B and the exhibits 83 and 84, which are the particular tax returns of the 


defendant for 1949 and '50 and from those, sir, will you|compute, or can 


you compute for us what, if any, taxable income was reported by the de- 
fendant for 1945? 


700 

THE COURT: That may take a while. I have one more sentence 

and I can do that while he is making the computation. 
2630 MR. SMITHSON: That is agreeable. 

THE COURT: Where is my Marshal? 

MR. SMITHSON: There is one Marshal over there. 

THE COURT: Wewwill take a ten-minute recess. 

(Thereupon, a short recess was taken.) 
BY MR. SMITHSON: 

Q. Mr. Hein, take, if you will, those exhibits I placed before you, 
the 899's and the tax returns by number, sir, and particularly, sir, if 
you will take up; Defendant's Exhibit 44 which is the purported net worth 
for 1945 as computed by their accountants. 

Take, if you will, sir, the item which begins at the top, that is 
the Samuels loan and considering that, sir, as a divided loan instead of 
$11,000, but half of that, take the Ben-Mar and do the same -- to the 
Same extent and the other one, on Fifth Street, sir. 

I will ask you if you had occasion to compute the taxes as reflected 
between 45 -- Defendant's Exhibit 45 and Defendant's Exhibit 44, as to 
what taxes would have been paid for the spread for those years, sir. 

A, You mean if we took the net worth at the end of '45 and the net worth 


at the end of '50 and what actual taxes were paid? 
Q. At that time, take the net worth, sir, as opposed to the taxes 


paid. 
2631 MR. AHERN: Wait a minute. I don't understand his question. 
ae object. I don't understand. 

THE COURT: He doesn't understand your question. 

BY MR. SMITHSON: 

Q. Allright. I will rephrase it. 

Take, sir, the Exhibits 44 and 45, Defendant's 44 and 45, and 
making the adjustment which I have put to you, sir, with regard to those 
three items of half interest therein, sir, have you that in mind? A. Yes. 

Q. And I will ask you, sir, as between 44 and 45, that is, the ex- 
hibits 44 and 45, what is the spread of income or net worth increase as 
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reflected by the Defendant's Exhibits? A. Making these three adjust- 
ments on 44, that would amount to a decrease in the net worth in the 
amount of $11,125.08, making the net worth as of December 1945, 
$65,777.40. 

Q. Taking, then, that other figure, the 45 exhibit, what would be 
the net worth increase over those years? A. The net worth increase 
over the five years would be -- 

MR. AHERN: Using what, Government's 66 or Defendant's 45? 

THE WITNESS: Defendant's 45. The net worth increase would 

2632 be $30,560.69. 
BY MR. SMITHSON: 

Q. An average of how much per year? A. $6,112.14. 

Q. Now, sir, if you will take the exhibits, that is, the 899's return 
filed by the defendant and the particular tax returns for '49 and "50, are you abl 
you able tat this time to tell us, sir, what they reflect with regard to 
taxable income of the defendant for that same period of time? A. For 
the years 1946 through 1950, using the certification and two returns, one 
for '49 and one for '50, the maximum net income reportable, reported 
by the defendant, would be $11, 423.77. 

Q. Can you take it by year, sir --'46? A. For the year of '46, 
there was $75 estimated tax paid, which was refunded. Since the defen- 
dant had four exemptions in this year, his net income must be less than 


$2,000, during the year '46; an exemption was worth $500. 
Q. Take the year '47, sir. A. For the year '47, there was no 


estimated tax return filed and a non-taxable income tax return filed. 
In '47, with four exemptions at $500 apiece, the defendant's net income 
would have to be less than $2,000 to file a non-taxable return. 
Q. '48, sir? A. For the year '48, the exemptions were $600 
2633 apiece, times four is $2400. The certification shows that no 
estimated tax return was filed for '48 and a non-taxable income tax 
return was filed for '48. Therefore, the net income would have to be 
less than $2400. 
Q. '49? A. '49 the return filed by the defendant shows net 
income of $2, 389. 
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Q. '50?, A. For the year of '50,- the defendant's income tax 
return shows net income of $2,634.77 ‘ 

Q. Now, Mr. Hein, if you will, sir, put those aside for a moment. 

I will ask you to direct your attention, sir, to Defendant's Exhibit 
45 which is the net worth as prepared by Mr. Cohen and the defendant. 

I will ask you, ‘also, sir, to consider Government's 66. Do you have 
that there with you? A. “Yes. 

Q. Directing your attention, Mr. Hein, to the item known as the 
Republic Building & Loan which is, I believe, the tenth item on the assets 

‘ listed on Defendant's Exhibit 45, do you see that, sir? A. Yes, Ido. 

Q. Tell me, sir, during the time that you were conducting your 

2634 audit, and as a result of any information that you have obtained 
following an examination of this. net worth statement, sir, is there any 
asset to the defendant's credit in the sum of $10,000 as an account with 
Republic? A. No asset was found on the defendant's Republic Build- 
ing & Loan in the amount of $10, 000. 

Q. I show you, sir, or direct your attention, sir, to the consider- 
ation of page 10 of net worth assets under an additional net worth asset. 

I particularly direct your attention to the column for '53 and '54, sir, 
and as to the item cash on hand. Do you see that? A. Yes, Ido. 

Q. And for the year 1953" indicating $18,000 and the year '54, 
$1,000, what, if anything, do you draw from that, sir, aS an accountant 
with regard to the Republic item? A. The cash-on-hand figure was 
used -- what we call a plugging:filing, in other words, you know the 
figure you want to arrive at and you use that cash-on-hand figure to 
balance out what you want to arrive at. 

Q. All right, sir. 

MR. SMITHSON: Your Honor, may I have this marked for identifi- 
cation, Government's Exhibit 97, I think. 


| (The document referred to was marked Govern- 
ment Exhibit No. 97 for identification.) 


2635 MR. SMITHSON: May we approach the bench? 
(At the bench:) 
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MR. SMITHSON: I want, for the purpose of the record, to protect 


the record as far as possible. I have here, gentlemen, Government's 
Exhibit 97 for identification which contains the affidavit or the certifica- 
tion of the Republic Savings & Loan to the effect that there is no such 
loan to that. This agent has testified and so has Mr. McIntyre checked 
on that. 
MR. AHERN: I asked the defendant about this. This was prepared 
by Mr. Cohen. Let me see this. 
MR. SMITHSON: I understand that. I think this should be marked 
for identification and received not as corroboration for him but to show 
we did carry it through as far as he was able to. 
MR. AHERN: That is for the year '54? 
MR, SMITHSON: Yes, sir. 
MR. AHERN: May I show this to the defendant, Your Honor? 
THE COURT: Sure;sure. 
(In open court:) 


MR. SMITHSON: For the purposes I suggested to the Court, may 
this be received, Your Honor? 
THE COURT: It may be received. 


MR. AHERN: I would object to that, Your Honor. 
* * 


BY MR. SMITHSON: 
Q. With regard, sir, to this item 97 for identification, sir, did 
you have occasion to go to the Republic Savings & Loan to ascertain the 
facts contained therein, sir? A. They were checked at one time during 
the investigation. 
Q. You had occasion, sir, to check? A. Yes. 
MR. SMITHSON: That is all I have of the witness,| Your Honor. 
* * * 
CROSS-EXAMINATION 
* * 
BY MR. AHERN: 
Q. Well, yes, at different times or in this period. 
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first case you had involving Folkes & Miller? A. November of 1955. 
* * * * * 


Q. 92-B. Now, 92-B, in other words, was your first contact 
with Folkes -- was it -- where does the Miller come in? That says 
call Folkes -- where does Miller get in the act? A. I first had his 
individual and then I got the partnership returns. 

Q. At about the same time? A. No, I got those in January of 


56. 

Q. Allright. Now, in other words, you got the Folkes case after 
you had been working on Mr. Chaifetz' case for some time, is that right? © 
A. That is correct. 

Q. And now, bearing in mind the date that you have mentioned that 

2639 you got in the Folkes case, which was November of 1955, when was 
the first time you had a discussion with Mr. Chaifetz about this other 
case that you were checking? A. About the Folkes case? 

Q. Yes. A. I never had a discussion with the defendant on the 
Folkes case. 

Q. Well, are you saying that there were no words exchanged be- 
tween you and the defendant regarding the Folkes case? A. There 
were no words, no. 

Q. Or concerning the Miller case? A. No. 

Q. And did the defendant make any statements to you about it? 

A. No. 

Q. You recall, sir, being asked, on your earlier examination, 
cross-examination, you stated that you had not mentioned but the defen- 
dant had. Do you recall testifying earlier to that, that you didn't volunteer 
it but the defendant did? A. I may have, I don't recall it. 

Q. Which is right, now, did you volunteer it or did he volunteer it? 

2640 * * * * 

A. I don't recall discussing the case with the defendant, at all. 

Q. So your recollection is now that it was never discussed with 
him, is that right? A. I don't have any recollection of it, no. 

Q. You say, in May of 1955 -- let me see if this refreshes your 
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recollection. You testified earlier that in May of 1955 ig when you re- 
quested a special agent in the Chaifetz case. Had you, in May 1955 -- 
strike that. 

When, if at all, did you request a special agent in the Folkes- 
Miller case? 

MR. SMITHSON: I don't believe that is material. I object, Your 
Honor. 

THE COURT: He may answer the question. 

THE WITNESS: I did not request a special agent in this case. 

* * * * 

Q. And was it in July of 1956 that you settled that case or adjusted 

or whatever term you use, closed it? A. The case was closed 
in July of 1956, yes. 

Q. Now, you were asked, on redirect examination,) about Defendant's 
No. 45 and particularly with reference to the additional ssets, you were 
asked questions, I believe, regarding Wilner, the Avirom loan, and one 
or two other loans, and you recall being asked a question by Mr. Smithson 
as to whether these repayments were reflected in the assets that appear on 


your Government 66 and you stated that you could not so determine -- do 
you recall that testimony? A. I don't believe that is what I testified to. 
Q. Well, let me ask you this: Were you able, in the course of your 


inquiry, to ascertain whether these loans were repaid, manifested them- 
selves in the assets which are reflected in Government's 66? Ax t 
testified that all the assets on Government's 66 except for a repayment 
on Betty Samuels’ loan which we found going into the account, that all 
the assets on this were purchased from the checking account. 

Q. Yes. Now, did you also ascertain that Mr. Chaifetz, during 
the course of 1951 to 1955, deposited substantial sums of cash in the 
bank which represented repayments on these loans and that went into the 
purchase of these assets that are reflected from '51 to'55? A. All - 


deposits in the checking account were identified in check stubs. 
* +d * * 
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2644 Q. Now,!| having in mind the check spreads that you have been 

asked about, if/Mr. Chaifetz were paid back a loan in cash and put the 
cash back in this back account, that would not show up in your check 
spread, would it? A. Yes, it would. 

Q. Allright. NowI will direct your attention to January 22, 
1951, where there was a one hundred dollar cash in the defendant's ac- 
count. What was that $100 cash? 

MR. SMITHSON: The question was not what it was, but whether it 
would show up in the book. 

THE COURT: He is asking -- 

BY MR. AHERN: 

Q. What was that $100 in cash? A. From this deposit record 
I could not tell. 

Q. Do you have any other record that would show what it was? 
A. The check spread would show what it would be. 

* * * * 

2645 Q. What! does that $100 represent, sir? A. That is Frances Haley. 

Q. What did you -- in other words, you have identified the source 
from which that came as $100, is that right? A. Right. From his 
check stubs. In other words, he indicated what the deposit was, from 
whom. 


Q. Right. In other words, if Haley owed him some money and 
paid him $100 in cash and he put it in his bank he apparently did not 
identify, on his bank deposit slip what that $100 was in repayment of, 
did he? 


MR. SMITHSON: Your Honor, I don't believe that is material 
cross-examination. 

THE COURT: He may ask it. 

THE WITNESS: He did not identify what any of the items on the 
deposits were for, on the deposit slip. 

BY MR. AHERN: 

Q. So the manner in which you ascertained what the source of these 

deposits were, |were from the man's check book, isn't that right? 
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A, That is correct. 
Q. Now, isn't it a fact that -- I think I have got them added up here 
2646 Now, with respect to first entry of $100, do you know whether that 
$100 was in repayment of a loan -- that $100 in cash? A. The defen- 
dant stated that he handled all her business, she gave him all her money 
and he wrote all her checks. 
Q. Will you answer my question, Mr. Hein? 
MR. SMITHSON: I think he did, Your Honor. 
THE COURT: The question was whether it was for/a loan. 
BY MR. AHERN: 
Q. Yes. Do you know whether that $100 was in repayment of a 
loan, or not? A. No. 
Q. Do you have a deposit in cash of $10? A. Yes. 
Q. What was that? A. That was also Frances Haley. 
Q. You don't know whether that was in repayment of a loan, do you? 
A. No. 


Q. I will turn to October 8, 1951, there is deposit in cash of $130; 
is that right? A. That is correct. 
Q. What was that for? A. Frances Haley. 
2647 Q. You don't know whether that was in repayment of a loan, do 


you? <A. No. 
Q. And, October 12, 1951, payment in cash of $250. A. That 
was the Vanne tax case fee of $333.34, of which he deposited $250. 
Q. So you are able to identify that item on that deposit, is that 
right? A. Yes. 
Q. With respect to deposits in cash, isn't it afact, sir, that in 
1951, there was a total deposit of -- in the Liberty Bank -- of $635 in 
cash? In 1952 there was over $6200 in cash deposited -+ in 1953 there 
was over $3300 cash deposited, and in 1954 there was over $2500 in cash 
deposited -- isn't that right? A. Without adding it up, 'I would not be 
able to so state. 
Q. Well, you have done this -- haven't you added it up at one time? 
A. Not the cash deposits, no. 
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Q. Weren't you interested in ascertaining whether, if he had been 
repaid in loans, if he had been repaid in cash, and he put the cash in the 
account, weren't you interested in adding up that to see if it equated? 
2648 * * * * 
Q. Now, with respect to the North Shore Bank, from 1951 through 
1955, he put in about $3950 incash, didn't he? A. I do not know, I do 
not have those figures in front of me. 
Q. Did you add that up in the North Shore Bank to determine the 
amount of cash he put in his account for the five-year period? 
MR. SMITHSON: Your Honor, this is not the subject of rebuttal 
testimony. 
THE COURT: He may answer the question. 
THE WITNESS: No, I did not. 


BY MR. AHERN: 
Q. Now, you testified on redirect, and correct me if I am wrong, 


but did you not state that the assets which are reflected on Government's 
66 were all purchased by check? Did you say that or didn't you? A. 
A. Except for one -- for exchanges, they were all purchased by check. 

Q, Allright. Now, you show me, on any one of your records, 
any notation of a check for purchase of one defense bond. A, AsI 
Stated, exchanges, that's what they were. He cashed them in and im- 

2649 mediately bought new Defense bonds. 

Q. Can you point out on any of your check spreads where he ever 
purchased a bond for a check? A. AsI stated, they were exchanged, 
He cashed them in and immediately repurchased them. 

Q. There came a time he was purchasing bonds, isn't that right? 
He did purchase bonds, didn't he? A. At the time he cashed some in, 
he exchanged. 

Q. Now, in the year 1953, he bought $5,625 worth of bonds at cost, 
isn't that right? A. I don't know; I don't have those figures here in 


front of me. 
Q. Have you got them anywhere between here and the table? 


A. I believe I have a spread of the bonds, Fred, in 16. 
a * * 
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Q. For the year 1953, I will ask you whether your records do not 


reflect that he purchased, at cost, $5,625 in bonds? 
indicates he cashed them in and bought new ones. 


A. 


The record 


Q. How does the record indicate he cashed -- before you do that, 


Mr. Witness, haven't you added them up? A. 


total bonds at the end of each year. 


I have added them as to 


Q, I mean, have you added up the bonds he sold for the year 1953 -- 


in other words, that he cashed in in 1953? 
those up. 


A. No, I 


haveritt added 


Q. Well, how are you in a position to, if you had not added them 


up, to state to the Court and jury -- I haven't finished m 
how are you in a position to state that he merely cashed 


Vy question -- 
the bonds and 


used that sum to purchase new bonds, if you haven't added the figures up? 


A. Atone time, when we were checking at the bank on this, we ran a 


quick total of what he cashed in and at the same time on 


of them, so that there was an offsetting, exchange there! 


the repurchase 
In other words, 


he cashed in X number of dollars and bought X number of dollars 


worth of bonds. 
Q. 
A. Some time prior to April of 1957. 


I am going to ask you: When did you do this, 


Mr. Hein? 


Q. Well, when you say some time prior to April of '57, was it in 


'54, '55 or '56? 
Q. All right. 


A. It was most probably in '56. 


Now, is that what you are calling 


calling upon when you make the statement he would cash 
then from the proceeds, from the cash he would receive 
turn the bonds in, he would immediately purchase new bonds and they 
would offset another one, is that your recollection that you are calling 


upon? A. Yes. 


Q. Now I will ask you, isn't it a fact that in 1953 he cashed in 


upon, is that your 
in his bonds and 
after he would 


} 


$3, 862.60 worth of bonds at cost and then he purchased $5, 625 in bonds 


at cost and he therefore used $1, 762.50 in cash in the pu 


* * * 


rchase of bonds? 
* 
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2652 Q. That he bought at cost $5,625. A. Right. 

Q. Allright. Now, interest, of course, that accrues on a bond 
is a Separate item that is reported on the tax return? A. Yes. 

Q. Then'selling at cost, since we are separating the interst, he 
sold at cost, $3, 862.50. A. You cannot separate them into that be- 
cause he actually would have gotten that interest out in cash. So actually 
would have gotten that interest out in cash. So that if you had added the 
interest to this, that he received, which would be approximately, well, -- 
if the bonds were matured iit would be approximately $1200. So that would 
be approximately $5, 000, roughly. 

Q. Well, what figures did you get, sir? A. I didn't add them. 

2653 I just ran a quick total and got around $4,000 cashed in on a quick 
total -- between $4,000 and $5,000. Irana quick total. I didn't know -- 
Q. If he purchased $5600 in bonds he would have had to put his own 
cash into the purchase of those bonds based on your own figures, wouldn't 
he? A. AsIsay, that is a rough total, 
Q. Give me an exact total. We are not interested in rough totals. 
Give me an exact total. We are not interested in rough totals. Give me 
an exact total. 
THE COURT: I think counsel better approach the bench at this time. 
(At the bench:) 

THE COURT: You need not take this down. 
(Discussion off the record.) 
(In open court:) 


THE COURT: Members of the jury, the Court is going to adjourn , 
over the weekend until 9:00 o'clock Monday morning. We are drawing 
very close to the end of the case and it appears now that the case will un- 
doubtedly be submitted to the jury sometime late on Monday. Now, over 
the weekend the Court would like to ask the jurors once again to keep in 


mind what I have told you before, not to discuss this case with any person 
whatsoever, keep your own counsel and return promptly at 9:00 o'clock 
Monday morning. Thank you very much. 


(Thereupon, at 11:55 o'clock a.m. the trial was adjourned to 
reconvene at 9:00 o'clock a.m., Monday, November 23, 1959.) 


Washington, D. C. 
November 23, 1959 


* * * 
2657 JOHN HEIN, 
resumed the witness stand and, having been previously duly sworn, 
testified further as follows: 
REDIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. Mr. Hein, directing your attention to Defendant's Exhibit 45, 

I believe that is the alleged net worth of the defense. A. Yes, sir. 

Q. Do you have that before you, sir? <A. Yes, I do. 

Q. Going, sir, to the particular item of a loan receivable, Merton 
Oliver, in your examination of Government's Exhibit 93(a) through (e), I 
believe it is, your check spread, do you see deposited, sir, any items 
payable to the defendant by Merton Oliver? A. The only deposit from 
Merton Oliver was an item of approximately sixty-one sixty-eight, which 
was marked as a fee and reported as a fee in the taxpayer's return. 

Q. Tell me, sir: Inthe case of William A. Johnson was there in 
fact, sir, any items indicated in the work papers that you |saw indicating 
a disposition of the money in the case of Johnson against Capital Transit 
and Merchant's Transfer and Storage? A. In analysis of the check 
spread there was an item of approximately $1800 which was not dis- 
bursed and no -- it was unable to determine what it was. 

Q. At any time did the defendant ever acquaint you with any 
escrow item in the sum of $1800 to the favor or benefit. of Johnson? 
A. The defendant did not so indicate. 

2659 Q. Was there anything in his fee book or check book showing the 
disposition of that $1800? A. No, there was not. 

Q. Going, sir, then to the question of the loan of Sam Chaifetz; 
do you see that, sir, $2300? A. Yes, Ido. 

Q. Did there come to your attention, sir, in your analysis of the 
defendant's fee book or check book the repayment of any loan in the sum 
of $2,000 or $2,300? A. Not during the years 1951 through '55. 
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Prior to that, sir, was there anything indicated on repayment of 
any loan by Sam Chaifetz to Abraham Chaifetz? A. Inthe American 
Security & Trust Company check book there was an item indicated of 
repayment of a loan of $2,000 from Sam. 
MR. SMITHSON: May I have this marked for identification, Your 


Honor? It is 99, Your Honor. 
(Document referred to was marked 
| Government's Exhibit 99, for iden- 
tification.) ; 


BY MR. SMITHSON: 

Q. I show you Government's Exhibit 99, for identification, and 
ask you to examine it and state what itis. A. This is a photostat of 
the check stubs and deposits of the American Security, a part of the 
American Security & Trust checking account of the defendant. 

2660 Q. Does it indicate thereon, sir, anything with regard to the 
repayment of a loan by Sam Chaifetz to Abraham Chaifetz? A. It 
shows September 23, Sam's loan repaid, $2,000. 

Q. September 23 of what year? A. 1948. 

MR. SMITHSON: The government offers 99, Your Honor. 

MR. AHERN: We have no objection. 


THE COURT: Received. 

| (Government Exhibit No. 99, heretofore 
marked for identification, was receiv- 
ed in evidence.) 


BY MR. SMITHSON: 

Q. Did you see anything, sir, from the fee book, check book, of 
any account of the defendant, of any additional loan of $300 from A.C., 
that is, Abraham|Chaifetz, to Sam Chaifetz? A. The defendant did not 
show me any other item. 

Q. Going, sir, to the item of Roy Smith in the sum of $400, did 
you see any indication in the fee book, check books, of the defendant 
indicating the repayment during the years of '51 through '55 of such an 
item? A. No, I did not. 


Q. Did you see anything in there, sir, that indicated a loan to 
Roy Smith? A. No, I did not. 
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2661 Q. With regard, sir, to the items at the bottom, advances Gibson 
and Holmes and Bonnet, tell me, sir, did you have occasion to consider 
those items with regard to the income tax returns of the defendant ? 

A. They were checked against the defendant's tax return. 
Q. What, if anything, could you say with regard to those items 

and his additional assets, having considered that income tax return? 

A. Since the defendant testified these were for depositions! and items 


of that nature, the defendant had always claimed those items on his 


return as a deduction. Therefore, if these were listed as an asset it 
would in effect give him a double deduction. 
MR. SMITHSON: In view of the testimony which was |elicited on 
examination of the defendant, Your Honor, with regard to the alleged 
fee of $91.73 in the Phiffer matter, I have brought here and I ask the 
Court to receive in. evidence this file: Administration No, 78,880, 
Phiffer, Sylvia, deceased. Particularly do I do it, Your Honor, with 
regard to the matter which indicates a premium on bond of| administrator, 
as a separate item in the disbursal of these funds. 
MR. AHERN: No objection. 
THE COURT: Received. 


(Document referred to was marked 
Government Exhibit No.|100, for 
identification, and received in 
evidence.) 


* * * 
RECROSS-EXAMINATION 
BY MR. AHERN: 

Q. Mr. Hein, in the years 1951 through 1955 Mr. Chaifetz 
deposited $4100 in cash in the North Shore Bank in Florida; didn't he? 
A. As I testified the other day I did not add up the cash deposited. 

Q. And you don't know, do you, sir, what that cash represented, 
do you? A, Analysis was made of the deposits in that account and most 
of them were identified. 

Q. How many deposits were there? A. Without the papers I 
would not be able to indicate just how many deposits were in that account. 
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Q. Now, where is your work sheet on the North Shore Bank, 
where you say these things were identified ? 

MR. SMITHSON: Your Honor, part of these were marked at one 
time by the defense as Defendant's Exhibit 15, for identification. I 
don't know whether all of them were, but for the record I have two I am 
giving him. (Hands.) 

2663 BY MR. AHERN: 

Q. Showing you Defendant's Exhibit No. 15, for identification, I 
will ask you whether it is not a fact that in the year 1951 -- strike that. 
I will ask you: For the year 1951 how much cash, or from '51 through 
'55 what was the total cash deposited in that account? A. (There 
was a brief pause.) 

Q. MaybeiI can ask you a preliminary question, sir. How do you 
identify which is cash and which is check? A. Most of them are so 
indicated. On this deposit here we have $500 for twelve days, which 
would indicate that that was a transfer from American Security, and he 
drew a check on American Security for $500. 

Q. What is there on that paper to indicate check or cash? 

A. Where you have a hold for twelve days that indicates what it would 
be. If it were cash there would not be any hold on cash. 

Q. Point to me another item which you can identify as cash on 
Defendant's No. 15. A. This two sixteen would be a cash item. 

Q. Where is that? A. Two sixteen fifty-one. The taxpayer 
indicated that was a cash exchange. He did not know whose check. 

2664 Q. All right. Now, point out another one. A. This five fifty 
would probably be cash. 

Q. You have "probably" there. A. I have probably Glamorene 
money there. 

Q. Show me another cash item. A. This 1952 would probably be 
a cash item. 

Q. When you say "probably,"’ what is your basis? A. We have 
no indication what it was. 


Q. You don't know whether it was cash or check, do you? 


715 

MR. SMITHSON: I object. It is argumentative. 

THE COURT: Let him complete his answer. 

MR. AHERN: I am sorry. 

THE WITNESS: We went over these deposits with the defendant 
and asked him to identify what they were. These were what he gave us. 
On this, he did not know what it was. 

BY MR. AHERN: 

Q. On 2-19-52 there was a deposit of $500; right? | A. That is 
correct. 

Q. You don't have that identified whether it was cash or check, 
do you? A. The defendant was unable to identify it. 

Q. You don't have it identified; do you? A. No. 

Q. And you don't know whether it was check or cash; do you? 

2665 A. Not at this time; no, sir. We were unable to find out. 

Q. So you don't know whether that $500 was part of ja repayment 
of any loans that were outstanding to the defendant at the end of '51; 
isn't that right? A. As I stated, we went over all of these with the 
defendant and he was unable to determine what they were. 

Q. Now, will you answer my question, Mr. Hein? 

THE COURT: I believe it has been answered. 

MR, AHERN: All right, sir. 

BY MR. AHERN: 

Q. What is this item here, 9-13-54, $400; is that check or cash? 
A. That was a currency deposit that he was unable to identify. 

Q. You don't know what it was; do you, sir? I mean, you don't 
know what that $400 comprised; whether it was repayment of a loan 
receivable or not; do you? A. The defendant was unable|to identify it 
and we could not either. 


Q. So your answer is no; isn't it, sir? A. As far as what we had 


or could get from the defendant we did not know what it was. 
Q. All right. You are on the stand now. I am asking you: Do you 
know whether that $400 was the repayment of a loan receivable, as of 
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now, yes or no? A. No, Ido not. 

Q. Let's go to the next item here. What is that? A. $797.33 

Q. $79.73, isn't it? A. $797.33. 

Q. Oh. $797.33. What do you refer to there? Will you look? 
A. This is a transcript that was made down in Florida. 

Q. What was that: check or cash? A. Partly check and partly 
cash. 

Q. Where do you ascertain that? A. This would have been cash. 

Q. Around $600 of it was cash? A. Yes. 

Q. And aslof now, sir, you don't know whether that was repayment 
of some loans that were outstanding or not, do you?) A. No. 

Q. Where were we? A. Here (indicating). 

Q. This 11-1-54, is that $500 in cash? A. No. 

Q. What is it: $5.00? A. $500 deposit. It is $100 cash, $150 
in bonds, and Johnson loan repaid of $250. 

2667 Q. Sir, when you attempt to break down what these deposits are, 
you refer to this breakdown which apparently doesn't have a separate 
number and this was work performed by some agent down in Florida; is 
that it? <A. That is correct. 

Q. So, in essence, much of what you are saying you are relying on 


this agent down in Florida. A. No, anything that is printed over here. 
Q. Iam not talking about that. I am talking about this one. 

A. Well, on that -- in other words, this $797.33, the defendant could not 

identify it. So we have to go to what the agent in Florida was able to 


determine. 

Q. Let me ask you this. 

MR, AHERN: Suppose we put one mark on all these North Shore 
deposits. What would it be? 

THE DEPUTY CLERK: 65. 

MR. AHERN: Defendant's 65, Your Honor. 


(A group of deposit slips were marked 
Defendant's Exhibit No. 65, for identi- 
fication.) 
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BY MR. AHERN: 

Q. Showing you Defendant's Exhibit 65, have you ever seen -- 
first of all, have you ever seen those before? A. No, I have not seen 
these. 

Q. You have seen slips like them, of course. A. Yes. 

2668 Q. All right. Now, you will notice for January 4, 1951, there is 
a deposit of:$100 cash, is there not, in the North Shore Bank? A. That 
is correct, 

Q. February 16, '51, there is a deposit of $200 cash; is there not? 
A. That is correct. 

Q. February 19, '51, there is a deposit of $550 cash; right? 
A. That's correct. 

Q. February 18, '52, there is a deposit of $500 cash; is that right? 
A. Yes. 

Q. October 29, 1953, deposit of $400 cash. A. That's right. 

Q. February 15, '54, deposit of $500 cash; right? | A. Right. 


Q. Where is that on your slip? A. February 12, from the bank 
records. 


Q. The bank stamp says February 15; doesn't it, or is that a 
mistake? A. It could be I made a two instead of a five when I was 
copying. 

Q. How about April 12, 1954, do you have an April 12 there? 

2669 A. Yes. 
Q. $200 cash? A. Yes. 
Q. What is that word? A. Exchange cash check for $200. 
Q. You don't use the word "cash" there, though, do you? 
A. C-a-s-h, I believe, spells cash. 
Q. Is that c-a-s-h? A. Yes. 
Q. August 13, 1954, there is $400 cash; isn't it? A. Yes. 
Q. October 25, 1954 there was $700 cash; was there not, deposited? 
A. Yes. 
Q. November 1, 1954, there was $100 cash deposited, was there 
not? <A. Yes. 
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Q. February 22, 1955, there was $300 deposited; was there not, 
incash? A. Yes. 

MR. AHERN: Your Honor, the defendant would like to offer these 
in evidence. 

THE COURT: They will be received. 


| (Defendant's Exhibit No. 65, heretofore 
marked for identification, were receiv- 
ed in evidence.) 


2670 BY MR. AHERN: 

Q. Do you recall, Mr. Hein, a question you were asked by Mr. 
Smithson about the loan to his brother that you said was repaid, that 
you found in his check book was repaid; do you recall that? A. I found, 
I said I found repayment of $2000 loan. 

Q. You are not suggesting or do you mean to suggest, Mr. Hein, 
to His Honor and the jury, -- you didn't mean to suggest that was the 
same loan that is listed on our additional assets, Defendant's No. 45, 
in the amount of $2300; did you? 

MR. SMITHSON: I object to the form of the question. The witness 
isn't suggesting anything. 


THE COURT: The form of the question is argumentative. 
BY MR. AHERN: 


Q. Is that the same loan as the loan we have listed on our form? 
A. I found no evidence of any other loan to the defendant. 

Q. I gather you had not seen the checks which have been offered 
in evidence in support of the loan in that case; is that correct? A. The 
defendant showed me no checks on Liberty Nationa] Bank at all, 

Q. Then, your answer is you had not seen them; is that right? 

2671. A. That is right. 
* * * * * 

Q. Then, did you ever ascertain from any independent investiga- 
tion of your own that Mr. Chaifetz had written a number of checks to the 

2672 Maple Hill Hotel covering both his own interest and that of his 
brother, and that his brother would owe a half of each of these checks. 
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MR. SMITHSON: I believe counsel is testifying. There is nothing 
to indicate any such fact, Your Honor. 

THE COURT: He is asking whether he ascertained it. 

THE WITNESS: The defendant's brother Samuel was interviewed 
in regard to it and he said he put up half -- he put up his share of the 


money. 
BY MR. AHERN: 

Q. Iam not talking about the initial capital investment, sir. I 
am talking about the operating expenses of the Maple Hill, Did you 
ever ascertain the defendant, Mr. Chaifetz, had given the entire sums 
to the Maple Hill to keep it operating and that his brother|jowed him a 
half of these items and the item you found was a repayment of those 
operating expenses. Did you ever find that out? <A. No. 

* * * * * 
2673 Q. Now, I will ask you, sir, and do you have records before you 
that you will need with respect to bonds? A. It is in the|carriage there. 

MR. SMITHSON: Are these the ones? 

THE WITNESS: Yes. 

* * * * 

THE COURT: This is all stipulated, Counsellor. 

MR. AHERN: No. This goes to the point, Your Honor, that he 
purchased, on redirect this witness stated that the assets|which appear 
on Government's 66 were all purchased by check. I am going to show 
some of these assets were purchased by cash. 

* * * * 
2674 BY MR, AHERN: 

Q. Isn't it a fact, sir, that in the year 1953 so far als the purchase 
of bonds were concerned, that Mr. Chaifetz put up $455 in cash above and 
beyond what bonds were cashedin? A. Yes. 

Q. Now, with respect to 1954, do your records reflect that in Decem- 
ber of 1954 the defendant purchased a bond for $750? A.) (Pause.) No. 
There is no record of any bonds being purchased in 1954, |that I see on 


here. 
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Q. Have you got the dates of bonds purchased for each year ? 
A. Yes. 

Q. You don't have any listed for 1954? A. None that I see 
off-hand, 

Q. Well, look, because this is -- A. (There was a brief pause.) 

Q. Maybe I can help you out. Would you look for bond No. M-329- 
76843 and tell me when that bond was purchased. A. That was pur- 
chased December, 1954. That was mixed up with '44. 

Q. What was that mixed up with? A. 1944, I believe. 

2675 Q. Have you got them straightened out, the '44's from the '54's? 
A. Yes. 
Q. Now, where is the check for that purchase of that bond? 
A. The defendant cash in bonds at that time. 

Q. You point out to me where he cashed in any bonds in December 
of 1954. A. (Pause.) 

Q. Maybe I can help you out to save a little time. Isn't it a fact, 
if you can follow me here, that so far as 1954 is concerned, on 1-4-54 
there was deposited $1652.25 from the cashing in of bonds; 1-4-54. Do 
you follow that? A. Yes. 

Q. 2-2-54 there was $2059; is that right? A. If your records so 
indicate. That’s in February -- Yes, there was some cashed in Febru- 
ary, 1954. 

Q. Have you added those up? A. No. 

Q. Then you were not in a position to testify -- 

MR. SMITHSON: Argumentative, Your Honor. We have been all 
over this before. 

BY MR. AHERN: 

Q. You are not able, are you, sir, to testify what bonds were or 

were not purchased with cash, are you? 

MR. SMITHSON: I don't see that it is material, Your Honor. 

MR. AHERN: I think that is proper, Your Honor. 

THE WITNESS: What was your answer, sir? 

THE COURT: You may answer. 
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THE WITNESS: You cannot pinpoint them right down to just 
which bonds were paid by cash or which were exchanged. 
BY MR. AHERN: 
Q. Iam not interested in whether you can pinpoint it. You are 
not in a position to say for the year 1954 that he didn't purchase bonds 
for cash above and beyond any bonds that he cashed in; are you? 
A. He cashed in about $6,000 and only pur chased $1,000. 
Q. Will you answer my question, sir. 


* * * 


BY MR. AHERN: 


Q. With respect to that, Mr. Hein, regardless of how many bonds 
he cashed in, say, in the year 1954, if the funds from those bonds were 
deposited in the bank and then he purchased an additional bond for cash, 

. that would indicate to you, would it not, that he purchased/a bond for 
cash above and beyond the cash he received for bonds that were turned 
in; isn't that right? A. Yes. 


2677 Q. Were you able in your analysis, or did you evenjas part of 
your analysis, list the bond numbers and the dates on which they were 
purchased? A. The month they were purchased; not the'date. 

Q. And in respect to that, Mr. Hein, don't you know as a fact in 
the year 1954 every bond that was purchased was cashed and deposited 
and the total cash deposits were $8130 for the year. A. (No, I could 
not testify to that. 

Q. Is it that you can't or you don't know. <A. Ido not know. 

Q. There was also, was there not, for the years 1952 through 
1955, a deposit of $1,048.42 in cash in the Liberty National Bank account. 

MR, SMITHSON: Is this for the collective period, Your Honor? 

I don't think that is proper, Your Honor. — 

THE COURT: I don't think the question should be lumped. 

BY MR. AHERN: 

Q. On 6-2-52 was $80 deposited in cash in the Liberty National 
Bank account? A. I don't have a paper before me that I\could answer 
that question with. 
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Are they inthe cart? A. They are in evidence. 

MR. SMITHSON: They are in evidence. 

MR. AHERN: What paper do you want, sir? 

MR. SMITHSON: 93(a) through (e). (A document was tendered 
to the witness.) 

BY MR, AHERN: 

Q. Will you look on 6-2-52. Was there $80 deposited in cash? 
A. Yes. 

Q. 1-19-53, $100 in cash? A. Yes. 

Q. 2-8-54, $61.30 in cash? A. What was the amount? 

Q. $61.30. | A. That was listed as Frances Haley's money. Yes. 

Q. 4-5-54, $200 incash. A. That was also listed as Frances 
Haley money. 

Q. Do you have an indication as to whether it was cash? A. Yes. 

. All right. 4-6-54, $225 cash? A. Yes. 

. 8-27-54, $100 cash. A. That was Frances Haley's money. 

- Isitcash? A. Yes, sir. 
9-21-54, $35.67? A. That was also Frances Haley's money. 
Cash? A. Yes. 
1-17-55, $126.45? A. How much? 

- $126.45. A. I believe that was a check. 

Q. When you say "I believe," are you in a position to say it was 
acheck? A. Let's see. (Pause.) That was check number 5180 of the 
defendant. 

Q. All right. On 6-14-55 was there a deposit of $120 in cash? 
A. That was Frances Haley's money. 

Q. Was that cash? A. The defendant's check book shows check 
of Henry Holland cash. So I don't know. It indicates it was her money 
and it might be his check that went in the bank. 


Q. Did you see the deposit slip to see whether it was cash? 
A. No, I did not. 
Q. Do you recall Mr. Smithson asked you about the case Bonnet? 
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2680 _ A. Yes. 
Q. Did you find that case was settled on 9-24-51? | A. Yes, 
that went into the bank account at that time, 9-24-51. 
Q. Did you ascertain that the $481.65 that had been advanced got 
into the bank? 
MR. SMITHSON: Objection, Your Honor. There is/no testimony 
of any such advance. 
THE COURT: Mr. Smithson is objecting there is no testimony 
of the advance. 
MR. AHERN: I believe there is testimony, Your Honor. That is 
in the net worth statement. That is the last asset, $281.65. There was 
testimony from Mr. Chaifetz about that. 
THE COURT: There is a dispute now whether there is testimony. 
I don't recall. 
MR. SMITHSON: I don't either, Your Honor. Let the question 
stand. It is the jury's function. 
THE COURT: All right. 
BY MR. AHERN: 

Q. This last asset we have here, Dale versus Bonnet, $281.65. 
You know what I am talking about. A. Yes. 
Q. Did you or did you not ascertain that those advances had been 

2681 made by Mr. Chaifetz? Just answer that yes or no.| Did you or 

did you not ascertain that they had been advanced. A. There was no 
evidence of any advances made in that case. 
Q. Did you talk to the parties to find out whether they had? 
A. No. 
* * * * * 
Q. You were asked by Mr. Smithson about the William A. Johnson 

case, the $1865.85 that there has been testimony here that|Mr. Chaifetz 


advanced on this negligence case. Do you know what I am talking about ? 
A. Yes. 


Q. In connéction with that matter, did you interview|the plaintiff, 
Mr. Johnson? A. No. 
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Q. Did you, from your inquiry attempt to determine from bank 
deposits made --' strike that. You would concede, would you not, Mr. 


Hein, that if these advances were in existence as of December 31, 1950, 


and the case was ‘subsequently settled, and the advances that Mr. Chaifetz 
2682 had made were deducted from the settlement that would be a re- 
payment of the obligation; would it not? 
* * * * * 
THE WITNESS: It all depended on what the advances were for. 
BY MR. AHERN: 

Q. Suppose the advances were for cost of living to keep this man 
alive while his case is going on. A. If they were strictly advances of 
that nature, then they would be -- if they were prior to January 1, 1951, 
it would be an asset at the end of '50. 

Q. And when Capital Transit or Merchants Transfer, whoever 
the defendant was, wrote out a check for the full settlement, and Mr. 
Chaifetz deducted his sum, and that check went back into his bank, that 
would be a repayment of his asset, wouldn't it? A. Yes, it would. 

Q. With respect to the Merton Oliver transaction of which Mr. 
Smithson asked you about, $350: If Mr. Chaifetz collected this in 
1951 it would be proper, even though under the facts and circumstances 

2683 of the charge to his account to list it as an asset; would it not, 
sir? A. It would not. 

Q. In other words, is it your testimony, sir, that even though 
the moneys were deducted from Mr. Chaifetz' account in the bank, and, 
therefore, were outstanding as of December 31, 1950, and that he 
recovered those in 1951, -- in other words, it was not a bad debt, you 
would not list it as an asset; is that it? A. It would have been charge- 
able when he made those payments; when his bank account was charged 
with them. 

Q. You would not list it as an asset; would you? A. No. 

Q. Sir, you were asked about -- Your Honor, I have a notation here. 

May I.inquire whether Mr. Smithson asked about the Windsor transaction? 
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MR, SMITHSON: No, sir. 

THE COURT: I don't think so. 

MR. SMITHSON: I said no, sir. I did ask -- 

THE COURT: Previously, but not this last time. Were you 
inquiring about this last time? 

MR. AHERN: I don't think he did it at the Friday session. I 
thought he touched on it the day before. 

MR. SMITHSON: I did earlier, Your Honor. 

THE COURT: Yes. 

2684 BY MR. AHERN: 

Q. Sir, let me ask youthis: You did find out, did you not, that 
Mr. -- and now I am directing my inquiry to the question of cash -- 
you did find out, did you not, sir, that Mr. Chaifetz received in escrow 
from a Mr. Windsor a sum of $5,520; is that right? A. That is correct. 

Q. You found out he took that check and put it in his bank account; 
didn't you? A. He put it in and then he took it out. 

Q. One at atime. He put the check in the account; didn't he ? 
A. Yes. 

Q. And there were a lot of creditors that had to be paid; isn't 
that true? You recall that; don't you? A. Yes. 

Q. And you did ascertain, did you not, that after Mr. Chaifetz took 
the check from Mr. Windsor and put it in his account, he ie to all 
these creditors, a great number of these creditors, and paid them from 
cash out of his pocket; isn't that right? A. The only evidence I saw 
was his work sheet that he submitted here that they were paid by cash. 

Q. Was it in January or February, 1951, that this happened? 

2685 Do you recall when this Windsor transaction was? | A. March 
of '52, I believe. March of '51. 

Q. March of'51. A. Yes. 

Q. Just two or three months beyond your first year, '51, right? 
A. Yes. 


Q. And let me ask you this, sir: Did you go to any of the 
creditors of the Windsor establishment to ascertain that in fact Mr. 
Chaifetz had paid out of cash in pocket to them? A. No, I did not. 
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Q. Did you ascertain a total figure that he paid out $3,646.45 in 
cash out of his own pocket? A. No. 

Q. With regard to that subject matter, you did not, did you, in 
the course of your check spreads, you didn’t find that he wrote any 
checks for this amount of money to creditors; did you? A. We found 
he wrote checks, yes. 

Q. I said in the amount which I indicated -- three thousand and 
some dollars in checks on the Windsor transaction. A. They, from 
what evidence we had, they pretty well balanced out as far as we could 
determine. 

2686 Q. Isn't it a fact, sir, that there were checks written in the 
amount of $2,109.79? A. I don't know. 

Q. Does that ring any kind of a bell with you, the amount? 

A. No, it does not. 

Q. It doesn't register with you that about $3100 was paid in 
cash and about $2100 in checks? A. No. 

Q. If those payments were made in cash, that amount, that would 


have suggestedito you, would it not, that at or about February or March, 
1951, this man had quite a bit of cash on hand; wouldn't it? A. If 
there had been evidence that he did pay these in cash, and we were 

able to determine it, then there would be evidence he had cash on hand 


sometime during this year. 

Q. Of course, the best way to determine that, would it not, sir, 
would have been to have gone to these creditors and found out how. they 
were paid. Right? A. We did not know who all the creditors were. 

Q. That would have been the best way; wouldn't it, sir? A. If 
the creditors were able to tell you how they were paid. Most of them 
cannot. 

Q. In the case of Gibson versus Holmes, $75 which we have 
listed as an asset as of December 31, 1950, you saw, did you not, sir, 

2687 in your analysis of his account, that he had written a check for 
$75. <A. (Pause.) 
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Q. Maybe I can specify this. I believe, to simplify jit, $50 was a 
check and $25 was cash. Does that expedite your finding of the entry? 
A. I don't find any $50 check. The defendant had a deposit of $799.25 
on February 16, 1951. 

Q. Iam not talking about '51, sir. I am talking about prior to 
S51. 

MR, SMITHSON: 1951 is the first tax year, Your Hi 

THE COURT: This item is included in 1950. 

MR. AHERN: Yes. 

BY MR. AHERN: 

Q. What did you ascertain in 1950 had been expended by the 
taxpayer on the case of Gibson versus Holmes? A. The check spread 
for '51 indicated that all the money was paid out in '51 on that. 

Q. Did you check '50 to see what had been paid out/in Gibson 
versus Holmes? A. We did not go into the defendant's 1950 return, no. 

Q. Then you don't know what was paid out in '50; is that it? 


A. That's right. 
* * * * * 


2688 § Q. In connection with this subject of cash, you went to see a Mary 


Payne, a sister of Brigett Salmon, did you not, before she died? 

MR. SMITHSON: Your Honor, I don't believe this is material. He 
should limit his examination. 

THE COURT: He may answer. 

THE WITNESS: I did not go to see her, no. 

BY MR, AHERN: 

Q. Did Mr. McIntyre go to your personal knowledge? A. I 
believe he contacted her. I do not know. 

Q. As a result of any investigation you made, did you learn that 
Mr. Chaifetz had advanced $500 for the Salmon funeral incash? A. I 
did not find that out. 

MR. AHERN: I believe that concludes cross-examination, 
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REDIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. With regard to receipt of that Windsor money, the money was 

received by the defendant when? A. March 21st it was received and 
2689 then he drew a check March 22, the next day, for $1,000 and one 
for $4520.66 -- 

MR. AHERN: The question was when did he receive it, Your Honor. 
That was the question. 

MR. SMITHSON: That is correct. 

BY MR. SMITHSON: 

Q. He received it on what date? A. Actually, there was -- 
which one -- the first time he received it of the second time he received 
it? 

Q. The first time he received it. A. The first time he received 
it was March 21. 

Q. What did he do? Did he put it in the bank or not? A. Yes, 
sir. In the bank. 

Q. How soon thereafter did he draw any item against it? 

A. The next day he drew one for $1,000 and one for $4520.66 -- the 
whole amount. 


Q. Did there come a lapse of time before there was any other 


transaction with regard to that money? A. Yes, a week later the 
$4520.66 check was redeposited. 

Q. All right. How about the $1,000? A. There was no evidence 
of that being redeposited. 

MR. SMITHSON: That is all. 


(Thereupon, the witness retired from the witness stand.) 
* * * * * 


2690 ABRAHAM CHAIFETZ 
was recalled to the witness stand by and on behalf of the defendant, and, 
having been previously duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. AHERN: 

* * * * * 
2691 Q. Now, sir, in connection with that letter, you received, did you 

not, Defendant's No. 41, which has already been received in evidence. 
A. Yes. This is the handwritten net worth which is the only! one I have 
ever had until this trial started. 
MR. AHERN: May I have a mark on this, Mr. Flannery? 


(Document was marked Defendant's 
Exhibit No. 67, for identification.) 


2692 Q. When you received that Defendant's No. 41, which was the 
handwritten net worth of Mr. McIntyre, did you make a copy/|of that at 
any time ? 

MR. SMITHSON: Counsel is leading the witness. And/|I do not 
see the materiality insofar as rebuttal. I object. 
* * * * 
BY MR. AHERN: 
Q. Did you make a copy of that? A. Yes, since it was illegible -- 
* * * * * 
Q. Did you make a copy of it? A. Yes, I typed it. 
Q. Now, I will show you what is marked Defendant's No. 67, for 
identification, and I will ask you have you ever seen that before? A. Yes. 
Q. And when did you first see that? A, This is what|I typed from 
Exhibit 41 in January, 1958. 
Q. And after you typed it what did you do with it? A. I gave it to 


you. 


Q. Now, sir, having now looked at Defendant's 67, for identification, 
2693 do you now ascertain that you made any mistake in copying that net 


worth statement? A. Yes. 
Q. What was that mistake? A. I see that the item of Republic 
Building and Loan Association, the tenth line from the top, there are 
two Republic Building and Loans, and I listed one as $100, and the other 
for $10,000 in 1954. On the handwritten Exhibit 41, when you look very 
carefully you can see that both of those items should be $100 each. 
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Q. So, sir, from your statement there, do I take it that you listed 
one item as $10,000 rather than $100; is that right? A. Yes, that's 
what it appears to be and it still does. 

MR. AHERN: Your Honor, at this time I would like to offer in 
evidence Defendant's No. -- and Your Honor, since there is an accom- 
panying document, I think it should be -- the letter should be 67(b) and 
the document 67(a). 

THE COURT: Isn't it Defendant's Exhibit 44? 

MR. AHERN: No. It is marked 67. It should be 67(a) and (b). 

THE COURT: Is that what you marked it; 67? 

THE DEPUTY CLERK: Yes, sir. 

MR. AHERN: At this point, Your Honor, I would like to offer 67(b). 

* * * * 
CROSS-EXAMINATION 
BY MR. SMITHSON: 

Q. Of course, you knew in 1954 you only had the two accounts; is 
that true? A. You mean -- 

Q. You only had the two accounts at Republic in 1954; is that right? 
A. Yes. 

Q. And there are quite a few zeros between $100 and $10,000; isn't 
there? 

MR. AHERN: Just answer the question. 

MR. SMITHSON: I will concede, counsel, and withdraw the ques- 
tion. 

BY MR. SMITHSON: 

Q. Now, sir, you put this figure in there as $10,000; is that correct ? 
A. Yes. 

Q. You also adjusted the cash at that time; did you not? A. No. 

2695 Q. You did not reduce the cash? A, I had nothing to do with that. 

Q. So, what you did, you didn't have anything to do with that 
$10,000 appearing in Exhibit 45 then, did you? A. I didn't say that. 
You were talking about the cash. 
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Q. Who else could have supplied the cash, because by your own 
witness Kendrick, he couldn't verify that; isn't that true? 
MR. AHERN: I object to this, Your Honor. This is beyond the 
scope of my examination. 
THE COURT: He may answer. 
THE WITNESS: Mr. Kendrick testified about the $10,000 cash on 
the 1945 net worth. That's what he said he did not verify. 
BY MR. SMITHSON: 
Q. But on the second page of this particular net worth, which is 
known as '45, you have for '53 $18,000 cash on hand and you have for '54 
you boost that up to $10,000, with only $1,000 cash on hand; is that right? 
A. What do you mean by "boost"? 
Q. You don't concede do you, sir, that you had $10,000 in the 
Republic Building Association account in 1954? A. No, I had that later 
on with that same association. 
Q. Yes, sir. But not in 1954 0r'55? A. No. 
* * * * 
2696 SAMUEL H. COHEN 
was recalled to the witness stand by and on behalf of the defendant, and, 
having been previously sworn, was examined and testified/as follows: 
DIRECT EXAMINATION 
BY MR. AHERN: 


* * * * bd 


2698 Q. Now, sir, can you tell His Honor and the jury: Did you make 
any particular check as to this item, this $10,000 item that was listed 
in the Government's net worth? A. No, I did not. 


Q. Why didn't you, sir? A. Because I assumed that the 
Government net worth, knowing that the agents had checked these 
particular items, was correct. 

* * * * 
2700 CROSS-EXAMINATION 
BY MR. SMITHSON: 
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Q. Mr. Cohen, you remarked, sir, about the fact there would be 
an adjustment in income for the year 1954. Actually, you mean there 
would be a change in the net worth; don't you? A. I mean both. 

Q. Actually, then, sir, taking your figures, and this is your 
verified net worth; isn't it? A. To the extent that I verified it. It 
isn't entirely verified. 

Q. Do you mean to tell me, sir, when you perform a net worth 
and you have readily available the source, such as the Republic Build- 
ing & Loan and an item appears of $10,000 increase in assets, in a net 
worth tax evasion case, and net worth is being used you don't check the 

2701 origination of that $10,000? 
MR, AHERN: It is a speech, Your Honor; not a question. 
THE COURT: It is argumentative. 
BY MR. SMITHSON: 

Q. You made no effort to check that $10,000? <A. That is to 

independently going beyond the government's net worth statement, sir? 


Q. Sir, did you make any effort to -- the question is simple. Did 
you make any effort to check that Republic Building & Loan Association 
in the amount of $10,000? A. I did not go to Republic to verify it. 

Q. And you accepted whatever the defendant would give you; is 
that right? A. I wouldn't say anything that he would give me. This 
purported to be a government statement. 


Q. Tell me, sir. Did you see the government statement from 
which it was prepared? A. Not at that time. 

MR. SMITHSON: Counsel, do you recall your exhibit number ? 
The handwritten copy? 

MR. AHERN: Defendant's 41. (There was a pause.) 

2702 MR. AHERN: May I inquire if 41 is with the jury? I assume it 

was. Does the jury have Defendant's 41? They have it, Your Honor. 

MR. SMITHSON: I don't see it there, Your Honor. I have a copy, 
if I might use mine. 

THE COURT: Yes. 
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BY MR. SMITHSON: 

Q. This has been, as I understand it, marked by the defense as 
Defendant's 41. Mr. Cohen, I want you to look very carefully, sir, at 
this particular item: Republic Building & Loan. Does that/|look to you, 
sir, that second figure there, as $10,000? A. No, I don't think it looks 
like $10,000. 

MR. AHERN: I think you should show him the one Mr. Chaifetz 
received. 

MR. SMITHSON: He has no knowledge of that. 

MR. AHERN: Here's the original. Show him the original. 

MR. SMITHSON: This is the examination I am performing off of 
Appendix B, which is the copy -- 

THE COURT: Let him complete his examination. 

MR. AHERN: Well, I object, Your Honor. That is not the docume nt 
that the defendant received. (At the bench:) 

MR. SMITHSON: This is the photostatic copy made of the original 

document. I have the black copy of that. 

THE COURT: Is this in evidence? 

MR. SMITHSON: No. 

THE DEPUTY CLERK: That is 41. 

THE COURT: I think you had better examine from the document 
that is in evidence. 

MR. SMITHSON: That is the one it had to be taken from. 

THE COURT: But this is not in evidence. You better examine 
from the one in evidence. (In open court:) 
BY MR. SMITHSON: 

Q. Showing you, sir, from Defendant's Exhibit 41, Republic Build- 


ing and Loan Association, from that, and that figure there, sir, the second 
item under Republic, does that look like $10,000 to you, sir? A. It 
doesn't look like $10,000 to me. 
Q. All right, sir. And, tell me, sir, there is this item here of 
$10,000 and this is off the typed one given you by the defendant Abraham 
Chaifetz; right? <A. Right. 
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Q. And you made an adjustment, did you not, on that cash item in 

there, based on what Mr. Chaifetz told you -- on cash on hand, sir. 
2704 A. What are you referring to? 

Q. Iam referring, sir, to the adjustment which you made between 
$18,000 for '53, and $1,000 for '54, as the cash on hand item. A. That 
doesn't appear on this statement. 

* * * * * 

Q. You used that particular instrument, is that what you are 
telling us, sir, to prepare your net worth? 

* * a * * 

MR. SMITHSON: Yes, sir. The yellow sheet. I think it is oa 
if Iam not mistaken. Defendant's 67(b). You used that. 

2705 THE WITNESS: This was part of it, yes, sir. 
BY MR. SMITHSON: 

Q. And whatever other information Mr. Chaifetz gave you orally 
about cash on hand; is that correct? A. Yes, sir. 

Q. Because you do have on your Exhibit 45, do you not, sir, cash 
on hand of $1,000 for 1954. A. If you say so. 

Q. Well, tellme. A. I don't recall that. 

Q. You don't recall that? You see, sir, for that year $1,000? 

A. Yes, sir. : 
Q. You see for '53 $18,000 cash on hand? A. Yes, sir. 
Q. You had to depend on Mr. Chaifetz for that; didn't you? 


A. Yes, sir. 
* * * * * 


2708 THE COURT: Iam very much disturbed by this issue of lesser 
included offense. I carefully read the Circuit Court of Appeals opinion 
and the Ninth Circuit as well, the trial judge's opinion, Judge Anderson's 
opinion, in the case cited by the defendant. I wish the Court of Appeals 
had discussed the matter a little more in detail. They say it is obviously 


not included as a lesser offense. It is not as obvious to me. 


I would like you to answer this question, Mr. Smithson, can you 
conceive a person being convicted of this offense, wilful evasion, and 
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also being guilty of the lesser offense ? 
MR. SMITHSON: There are some cases that so hold, Your Honor. 
THE COURT: How could a man be convicted of attempted wilful 

evasion of income tax under the felony charge in this indictment for 

each of the years without also being guilty of failing to supply accurate 


information? 
MR. SMITHSON: There is a way. I think the Kafez case is one 
cited. The misdemeanor can be committed in more than one way. 
THE COURT: How could he be guilty of the more serious offense 
without being guilty of that phase of failing to file accurate information? 
2709 I am afraid I am not getting over my point. How could he be guilty 
of wilfully failing to file -- payment of income taxes, pecan also being 
nl 


guilty of wilfully failing to supply information for the payment of taxes, 
which is a misdemeanor charge. That's one phase. I know there are 
several phases to it. That phase, at least, is included as a lesser 
included offense. 
MR. SMITHSON: That's the argument under McCue, as well as 
the Lee decision. 
THE COURT: Let's not talk about Lee. I want your answer to this 
question, which the Lee decision doesn't discuss. All that says is it is 
an obvious lesser included offense. It doesn't discuss it. The McCue 
decision analyzes it and it may be wrong and Lee may be right, but I am 
bothered by this. 
MR. SMITHSON: When I read McCue I called the Department and 
I ascertained some facts not shown therein. One is that the |statement 
wasn't filed. The other is that counsel for the government agreed to the 
filing and suggested to the Court the indictment could be dismissed. 
THE COURT: That would not be relative to our discussion here. 
That wouldn't go to this issue we are talking about, whether |this is a 
lesser included offense. 
MR, SMITHSON: How could you do that with the statute of limita- 


tions in this matter. 
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2710 MR. AHERN: I am going to plead the statute of limitations, but it 
wouldn't apply to all years. 

THE COURT: You are going to what? 

MR. AHERN: When we are through I am going to put in a plea of 
statute of limitations. 

THE COURT: As to what? 

MR. AHERN: As to all counts. Assuming that the jury convicts 
of the lesser included offense only 1954 and '55 -- let's see. When was 
he indicted? 

MR. SMITHSON: 1958. January. 

MR. AHERN: Indicted January, 1958. Let's see. 1954 would have 


MR, SMITHSON: No, it wouldn't have run. 

MR. AHERN: '54 and '55 would be alive. 

THE COURT: As to what: the lesser included offense? 

MR. AHERN: Yes. 

THE COURT: What difference does it make? 

MR. SMITHSON: The difference would be this: If you give this 
instruction and they find him guilty of the misdemeanor under the first 
three by virtue of this procedure he is going to be allowed to escape. 

MR. AHERN: He doesn't escape. 

THE COURT: Mr. Smithson is assuming they will find him guilty 
of the first three years and not guilty of the last two. 

2711 THE COURT: I have studied this carefully over the weekend. I 
read those cases several times. 

MR. SMITHSON: Did you read the Kafez case? 

THE COURT: No. 

MR. SMITHSON: May I get you the citation? 

THE COURT: Is that cited in Lee? I will take a ten minute 
recess and read the Kafez case. 

MR. SMITHSON: And also Achille? 

MR. AHERN: Incidentally, in your charge you have a word not 
where it should not be. 
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THE COURT: Where is that? 
MR. AHERN: I'll find it. I have three more instructions. 
THE COURT: Oh, yes. Mr. Smithson claimed it wasn't used. 
MR. AHERN: I cited the wrong case for opposing this paragraph 
but I feel this high-lights it. 
THE COURT: I have that in the other part. I haven't) had time to 
make copies for you of this charge for your argument. 
MR. SMITHSON: Yes, sir. I wonder if when the trial is over I 
could get them. 
THE COURT: Yes, sir. (Mr. Ahern handed a paper to the Court.) 
2712 THE COURT: I think these last requests are covered. 
MR, AHERN: Could I call some specific things to your attention? 
THE COURT: Yes. 
MR. AHERN: I would like to show you one specific thing. Do you 
want the jury excused? 
THE COURT: Yes, the jury may be excused for fifteen minutes. 


* * * * * 


CLOSING ARGUMENT BY COUNSEL ON 
BEHALF OF THE GOVERNMENT 


* * * * * 


The concept under which the Government presented the case, 


however, is that of a net worth, that, of course, being the change from 


one base year to the first tax year and on through. 
* * * * * 
2722 Now, ladies and gentlemen, we come to that rather singularly 

important item or items, the control which the defendant had over these 
accounts which were allegedly for his daughter or daughters. Particularly, 
ladies and gentlemen, the item of $100 for the year 1954. That is the 
second Republic Building & Loan account. 

Now, that $100 item plays a most significant part in your considera- 
tion of this case, significant for this, ladies and gentlemen, the Govern- 
ment charges this was willful, intentional attempt to evade.) And I put it 
to you that when he corrected, erroneously and deliberately, and made 
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that a plug item to the sum of $10,000, he displayed to you for all time 
his purpose in carrying out his tax fraud on the Government. 
* * * * * 
2725 Consider, ladies and gentlemen, what they offer as a loan. There 
is put on the stand Mr. Bom ze -- true, the Government called Mr. Bonze. 
Mr. Bomze first stated it was a sale and then he said no, upon reflection 
it was a loan. And what does he offer to substantiate that? That he talked 
it over with Mr. Chaifetz. He went to see him when the Government had 
been to him and they talked it over. 
* * * * * 
2726 With regard to this item of 1954, the defense saying that was a 
loan -- all right, let's face it head on. The amount was allegedly $1610. 
In other words, ladies and gentlemen, he was taking the Potomac Invest- 
ment Company at that time, because it was not an exchange item-for- 
item, wherein that would be a, shall we say, a wash. No, instead he was 


getting $1610. If you accept their particular basis, their argument. 


But how can you accept that, ladies and gentlemen, when in the 
1954 report, as of July 1954, prepared by the defendant, Chaifetz, it lists 
it as asale. That is the report. The report to the group, the Potomac 
Investment group, How can he be in one breath saying it is a sale and in 
one breath a loan? 

I will put this to you: He must try and attack the net worth concept 
of the Government. He is trying by means of this to say there are errors. 
Can he, when he has so stated that he changed his own check book, that he 
went back on that; instrument which indicated a sale and changed it to read 
a collateral loan and that he did that after the agents had seen it. Now, 
that was his testimony. 

Recall, if you will, ladies and gentlemen, that instrument, the 
Government instrument put in July 1954, the Eisenhower note, which was 
purchased. Then consider, if you will, the later Government exhibit, 

2626 which was the signature card. That signature card showed the 
tremendous control, showed the fact that Potomac Investment and the 
defendant were inseparable, inseparable because his had to be one of 
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the two signatures on there. It was his and Bomze or his and someone 
else. But he had to be there. 
And what was Bomze's testimony? Bomze's testimony was that 
he, Chaifetz, kept the record for Potomac Investment. 
Ladies and gentlemen, it was a sale. It had to have been a sale 
under the basis under which he first reported it. It only behooved him 


to change it when he was confronted with the tax fraud prosecution. 
Now, go, if you will, to the Maple Hill Hotel. The defense have 
never contended that the investment exceeded any more a6 is listed 
it 


in Government's 66. At no time have they ever conceded it. Particularly 
do they not challenge the asset of Cedar Street. They do not challenge 
anything on that sheet except the Just Street item and the oil tank. 
Now, the defendant has testified that the oil tank was not his, that 
it went into 600 Whittier, when he offers nothing by way of| evidence or 
proof. The Government has offered third party independent, impartial 
evidence from the work order that it went into 532, his residence. The 
proof is there and I say it has not been dispelled. 
Take, if you will, then, the second trust note. You heard the 
2728 premise on that. Now, ladies and gentlemen, the witness Klieg- 
man and the defendant Chaifetz are close, have been very close, as they 
have indicated in the testimony. He, the defendant Chaifetz, caused the 
Government exhibit as to the cost to be received by the Title Company, 
because he is the one who purchased this instrument, so he caused this 
thing to be received by the Title Company. 
Now, he has brought forth an affidavit allegedly to the effect that 
instead of $700 it was $900. 
Again, ladies and gentlemen, for one reason only, that is, to 
challenge the accuracy of the figures as reflected by the Government. 
But, we cannot go into the defendant's files except with his permission. 
Recall this was '55, ladies and gentlemen, '55 when this occurred. 
Now, as to this particular item, we offered the available outside 
impartial proof that it was $700. 
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The net effect is not that it was an increase, that isn't what they 
are trying to show. They are trying to say that we were not accurate. 

I put it to you, ladies and gentlemen, that for five years, based on a 
circumstantial evidence case, you will look long and far before you find 
any more accurate work than was displayed to you in this case. 

The liabilities, ladies and gentlemen, have not been argued to any 
extent. They have been stipulated. The reserves for depreciation, there 
hasn't been any great argument on any of those. They have actually 

2729 accepted the ‘Cadillacs which we have indicated and the typewriters. 

We have taken and given to them, ladies and gentlemen, as was 
brought out on the direct examination of Agent Hein, depreciation for 
furniture and fixtures. 

Now, ladies and gentlemen, that is proper because you will see 
the years in which we apportioned it, '54 and '55. It is in effect a 
deduction. It sets aside or decrease assets when you make your adjust- 
ments because you have a certain subtraction to be made there. How- 
ever, we did not charge the defendant with the asset cost. So, we did not 
boost him unduly. And why? Because there was no proof, not one iota 
of proof from anything that he submitted to these agents, his records, 
his fee books, his check books, that indicated the cost of those items. 

Now, this you must remember was by an agent, in to do an audit, 
and when he finds these things -- and the taxpayer, the defendant in this 
case, knew what he was doing, he was quite conversant with tax affairs, as 


displayed by his 1949 and '50 tax returns when he took certain deductions 
for tax courses and other items. He also, in an exhibit, which I think you 


may see if you desire, as the seller of the Ben-Mar Restaurant, agreed 
as part of his burden in the sale to do all the corporate income tax re- 
turns in that matter. And that is in evidence. 
* * * * 
2733 (In open court:) 

MR. SMITHSON: Ladies and gentlemen, with regard to the item 
of $40.84, it is understood by you that my argument on that figure is 
based on the willfulness, willfulness which the defense actually have 
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brought into issue on the years '45 to '50 by their adducement of certain 
testimony going prior to the year 1950, which is the base year, and 
2734 that the tax figure $40.84 is for the taxes paid by the defendant 
for the year 1950, which he pays in'51. That is the reason that figure 
is added back in here. And I don't want anyone to think I was mislead- 
ing them. That is the figure for his '50 income tax, which he pays in '51 
and which, as you can see, would have to be added back, because, ladies 
and gentlemen, you have heard the explanation of what occurred in his 
1951 return, paid in 1952, of $510, when, in addition to being divorced, 
and so indicated, he tried to take, or allegedly attempted to take a 
deduction for his wife, and they adjusted that, which caused the figure 
of $510.89 paid in '52 as his tax in '51. 
But he goes right back, ladies and gentlemen. Look at 1953. 
Consider 1953, ladies and gentlemen. He paid $34.22. He has additional 
net income which he never accounted for in the sum of $10,617.47, and 
pays $34.22 income tax, That is the year 1953, ladies and gentlemen, 


when he had 20 items that he did not put in his fee book. Twenty items. 


Not one, not two, not four, twenty. 
* * * * * 


2738 Now we go to the items for '53. Consider '53, if you will, ladies 
and gentlemen, because '53 is as brazen a display of the attempt to evade 
taxes as you will see. Look at the item of $25 for the Enterprise. Mind 
you, if you will, the three items of the Uberman Novelty. [Ladies and 

2739 gentlemen, they were 500, 100 and 100. Remember, if you will, 
the itemizations taken by the defendant for his cost in his|returns. He 
now tells you, ladies and gentlemen, that part of that, 200, the two $100 
checks was used for that. He doesn't reflect it in his fee book. He 
doesn't reflect it in his fee book. He puts the checks in. But I put this 
to you, ladies and gentlemen, that when he makes his tax returns off his 
fee books, those are his books of entry for the purpose of |that, and by 
the use of his check books here in District or in Florida, that when he 
uses that he, in effect, is maintaining a double set of books because he 
isn't reflecting that which he should, he having taken for the purposes of 
his tax deduction this itemization. 
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Now, as to the $135 that they claim was paid for the costs. What 
about the $500 item? Did you hear anything from Mr. Chaifetz or any 
other witness about what he did with that $500 item? The $500 check, 
did you hear that one? I was singularly impressed by the absence of 


any testimony regarding that. 

That looms out like a light. 

Look, if you will, to the next one, the fee paid to him under the 
District Court matter, $238.30, paid to him through the District Court, 
the receipt whichis on file. That is not reported. Neither were the 


interest items, neither were the three Uberman Novelty checks. 

2740 What about the Demming matter? The Demming, if you will, 
which was $500, and the 26.35 which was the interest thereon? Not 
reported. There wasn't anything reported on any of those items. 

The Israelson matter, $120. There was a check, her testimony, 
afee. No report. 

Berry, Elbert Berry. Now here isn’t just one item, ladies and 
gentlemen, or one matter, here is a $25 item, a $25 item, $25 item, 
and then two items 5 and 20, making up the last, which Mr. Berry 
testified he had to pay to Mr. Chaifetz. Nothing shown. Nothing shown. 
Do they appear in the fee book? No. 

Look, if you will, to the Sidney Beekman matter. That, ladies and 
gentlemen, is most important. Sidney Beekman was at that time an 
officer of the Uberman Novelty -- the Washington Novelty Company. 

May I have Government's Exhibit 41? 

Ladies and' gentlemen, he had a receipt, you will recall that 
receipt which went into evidence, a receipt from Mr. Chaifetz of two 
$1,000 checks received by Chaifetz from them as his fees for services 
paid in full. In his fee book he reports one item as a thousand dollars 
in escrow item. 'That is all he says about it, in escrow. In escrow, the 
same as he uses the term or denomination of his account trustee. What 

2741 is it a trustee for? He comingles everything in the world, he puts 
his own funds, Frances Haley's funds, his clients’ funds, everything in 
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there. Trustee. Is that a magic word he is going to impart to this 


account? If it is, it is only for the purpose of confusion. 


* * * * * 


2749 Remember this, ladies and gentlemen. Nine and a/half months 
later he admits he had a half interest in the Murray and Betty Samuels 
Mortgage, a half interest in the Ben-Mar, and in this trust note on Fifth 
Street, 6805 Fifth Street, item M down there. They are specified on this 
exhibit, and you can see it, the Clerk has it. 
You will recall, ladies and gentlemen, there can be no question, no 
question at all but what he is specifying his amount, his ownership, parti- 
cularly on these three items I have indicated, because the last one which 
he mentions on this as second mortgage or second trust notes, is the 
Avenue Drug Store, the chattel mortgage for $3900 which he said was 
paid off in'49. That, he calls the total second trust and the amount 


owned are the same. As to Fifth Street, Princeton Road jand the Ben- 


Mar, 1600; total, 800 owned. 86 total, 4300 owned. 63 total, 3150 owned. 


There is no question, ladies and gentlemen. 


2750 * * 


* * * 


And as to these three items, how could he? It's in|evidence before 
him. All he had to say was, no, I didn't see it and not having seen it, I 
couldn't consider it. That is all he had to say. Of course, that would 
have been the perfect answer and the proper answer. But, of course, he 
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is the defendant's witness, retained by him. And what do 
the defendant, anyway? Only what the defendant wants hi 


es he get from 
m to see. 


Isn't the last exhibit a perfect example of that? The typed copy 


wherein the defendant raises $100 to $10,000? Isn't that 
example? And what does he do? He deflates that cash d 


a perfect 
own. In other 


words, he's got a nice plug item there, in the hope, the eternal hope that 


we might overlook it. 


Go, if you will, ladies and gentlemen, to this cash gn hand. The 


cash on hand on Defendant's 44 is $10,000. 


the concept that this correctly reflects his income. I put 


Now, ladies and gentlemen, I don't put this exhibit before you on 


it to you to 
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show that this exhibit, like any other exhibit submitted by the defendant, 
is not worthy of credence. And by "this exhibit" I mean Exhibit 86. I 
say it is not worthy of credence because from the very fact it appears 
thereon he lists his real estate as $54,200. And what does he list as 
his cost for 532 Cedar Street? $14,000. 

We have proven to you the records are $8,007 and I think 55 cents. 

This is puffed, it's puffed, the same way as Defendant's 44 is puffed. 
And it's puffed for one reason: He has to raise up that net worth for '50, 
he has to raise that net worth for '50. 

* * * * * 
2752 In 1947, on his 1946 tax return he gets a refund of $75. In other 

words, ladies and gentlemen, for 1946 he paid no taxes, none, because 


by his then statement, ladies and gentlemen, he wasn't earning enough. 


Now, this is the same man who says that between 1945 and 1950, using 
Exhibits 44 and 45\of their own accountants, he increased, increased 
now, this means in addition to living expenses and other things, his net 
worth cash item alone, $10,000. 
* * * * * 

2755 THE COURT: Ladies and gentlemen of the jury, the Court would 
like to caution you, once again, of course, during the recess of Court 

2756 not to discuss this case with any person whatsoever nor talk to 
each other about it until you come to the jury room for your deliberations. 

The Court will adjourn until 1:30 instead of 1:45. 1:30, please. 
Report back promptly. 

I think I should advise the jury at this time, so that in case you 
desire to make a telephone call during the noon hour, ‘that it is the Court's 
intention, after the jury receives the case from the Court, to keep the jury 
in the custody of the Marshal until the jury has arrived at its deliberations 
in this case. So, in the event you wish to make any call home or to anyone 
else during the noon hour, you may do so, to arrange for any personal 
things that you may want brought down here to the Courthouse in the event 
it is necessary for you to be retained here this evening. 


The Court would like to advise you about that at this time. 
* * * * * 
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AFTERNOON SESSION 
1:30 p.m. 
THE COURT: Will you come to the bench, counsel. (At the bench:) 
THE COURT: The Marshal informs me that some of the jurors 
haven't been able to make the arrangement which I suggested. It is going 
to be necessary, of course, for the Marshals to accompany the individual 
jurors to their homes to secure whatever is necessary for them to be 
here. 
MR. AHERN: I was going to say, Your Honor, we make no point 
-~ we have in capital cases -- unless Your Honor feels otherwise, we 
don't make a point they have to be locked up, unless Your ‘Honor -- 
THE COURT: I understand. It has been my feeling that this 
should be done because I want them to be discussing the case tonight. 
But I just want to be sure that you have no objection to this proceeding, 
which is done in these cases, that a sufficient number of Marshals 
accompany the jurors to their homes to secure their belongings such 
as are necessary. 
MR, LAUGHLIN: I should have come to the bench. I just felt 
that 1:30 didn't give them enough time. 
THE COURT: But you have no objection to the Marshals -- 
MR. LAUGHLIN: No, sir. 
2758 THE COURT: Because the Marshal has to make arrangements 
for a special number of Marshals to do this. 
MR. LAUGHLIN: No objection. 
MR. AHERN: I want the record to show that we withdraw any 
request for that 7207, if I hadn't made it. Not the one I have tendered. 


I am going to make one statement to the jury, of course, that a 


lesser offense was not made out. Do I understand that Your Honor -- 
THE COURT: You are going to make a statement what? 
MR. AHERN: I am going to say that His Honor is going to 
instruct on lesser offenses. 
THE COURT: No, you should not do that. Did you think I had 
decided that ? 
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MR. AHERN: I think I ought to know now -- 

THE COURT: Let me ask you this for the record. Do you concede 
that as far as this misdemeanor charge under 7203, that the statute of 
limitations has run on the first three years? 

MR, AHERN: Yes. 

THE COURT: So that it could not possibly be any lesser offense 
under the first three years. 

MR. AHERN: That's right. 

THE COURT: It could only be a lesser offense on '54 and '55 on 
7203, and on the specific phase of 7203 in wilfully failing to supply 

2759 information, isn't that right? 

MR. AHERN: Yes. 

THE COURT: That is what your contention is? 

MR. AHERN: Yes. 

THE COURT: I know what your contention is, so I will decide it 


when I come to my charge. I haven't -- my inclination is I should not 


give it, but in any event, it is only going to apply to the two years. So, 
you better not make any reference to it because I don't think it is a 


matter for -- unless you insist that I decide now. 

MR. AHERN: I do want to make this one sentence. I don't intend 
to elaborate on it| because I certainly don't want them to come back with 
that verdict. 

THE COURT: Frankly speaking, there is some doubt in my mind 
about this. 

MR. SMITHSON: I understood Your Honor had some doubt. 

THE COURT: As long as there is some doubt in my mind, I see 
no harm, as long as it only involves the two years '54 and '55. 

MR. SMITHSON: I understood Your Honor's doubt. You asked me 
candidly this morning for an opinion. I think I distinguished between the 
two. I didn’t have readily available and haven't had a chance to check it 
to see whether there is any authority on the point. 

2760 As long as the fact that the defendant concedes it cannot possibly 
apply to the first three years, as a matter of practical proposition I do 
not think it is going to make too much difference. 
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MR. AHERN: It probably isn't, but I want to make this statement 
to the jury, that the Court will, as to the last two years, instruct you on 
a lesser offense. And Ido not feel it has been made out because it 
involves the same offense of willfully. But he will instruct you on that. 

* * * * * 
2826 INSTRUCTIONS BY THE COURT 

THE COURT: Ladies and gentlemen of the jury: The introduction 
of evidence in this case has been completed. Counsel have made their 
final arguments to you and it now becomes my duty to instruct you as to 
the principles of law which are to guide you in your deliberations and in 
the determination of your verdict. 

In this court the instructions by the Judge are givenjorally, as I 
am giving them to you now. They are given only once. You will not 
receive any transcript or pamphlet containing the charge of the Court. 
You must hear the law now as I give it to you. Follow it closely and be 
prepared to apply it. 

This places a heavy responsibility upon me to do the utmost within 
my capacity to state the law and these instructions understandably and 
clearly, and it places an equal responsibility upon you to listen closely 
and intelligently in order that you may understand the law japplicable 
to the case. 

In general, I think it is good practice to make the instructions as 
brief as the subject matter of a technical case will permit, In this 
particular type of case, it is difficult, if not impossible, to make the 
instructions brief. A great variety of subjects must be covered and 
some in considerable detail, and for that reason the instructions may 

2827 be more extended than otherwise might be desirable, 

At the outset, I want to admonish you that the instructions are to 


be considered as a whole; each part or phase of the instructions is to 


be considered and applied together with all other parts and phases of 
the instructions. In other words, you must not pick out some particular 
instruction or some particular thing I say and over-emphasize it and 
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apply it without considering and keeping in mind all of the other instruc- 
tions given to you as the whole law of the case. 

It is quite important that you understand that the charge now given 
is to be treated as a whole and everything covered therein is to be con- 
sidered in applying the law as a whole. 

When a case is tried to a jury, as is this one, the Court, counsel 
and jury have distinct functions and responsibilities to perform; neither 
may encroach or trespass upon the function of the other. 

Counsel have performed their responsibilities in this trial, except 
what they may have to say to the Court at the conclusion of the Court's 
charge. They have made their final arguments to you, and it was proper 
for you to give close attention to those arguments for such assistance as 
they may be to you in arriving at a fair verdict. But you will keep in 
mind that arguments of counsel do not constitute evidence. It any state- 

2828 ment has been made by counsel in closing arguments, or if any 
statement is made by the Court in its charge in outlining the contentions 
of the parties to you that conflicts with your own recollection as to what 
the evidence has been, then you should be guided solely and exclusively 
by your own remembrance of the testimony. 

Attorneys have a duty to object to questions asked by opposing 
counsel when they feel that such objections are appropriate and neces- 
sary, and you are) in no way to consider in your deliberations the 
frequency or nature of the objections made by counsel for either side. 

Furthermore, you are not to consider or be influenced by any 
personal like or dislike you may have formed during the trial for any 
of the counsel on either side. 

Further, you should not try to gather any impression as to how 
the Court feels this case should be decided, either from the rulings 


the Court has made or from any other thing that has transpired during 
the trial, or fromthe tone of the Court's voice in his charge or anything 


the Court states in his charge. The Court is submitting this case to you 
objectively, without any indication as to how the Court feels this case 
should be determined by you. 
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At many points in the trial, conferences have been held in the 
courtroom between counsel and the Court, out of the hearing of the 


jury. This method has been employed for the purpose of permitting the 


2829 Court to discuss legal matters with counsel that could not properly 
be discussed within the hearing of the jury, and to spare the jury from 
making frequent exits.. from and re-entries into the courtroom. Such 
conferences are entirely proper and are not to be construed as indicat- 
ing that any matter whatever is being improperly withheld from the jury 
by either the Government or the defense or by the Court. 

At various times throughout the trial the Court has ordered stricken 
answers or remarks of witnesses and also certain other items of evidence 
or purported evidence. Now, you are instructed that any testimony, docu- 
ment or other matter which the Court has ordered stricken/is not to be 
considered by you in any way in your deliberations, since such matters 
do not constitute evidence in the case and can have no bearing on the 
questions to be determined by you. 

The function of the Judge is to preside at the trial, to|see that it 
is conducted in a fair and orderly fashion, to pass upon questions of 
law as they arise, including questions in regard to admissibility of 
evidence, and, finally, at this stage of the proceeding, to give to the 
jury the principles of law to be followed. 

You must take the law just as the Court gives it to you, regardless 
of any opinion you may have as to what the law is or what it) ought to be, 
as the Court is the exclusive judge of the law. 

2830 While the Judge has the sole responsibility of determining what 
the law is, the jurors are the exclusive judges, on the other) hand, of 
the facts. Being the sole and exclusive judges of the fact s, | you are, of 
necessity, the sole judges of the credibility of witnesses. In determin- 
ing credibility, you may take into consideration, so far as you are able 
to do so.from the testimony before you, the manner, conduct and 
demeanor of each witness who has testified, his memory or) lack of 
memory -- and, of course, when I use the pronoun "his" I mean his 
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or her -- the faculty or lack of faculty of each witness to see and hear 
those things about) which he has testified; the ability or lack of ability 

to convey to you through the medium of words what he has seen or heard; 
the reasonableness or unreasonableness of the story that is told on the 
witness stand; the probability or improbability of the truth of the testi- 
mony given by the witness; any bias or prejudice shown by any witness 
which might influence his judgment or color his testimony; and all those 
other factors, including interest in the outcome of the case, which you, 
as intelligent and experienced people, take into consideration when you 
determine the difference between truth and non-truth or truth and half- 
truth. 

And if you find that any witness has in this trial wilfully testified 
falsely as to any material fact concerning which the witness could not 

2831 possibly have been mistaken, you are at liberty, if you deem it 
wise to do so, to disregard the entire testimony of that witness or any 
part of the witness’ testimony except insofar as it has been corroborated 
by credible witnesses or by facts and circumstances established by the 
evidence in this case. 

Furthermore, you are instructed that any testimony which is 
uncontradicted, unimpeached, and is not inherently improbable, may 
not be disregarded by you. 

Your verdict must be based entirely and exclusively upon the 
evidence presented and received during the course of the trial, regard- 
less of whether the witness was called by the Government or by the 
defendant, on either direct or cross-examination, and you must not dis- 


cuss or consider anything but such evidence. 


In finding the facts, you are not bound to find according to which 
side produced the greater number of witnesses to testify as to any 
particular facts or which side produced the greater number of exhibits. 
You must appraise the credibility, weight and significance of the testi- 
mony, and this is what must be controlling in your determination of the 
facts. 
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A witness may be discredited or impeached by contradictory evi- 
dence or by evidence that at some time prior the witness made statements 
inconsistent with the testimony of the witness at some time during the 

2832 trial. If you believe any witness has been impeached and thus 
discredited, you may use this as an aid in determining the value, if any, 
to be given the testimony of that witness. 

In this case, certain persons qualified as experts in tax accounting 
and they testified as such. Now, when a person is called as an expert 
witness in a particular field of technical knowledge or learning and is 
allowed to express opinions, those opinions are for the aid and assistance 
of the jury, but not for the purpose of invading its functions. 

Testimony of an expert witness, insofar as it is based on his per- 
sonal observations of particular facts and conditions, is to be considered 
by you in the same way as that of any other witness. Furthermore, when 
the opinions of experts are based on hypothetical assumptions of fact, you 
must bear in mind that the opinions do not tend to prove the facts upon 
which they are based. The facts must be found by the jury! from the basic 
evidence itself and not from the assumption of the expert witnesses and 
not from schedules, summaries, or computations based thereon. 

The responsibility to decide all facts in issue rests upon the jury, 
and it is your duty to evaluate and appraise the testimony of witnesses who 
express opinions, precisely as you would evaluate and appraise the testi- 
mony of a witness who testifies to facts purportedly within/his personal 

2833 knowledge. 

It is for you, the jury, in the light of all the circumstances disclosed 
during the progress of this trial, to place that weight upon and give that 
credit and value to the testimony of each witness, whether an expert or 
otherwise, which you conscientiously believe, in the exercise of sound 


judgment and good sense, it is fairly entitled to receive at your hands. 
i of the Bureau 
of Internal Revenue employees merely because they are employees of the 


You must not give any special weight to the testimon 


Government, charged with certain responsibilities under the tax laws. The 
weight, value, and credibility of the testimony of these witnesses should be 
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determined in the same manner as that of any other witnesses, in accord- 
ance with the instructions I have just given you. 

The Court has admitted the testimony of a number of accountants, 
some of whom are employed by the Internal Revenue Service. You are in 
no way to emphasize the testimony of such accountants merely by reason 
of the titles of the sections of the Internal Revenue Service by which they 
are employed, or to consider such titles as being of any significance 
whatever in this case. 

In evaluating the testimony of an accountant, you should consider 


his professional qualifications, adherence to professional standards of 


2834 ethics, past experience and attainments, together with your appraisal 
of his credibility and the care, thoroughness and accuracy of his work with 
such material and data as was available to him. 

In this case the defendant offered evidence of his good reputation for 
truth and veracity. Because it is true that one of good character is less 
likely to lie or commit crime than one of bad character, it is appropriate 
for you to consider evidence of good character along with all the other 
facts and circumstances of the case in reaching your ultimate conclusion 
of guilty or innocence. 

You may consider this evidence insofar as it throws light on the 
credibility to be attached to the defendant's story and his guilt or inno- 
cence of the crime charged. The evidence of good character, when taken 
and weighed with all the other evidence in the case, may or may not be 
sufficient to raise a reasonable doubt where one otherwise might not exist. 
And you are instructed that the circumstances may be such that an estab- 
lished reputation for good character would alone create a reasonable doubt, 
although without it the other evidence would be convincing. 

You should |consider the evidence of reputation for good character 
and give it what weight you deem it worthy as you consider it along with 
all the other facts and circumstances of the case. 

2835 Now, you ladies and gentlemen of the jury are the fact-finding 
branch of this court and in the performance of your duties you must not 
let sympathy or prejudice or passion influence your judgment in any 
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manner whatever. You must reach your verdict on the facts as disclosed 
by the evidence adduced in open court and inferences which are reasonably 
deducible therefrom. You are not to speculate, conjecture or guess. 


The defendant, Abraham Chaifetz, has been on trial in this court 
under a five-count indictment charging him with Wilfully attempting to 
evade the payment of income taxes for the years 1951, 1952, 1953, 1954 
and 1955 by filing a false return for each ot these years. By a "count" I 
mean simply that part of the indictment which contains one of the charges 
in the indictment. 

This indictment contains five counts, that is, five charges, one for 
each year. You should consider this case by the counts, one at a time, as 
you will be asked to return a verdict on each one of these|five counts. 

Now, the indictment charges that on or about the 9th day of January, 
1952, in the State and District of Maryland, Abraham Chaifetz, late of 
Washington, D. C., did wilfully and knowingly attempt to evade and defeat 
a large part of the income tax due and owing by him to the United States 
of America for the calendar year 1951, by filing and causing to be filed 

2836 with the Collector of Internal Revenue for the Internal Revenue 
Collection District of Maryland, at Baltimore, Maryland, a false and 
fraudulent income tax return wherein he stated that his net income for 
said calendar year was the sum of $4,259.34 and that the amount of tax 
due and owing thereon was the sum of $510.89, whereas, as he then and 
there well knew, his net income for the said calendar year was the sum 
of $18,027.51, upon which said net income he owed to the United States 
of America an income tax of $5,412.03. 

Now, the second and the third and the fourth and the|fifth counts 
repeat the language contained in the first count, except they refer, of 
course, to different years and they designate different amounts. 

In the second count it is alleged by the Government in the indictment 
that his net income for the calendar year of 1952 was $1,954.16 and that 
the amount of tax due and owing thereon was the sum of $34.22, whereas, 
he then and there well knew his net income for the said calendar year was 
the sum of $8,052.91, upon which said net income he owed to the United 
States of America an income tax of $1,601.99. 
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In the third count, repeating the same language as in the other counts, 
except it specifies for the year 1953 the defendant stated his net income 
for said calendar year was the sum of $2,019.50 and that the amount of 
tax due and owingithereon was the sum of $48.73, whereas, he then and 
there well knew his net income for the said calendar years was the sum 

2837 of $13,299.47, upon which said net income he owed to the United 

States of America an income tax of $3,585.78. 

And in the fourth count, repeating the same language, except in 


this count it applies to the year 1954, the Government alleges in the 
indictment that the defendant stated his net income for said calendar 
year was the sum iof $3,760.89, that the amount of tax due and owing 
thereon was the sum of $376.35, whereas, he then and there well knew 
that his net income for the said calendar year was the sum of $11,801.86, 


upon which said net income he owed to the United States of America an 
income tax of $2,624.88. 

And in the fifth count, repeating the same language as previously 
repeated in the other counts, except that this count is for the year 1955, 
the Government alleging in this count of the indictment that the defendant 
stated his net income for said calendar year was the sum of $3,244.79 and 
that the amount of tax due and owing thereon was the sum of $250.09, 
whereas, he then and there well knew his net income for the said calendar 
year was the sum iof $7,224.24, upon which said net income he owed to the 
United States of America an income tax of $1,171.44. 

Now, to this indictment and to each and every count of said indict- 
ment, the defendant entered a plea of not guilty and thus puts in issue each 
and every essential element contained in each count of the indictment. 

2838 The fact that a defendant has been indicted and is charged with a 
crime does not amount to evidence of guilt and is not to be taken as an 
indication of guilt, because an indictment is merely the procedure and 
the machinery by which a defendant is brought before the court and is 
placed on trial. It is a rule of law that every defendant in a criminal 
case is presumed to be innocent, and this presumption of innocence 
relates to every essential element of the offense and attaches to him 
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throughout the trial until overcome by legal evidence which establishes 
his guilt beyond a reasonable doubt. 
It is also the law that the burden of proof is upon the Government 
to prove the defendant guilty beyond a reasonable doubt. |Unless the 
Government sustains this burden and proves beyond a reasonable doubt 
that the defendant has committed every element of the offense which 
which he is charged, the jury must find him not guilty of that offense. 
Proof beyond a reasonable doubt does not mean proof beyond all 
doubt whatsoever. It means proof to a moral certainty and not necessarily 
proof to an absolute or mathematical certainty. A reasonable doubt is not 
a vague, speculative or obscure doubt. Rather, it is such a doubt as would 
cause you to hesitate to act upon it in the graver and more important 
transactions of life. If you can say to yourself, after an impartial con- 
2839 sideration of all the evidence, that you are not satisfied of the 
defendant's guilt, then you have a reasonable doubt. 
Unless there is substantial evidence of facts which exclude every 


reasonable theory but that of guilt, your verdict must be not guilty. In 


other words, to find the defendant guilty, any reasonable theory of 


innocence must be excluded by the facts. And, of course,)/a reasonable 
doubt may arise not only from the evidence which has been produced, but 
may arise from a lack or failure to produce evidence as well. 

But, if after your impartial consideration of all the evidence in this 
case you can truthfully and candidly say to yourselves that you have an 
abiding conviction of the defendant's guilt, such as you would be willing 
to act upon in the more weighty and important matters pertaining to your 
own affairs, then you have no reasonable doubt. 

The indictment in this case is brought under Title 26, Section 145(b) 
of the 1939 Internal Revenue Code of the United States, and Title 26, Sec- 
tion 7201 of the 1954 Internal Revenue Code of the United States, each of 
which provides that any person who wilfully attempts in any manner to 
evade or defeat any tax imposed by the income tax laws shall be guilty 
of a felony. 
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Wilfully filing a false return is one method by which the taxpayer 
2840 may attempt to evade payment of taxes due. If you find that fraudu- 
lent return was filed with intent to evade or defeat a part or all of the tax, 
and that this was done wilfully, the crime is complete as soon as the fil- 
ing takes place. 

It appears in this case that the tax return of the defendant for the 
year 1951 was unsigned. It is immaterial, ladies and gentlemen of the 
jury, in this case, that the defendant may have failed to sign this return, 
provided the return was filed with his knowledge and consent. 

You have in mind, of course, that this is a criminal case and not a 
civil proceeding. [This is not a proceeding for the collection of income 
taxes, and the mere fact that the defendant may owe income taxes to the 
United States does not mean, by itself, that he is guilty of the crimes 
charged in the indictment. The fact that civil liability, if any, has not 
been determined or satisfied should not be considered by the jury as in 
any manner whatever bearing on the ultimate facts in the present case. 
There are many factors both of fact and law pertaining to that matter, as 
to which you are wholly uninformed, and for that reason, if for no other, 
it would be entirely improper for you to give any thought whatever to that 
subject. 

The only offenses under consideration are those named in the indict- 
ment, namely, the wilfull attempt to evade the payment of income taxes 

2841 for the years 1951, 1952, 1953, 1954 and 1955, and the lesser 
offense as applied to 1954 and 1955, which I will explain to you later. 
These are the sole and only matters that you now ultimately must deter- 
mine. 

In the present case the evidence has covered a wide range of sub- 
jects and details. Any or all of these, however, are ultimately important 


only as you may find they bear upon the following ultimate questions of 
fact to be determined by the jury: 


First, was there a greater tax due from the defendant for the tax 
year in question than was shown on the defendant's tax return for that 
year? 
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Second; did the defendant know that there was a greater tax due 
than was shown on the income tax return in question? 
Third, did the defendant wilfully attempt to evade the tax known by 
him to be due by filing or causing to be filed a false income tax return 
which understated the tax due for the year covered by the return? 
These are the three ultimate questions to be considered by you 
as to each of the five years in issue. All of these elements must exist, 


that is, you must be able to answer each of these questions in the affirma- 


tive before you may return a verdict of guilty. Each of these elements is 
indispensible to the existence of the felony charged in each count of the 
2842 indictment; each must be proved beyond a reasonable doubt; and 
the absence of any one of these elements would require you to return a 
verdict of not guilty on the felony charged. 
Let me restate the three questions you must answer in the affirma- 
tive in order to return a verdict of guilty: 
First, was there a greater tax due from the defendant for the tax 
year in question than was shown on the defendant's tax return for that 
year? 
Second, did the defendant know there was a greater tax due than 
was shown on the income tax return in question? 
And, third, did the defendant wilfully attempt to evade the tax known 
by him to be due by filing or causing to be filed a false income tax return 
which understated the tax due for the tax year covered by the return? 
Now, as the Court has stated, each count of the indictment must be 
considered and determined separately, although the essential elements 
of the offense charged are the same as to each of the counts. 
The Government is not obliged to prove, as to each particular point, 
an attempted evasion of the entire amount of tax liability as alleged in 
the indictment, but it is sufficient for the Government to prove beyond a 
reasonable doubt as to each particular count that the defendant attempted 
to evade a substantial amount of his tax liability for the particular year 
2843 in question. 
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Wilfully filing a false return is one method by which the taxpayer 
2840 may attempt to evade payment of taxes due. If you find that fraudu- 
lent return was filed with intent to evade or defeat a part or all of the tax, 
and that this was done wilfully, the crime is complete as soon as the fil- 
ing takes place. 
It appears in this case that the tax return of the defendant for the 


year 1951 was unsigned. It is immaterial, ladies and gentlemen of the 


jury, in this case, that the defendant may have failed to sign this return, 
provided the return was filed with his knowledge and consent. 

You have in mind, of course, that this is a criminal case and not a 
civil proceeding. This is not a proceeding for the collection of income 
taxes, and the mere fact that the defendant may owe income taxes to the 
United States does not mean, by itself, that he is guilty of the crimes 
charged in the indictment. The fact that civil liability, if any, has not 
been determined or satisfied should not be considered by the jury as in 
any manner whatever bearing on the ultimate facts in the present case. 
There are many factors both of fact and law pertaining to that matter, as 
to which you are wholly uninformed, and for that reason, if for no other, 
it would be entirely improper for you to give any thought whatever to that 
subject. 

The only offenses under consideration are those named in the indict- 
ment, namely, the wilfull attempt to evade the payment of income taxes 

2841 for the years 1951, 1952, 1953, 1954 and 1955, and the lesser 
offense as applied'to 1954 and 1955, which I will explain to you later. 
These are the sole and only matters that you now ultimately must deter- 
mine. 

In the present case the evidence has covered a wide range of sub- 
jects and details. Any or all of these, however, are ultimately important 
only as you may find they bear upon the following ultimate questions of 
fact to be determined by the jury: 

First, was there a greater tax due from the defendant for the tax 
year in question than was shown on the defendant's tax return for that 
year? 
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Second; did the defendant know that there was a greater tax due 
than was shown on the income tax return in question? 

Third, did the defendant wilfully attempt to evade the tax known by 
him to be due by filing or causing to be filed a false income tax return 
which understated the tax due for the year covered by the return? 

These are the three ultimate questions to be considered by you 
as to each of the five years in issue. All of these elements must exist, 
that is, you must be able to answer each of these questions in the affirma- 
tive before you may return a verdict of guilty. Each of these elements is 
indispensible to the existence of the felony charged in each count of the 

2842 indictment; each must be proved beyond a reasonable doubt; and 

the absence of any one of these elements would require you to return a 
verdict of not guilty on the felony charged. 

Let me restate the three questions you must answer in the affirma- 
tive in order to return a verdict of guilty: 

First, was there a greater tax due from the defendant for the tax 
year in question than was shown on the defendant's tax return for that 
year? 

Second, did the defendant know there was a greater tax due than 
was shown on the income tax return in question? 

And, third, did the defendant wilfully attempt to evade the tax known 
by him to be due by filing or causing to be filed a false income tax return 
which understated the tax due for the tax year covered by the return? 

Now, as the Court has stated, each count of the indictment must be 
considered and determined separately, although the essential elements 
of the offense charged are the same as to each of the counts. 

The Government is not obliged to prove, as to each particular point, 


an attempted evasion of the entire amount of tax liability as alleged in 
the indictment, but it is sufficient for the Government to prove beyond a 
reasonable doubt as to each particular count that the defendant attempted 
to evade a substantial amount of his tax liability for the particular year 
2843 in question. 


Wilfully filing a false return is one method by which the taxpayer 
2840 may attempt to evade payment of taxes due. If you find that fraudu- 
lent return was filed with intent to evade or defeat a part or all of the tax, 
and that this was ‘done wilfully, the crime is complete as soon as the fil- 


ing takes place. 
It appears in this case that the tax return of the defendant for the 


year 1951 was unsigned. It is immaterial, ladies and gentlemen of the 
jury, in this case, that the defendant may have failed to sign this return, 
provided the return was filed with his knowledge and consent. 

You have in mind, of course, that this is a criminal case and not a 
civil proceeding.! This is not a proceeding for the collection of income 
taxes, and the mere fact that the defendant may owe income taxes to the 
United States does not mean, by itself, that he is guilty of the crimes 
charged in the indictment. The fact that civil liability, if any, has not 
been determined or satisfied should not be considered by the jury as in 
any manner whatever bearing on the ultimate facts in the present case. 
There are many factors both of fact and law pertaining to that matter, as 
to which you are wholly uninformed, and for that reason, if for no other, 
it would be entirely improper for you to give any thought whatever to that 
subject. 

The only offenses under consideration are those named in the indict- 
ment, namely, the wilfull attempt to evade the payment of income taxes 

2841 for the years 1951, 1952, 1953, 1954 and 1955, and the lesser 
offense as applied to 1954 and 1955, which I will explain to you later. 
These are the sole and only matters that you now ultimately must deter- 
mine. 

In the present case the evidence has covered a wide range of sub- 
jects and details. Any or all of these, however, are ultimately important 
only as you may find they bear upon the following ultimate questions of 
fact to be determined by the jury: 

First, was there a greater tax due from the defendant for the tax 
year in question than was shown on the defendant's tax return for that 
year ? 
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Second; did the defendant know that there was a greater tax due 
than was shown on the income tax return in question? 

Third, did the defendant wilfully attempt to evade the tax known by 
him to be due by filing or causing to be filed a false income tax return 
which understated the tax due for the year covered by the return? 

These are the three ultimate questions to be considered by you 
as to each of the five years in issue. All of these elements must exist, 
that is, you must be able to answer each of these questions in the affirma- 
tive before you may return a verdict of guilty. Each of these elements is 
indispensible to the existence of the felony charged in each count of the 

2842 indictment; each must be proved beyond a reasonable doubt; and 

the absence of any one of these elements would require you to return a 
verdict of not guilty on the felony charged. 

Let me restate the three questions you must answer in the affirma- 
tive in order to return a verdict of guilty: 

First, was there a greater tax due from the defendant for the tax 
year in question than was shown on the defendant's tax return for that 
year? 

Second, did the defendant know there was a greater/tax due than 
was shown on the income tax return in question? 

And, third, did the defendant wilfully attempt to evade the tax known 
by him to be due by filing or causing to be filed a false income tax return 
which understated the tax due for the tax year covered by the return? 

Now, as the Court has stated, each count of the indictment must be 
considered and determined separately, although the essential elements 
of the offense charged are the same as to each of the counts. 

The Government is not obliged to prove, as to each| particular point, 
an attempted evasion of the entire amount of tax liability las alleged in 


the indictment, but it is sufficient for the Government to prove beyond a 
reasonable doubt as to each particular count that the defendant attempted 
to evade a substantial amount of his tax liability for the particular year 


2843 in question. 
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In this connection, it is not necessary for the precise and exact 
amount of unreported taxable income, or tax liability thereon, as charged, 
or to the extent originally charged in the indictments, to be proved with 
mathematical certainty, but it is sufficient if such items be proved beyond 
a reasonable doubt to have existed in substantial amounts. 

The meaning of the term "substantial" as here used depends upon 
the facts, circumstances and conditions shown by the evidence in each 


particular case. Any amounts of unreported taxable income or tax, 


greater than sums relatively small under the particular circumstances 
pertaining thereto,'are substantial. Any amounts of unreported taxable 
income or the tax due thereon should be disregarded if the amounts may 
be reasonably accounted for by error or oversight on the part of the tax- 
payer. 

The intent of the defendant required for conviction is what the law 
calls specific intent. Specific intent in this instance means more than a 
mere general intention to perform an act or omit performance of an act 
in violation of law or regulations made pursuant to law. Specific intent 
to evade income tax liability is not to be presumed or inferred merely 
from the filing of an incorrect or understated tax return. It means that 
the acts charged must have been done wilfully and purposely. A person 
who does an act which the law forbids or who knowingly, wilfully and 

2844 purposely fails to do an act required by law, deliberately intending 

to violate the law with intent to defraud, acts with a specific intent. 

An act is done wilfully if done voluntarily and purposely and with 
a specific intent to do that which the law forbids. It must be done with 
bad faith and evil motive. 

With regard to the offenses charged in the five counts of this 
indictment, wilfully means a specific and positive purpose and intent 
to evade or defeat the payment of the income tax known to be due. 

An act is done knowingly if done voluntarily and purposely and not 
because of mistake, inadvertence or other innocent reasons. 

If the Government has proved to you, beyond a reasonable doubt, 
that the defendant's tax returns for either 1951, 1952, 1953, 1954 or 1955 
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did not fully and correctly report defendant's income and|the tax due 
thereon in such year or years, this fact standing alone will not warrant 
a conviction. Conviction of defendant on the felonies charged will only 
be warranted if you further find that the Government has proved beyond 
a reasonable doubt that the returns were filed in a wilfull and intentional 
attempt to evade and defeat the payment of the income tax. The wilfull 
attempt to evade and defeat the payment of income tax is an essential 
element as to each year in question which must be proved beyond a 

2845 reasonable doubt, just as any other fact in the case, 

The word "attempt" as used in the law I have given|to you, on 


which the counts in the indictment are based, involves two essentials: 


First, an intent to evade or defeat income tax; and, 
Second, some act by the taxpayer in furtherance of |such intent. 
There must exist a union or joint operation of act with intent, and 
both act and the intent to evade tax must be proved beyond a reasonable 
doubt. 
An attempt to evade tax contemplates that the defendant who is 
charged with such attempt knew that he was liable for taxes for a tax 
year in question and that he knew he was required by law/to report this 
tax liability on his tax return for that year, and that he wilfully attempted 
and specifically intended to evade and defeat such tax liability, or a 
substantial portion thereof, by filing or causing to be filed a tax return 
which did not report the tax liability on the taxable income which he knew 
he had received during the particular year in question and which he knew 
should be included in such return. 
In determining whether the defendant had the knowledge, intent 
and wilfullness necessary for the felony charged in each count, you should 
consider all of the pertinent circumstances which you think have been 
2846 proved beyond a reasonable doubt; such as, in regard to element 
of knowledge, the size of the understatement, with reference to the like- 
lihood of such an understatement coming to the attention of the defendant; 
the intelligence and experience of the defendant in business and money 
matters; his acquaintance or familiarity with the transactions giving 
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rise to any income found to be unreported; his acquaintance or familiarity 
with any specific alleged items of omission, such as fees, dividends, 
interest, rentals or profits; his opportunity or lack of opportunity to be 
informed of the transactions and receipts of income. | 

And in regard to intent and wilfullness, you will consider the conduct 
of the defendant as disclosing or concealing the transactions producing the 
unreported income; the nature and character of the transactions producing 
the unreported income; the extent and manner in which the defendant kept 
records of his transactions; the amount of the unreported income as com- 
pared with the amount reported; the manner of making out the returns, with 
reference to whether there was inadvertence or accident or bona fide mis- 
take or misunderstanding in failing to report any item of income, or wheth- 
er there were purposeful omissions. 

You cannot, of course, look into the defendant's mind to see what 
his intent was with respect to the tax returns in question. It would be 
difficult, if not impossible, to establish the intent of wilfullness of any 

2847 individual by direct evidence. However, direct evidence of wil- 
fulness and intent is not necessary, for they may be found and determined 
by a consideration of all the facts and circumstances disclosed by the 
evidence in the case. 

In your own affairs in life, ladies and gentlemen, you are constantly 
called upon to decide from the actions or omissions of other people what 
their intentions and purposes are, and in so doing you have probably 
discovered that in many instances what a person does or does not do 
speaks more clearly as to his intent and purposes than his spoken or 
written words. 

Incorrect or |junderstated income tax returns which are the result 
of a taxpayer's mistakes, negligence or carelessness, however great, 
are not sufficient to support conviction in a criminal case. An accidental, 
inadvertent, careless, or unintentional failure to include any income 
because of a bona fide misunderstanding as to his tax liability, is not a 
criminal offense. It may result in the imposition of civil penalties, but 


it does not constitute a criminal evasion. If the taxpayer acts without 
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the wilfull intent of evading taxes, he is not guilty of the felonies here 

charged, even though his income and tax due thereon was |understated 

on his tax returns. The taxpayer must have had actual knowledge of the 

existence of an obligation to pay a greater tax and wilfully attempted to 
2848 evade or defeat such tax, either by his preparation, jauthorization 

or ratification of filed tax returns which understated true] income. 

If, after a consideration of all the evidence, you find that the 
Government has proved beyond a reasonable doubt a specific intent on 


the part of the defendant to wilfully and knowingly attempt to evade pay- 


ment of income taxes understated in the tax returns in question, then you 
should find him guilty on such counts as the Government has proved 
beyond a reasonable doubt that he wilfully evaded such taxes. 

On the other hand, if the Government has failed to prove beyond a 
reasonable doubt that the defendant wilfully and knowingly attempted to 
evade payment of income taxes for any of the years stated in the indict- 
ment, then you should find him not guilty of the felonies charged for such 
years as the Government failed in its burden of proof. 

The Government has introduced into evidence income tax returns 
of the defendant for years preceding 1951 and other evidence which pur- 
ports to show understatement of income in the years preceding 1951. 

This evidence is to be considered by you on the issue of wilfullness during 
1951 through 1955 only, as the defendant does not stand indicted for any 
year other than 1951 through 1955. 

Income, as that term is used in the federal income tax laws, does 

not include all money and property that may come into the possession of 
2849 a taxpayer or be applied to his use and benefit in a given tax year. 

Certain of such items of money or property are not taxed/under the federal 

tax laws and therefore are designated non-taxable. 

I will now define for you taxable income, and, in so doing, I will 
also enumerate, as far as pertinent to this case, those receipts which 
are non-taxable. This definition is of basic importance in this case, and 
I suggest you follow the definitions closely. 
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2851 The Government, in this case, relies upon the net-warth-plus- 
expenditures method of proof to substantiate its contention that the defend- 
ant wilfully attempted to evade payment of income taxes. To corroborate 


its claim that the defendant was wilfull in attempting to eis payment of 


income taxes, the Government has submitted evidence of alleged specific 
items of omitted income. On the other hand, the defendant denies he has 
wilfully omitted any specific items of income for any of the years in issue 
and asserts that what omitted items there were were omitted by reason of 
mistake or inadvertence. 

Now, it is for you to determine, from all the facts and circumstances 
in this case, how this controverted issue should be determined as well as 
the other controverted issues in this case. 

I will now instruct you concerning the "net-worth-plus-expenditures" 
method of proof. Because of the subject matter, this will require a some- 
what extended statement, and you must pay particularly close and careful 
attention. 

In simple terms, a person's net worth is the difference between his 
assets and his liabilities at any given date. In other words, it is the dif- 
ference between what he owns and what he owes at that time. Ifa person 
has more assets at the end of a given year than he had at the beginning of 
the year, and if his liabilities remain the same throughout [the year, 

2852 obviously his net worth has increased in that year. 

I should point out, however, that in determining the value of assets 
in a net worth computation, only their cost to the taxpayer is to be con- 
sidered. Any increase or decrease in the value of an asset during any 
year in question must not be taken into account unless the loss or gain 
is actually realized in that year by transfer or sale of the asset. 

Under the net-worth-plus-expenditures method of proof there is 
added to the increase in net worth for the year, if such be shown, the total . 
of any non-deductible personal expenditures made by the taxpayer during 
that year. On the last page of the defendant's net worth statement under 
the word "add" and on the last page of the Government's net worth state- 
ment under the word "plus" you can see these listed and you can see that 


these amounts are not in dispute. 
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Non-deductible expenditures are those expenditures which the tax- 
payer is not entitled to claim as deductions on his income tax return and 
which, because oftheir nature, do not result in the acquisition of any 
assets and therefore must be added back to the change in a person's net 
worth during the year so as to arrive at the actual change in net worth 
during the year. 

The reason for taking such expenditures into account is, no doubt, 
apparent to you. Practically every taxpayer, in addition to possibly 

2853 acquiring assets or reducing his liabilities during a particular 
year, will spend part of his income or other receipts each year for such 
non-deductible personal items as living expenses, income taxes, gifts, 
and the like, which expenditures, of course, will not result in any increase 
in net worth. 

The total of these non-deductible expenditures for the year, when 
added to the amount of the increase in net worth for that year, should 
reflect the total of the money or property received in that year by the 
taxpayer. 

The Government in this case has not added living expenses. This, 
of course, lessens the income chargeable to the defendant. 

From this total, as a further step under the net-worth method, 
there is then subtracted any non-taxable funds, either money or property, 
received by the taxpayer during the year, except where such receipts, 
like the proceeds of loans, are reflected as a liability in the net worth 
computation. 

The final figure, then, ladies and gentlemen, resulting from the 
several steps of the net-worth method is offered by the Government in 
a case of this kind as reflecting with substantial accuracy the taxpayer's 
correct taxable income for that year. 

The theory of the net-worth method of proof, simply stated, is this: 
If the Government establishes a taxpayer's net worth at the beginning of 

2854 a particular year with reasonable certainty and then it proves 
beyond a reasonable doubt that the taxpayer's net worth increased during 
that year, and that the amount of the net worth increase, plus any non- 


deductible personal expenditures for the year, is substantially greater 
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than the taxpayer's reported income for the year, the inference may be 
drawn that the taxpayer received money or property in that year in excess 
of the amount of income reported by him in his tax return. 

In other words, that he had unreported receipts to |the extent that the 
increase in his net. worth, plus any non-deductible personal expenditures, 
exceeded his reported income for the year in question. 

When it is definitely determined how much property -- such as 
money on hand or in bank, investments, real estate and personal estate -- 
a taxpayer owns on January ist of the tax year, and if it is definitely 
determined how much property he owns at the end of the) year, then if 
the end-of-the-year amount is greater than the first-of-the-year amount, 
the difference is an increase in property, and obviously it must have been 
created by income or by money borrowed or by gifts received or money 
or property inherited or money or property received frdm some other 
source. 

If a diligent search is made and no gifts, loans, inheritance devises 
or bequests are found to account for the increase of the taxpayer's property, 

2855 or if receipts of this kind are found but they are not sufficient to 
account for all of the increase in his property during the year, then the 
fair inference is that the increase is attributable to income such as earn- 
ings, dividends, rentals, or profits on sale of property. 

The amount of the increase in the property holdings, or such amount 
as is fairly attributable to income, is then compared to the amount of in- 


crease reported by the taxpayer in his return to ascertain if he has report- 


ed all his income. 
The establishment of an accurate starting net worth is vital to the 
Government's case. The net-worth-expenditures method of establishing 
net income is effective only if the computations of net worth at the begin- 
ning and at the end of the questioned periods are established by the Gov- 
ernment with reasonable certainty. 
For the net-worth method to be trustworthy, great) care must be 
used to obtain reasonable accuracy in certain particulars: 
First, the starting or first-of-the-year net worth figure and each 
first-of-the-year net worth thereafter must be fixed with accuracy, 


766 


because the amount of the taxpayer's holdings at the first of the year will 
directly affect the amount of the increase, if any, appearing at the end of 
the year. 

2856 If the opening figure is too low, it may cause an increase to appear 
for that year, when in actuality there was none; for it would give less to 
be subtracted from the end of the year holdings. When you take away less, 
you leave more. 

Consequently, for the net-worth method to be fair to the defendant, 
it is very important that the opening or starting figure shall include all 
of the taxpayer's property, that is, each and every item of his assets; 
otherwise, the starting figure will be too small and will cause an apparent 
increase as of the end of the year when, in fact, there was none. 

The opening figure should include all money on hand, money in bank, 
bonds, stocks, real estate, and any other property owned by the taxpayer 
at the beginning of the year. 

Then, in adding to the opening figure during the ensuing year, care 
must be exercised to see that the added assets or property actually were 
received by the taxpayer. 

It is the duty of the Government to use reasonable diligence, in the 
event there has been an increase of the taxpayer's holdings by the end of 
the year, to ascertain whether any part of such increase has been due to 
receipts of money for property not taxable as income; for example, loans 
or bequests, devises, an inheritance, or gifts, disability benefits and any 
other non-taxable items. 

2857 It is then the duty of the Government to eliminate all such loans, 
disability benefits, gifts, bequests, devises or inheritances, and any 
other non-taxable items shown by the evidence, in computing the amount 
of property acquired during the year. 

There should be added to any such increase the amount expended 
by the taxpayer during the year for income taxes paid and the maintenance 
of his children. 

The defendant has also had calculations of income made upon the 


net worth basis. They, too, must adhere to the same precautions in this 


method as is enjoined upon the Government. 


767 
That, ladies and gentlemen, in brief, is an explanation of the net- 


worth-plus-expenditures method of proving unreported income and the 
theory behind it. 

Now, in this case the Government has undertaken to prove the 
defendant's net worth at the beginning and at the end of each of the years 
before you, 1951, 1952, 1953, 1954 and 1955, and by so doing, to establish 
that defendant's net worth increased in each of the years, 

The defendant's net worth at the end of any given year is, of course, 
his net worth as of the beginning of the next succeeding year. 

In this connection I want to point out that a number] of assets and 
liability items included by the Government in the net worth schedule have 

2858 been stipulated; that is to say, agreed to by both the defendant and 
the Government. All facts stipulated by the parties are to be accepted by 
you as facts, 

The Government has also undertaken to establish that during each 
of the years in question the defendant paid out money for) non-deductible 
personal items: Income tax payments and support money for his children, 
which, if you find they were made, and the defendant admits their payment 
on his net worth statement, would be added to his net worth. 

The Government contends that the defendant's net worth increased 
substantially during each of the years before you and that the amount of 
the net worth increase for each year, when added to the total of the defend- 
ant's non-deductible personal expenditures for the same jyears, represents 
the defendant's correct net income for each of the years |in question. The 
Government claims that these sums should have been reported by the 
defendant in his income tax returns, and that his failure to report them 
was due to his wilfull attempt to evade and defeat the payment of the tax 
thereon. 

The Government also asserts that it has proved beyond a reasonable 
doubt a number of specific items of unreported income, such as attorney's 
fees and interest, to corroborate its contention that the defendant was wil- 
full in failing to report his proper income. 
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The Government has offered evidence in support of its net worth 
computations, an analysis of defendant's bank accounts, fee book, check 
stubs, and court records in which defendant was involved. This evidence 
is offered as showing that the defendant had a likely source of unreported 
income and that the alleged unreported income determined under the 
Government's net worth method is attributable to currently taxable 
income rather than to non-taxable receipts. 

On the other! hand, it has been asserted by the defendant that he 
was the recipient of approximately $9,600 in December of 1953. The 
defendant contends that this money was given him by his father, Louis 
Chaifetz, now deceased; that the money was to be spent by the defendant 
in a certain fashion for defendant's mother, and for certain expenses of 
funeral and other expenses. 

The Court informs you that in 1953 and 1954, the law required that 
when a gift in excess of $3,000 was made in trust, notice thereof should 
be filed with the Internal Revenue authorities by either the beneficiary of 
the trust or the trustee, setting forth the name and address of the donor, 
the date of the transfer, a general description of the property transferred, 
and the approximate value thereof at the date of the transfer. 

The defendant denies that this money comes within the trust provi- 
sions of the regulations of Internal Revenue, and it is for you to determine 


2860 from the evidence in this case what the actual situation is. 
The defendant contends that the Government has failed to prove 
beyond a reasonable doubt that he failed to report his correct income. 


Defendant asserts that Government's net worth analysis is incorrect in 
that the starting point is incorrect and that each of the years failed to 
correctly set forth defendant's assets. 

Defendant has submitted a net worth statement of his own which 
he claims correctly reflects his increase in assets and that his net worth 
statement indicates that he correctly reported his income. 

Defendant denies that he wilfully omitted any specific items of 
income, as alleged by the Government, and asserts that if, in fact, any 
items were omitted, they were not substantial and were omitted because 
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of mistake or inadvertence and because of defendant's physical condition. 
Defendant also contends that whatever increase there was in his 
assets were not items that were taxable, but were the result of loans, 
gifts and other non-taxable items. 
Defendant further asserts that as of January 1, 1951, the starting 
period of the Government's net worth claim, he had cash in the sum of 
$20,000 in his home and the Government has not taken thig into account 
in its net worth statement. 
2861 And, further, defendant contends that he had certain loans receiv- 
able and advances totaling $14,072.50, and a diamond brodch valued at 
$1,100; that these assets were not taken into account by the Government 
in its statement on defendant's net worth on December 31, 1950 and, 
therefore, defendant states the Government's statement of net worth is 
not accurate; that because the Government's opening net worth is not 
accurate, it reflects inaccuracy in the assets not accounted for by the 
Government, such as the $20,000 in cash and $14,000 in loans receivable, 
were spent during the five years in question and, therefore are, in part, 
responsible for the alleged net worth increase that appears on the Govern- 
ment's statement, 
Of course, the Government, on the other hand, contends that there 
was no item of cash as claimed by the defendant in his possession at the 


opening of the net worth year, and the Government od also that there 


was no sum of $14,000 in loans receivable by the defendant, if there were 
any loans receivable it was in a relatively smaller amount. 
Now, it is for you members of the jury to determine from all the 
facts and circumstances established by the evidence in this case what 
the situation is as far as this conflict in the testimony is concerned. 
The Court instructs you that a loan receivable is anjasset and that 
2862 the term "loan" means the transfer of a sum of money from a 
lender to a borrower, pursuant to an agreement or understanding between 
the parties whereby the borrower promises to return a like amount of 
money to the lender at a future time. No promissory note! or other written 
document executed by the parties, or either of them, is necessary to the 
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creation of 2 loan.! A loan may be either written or oral, express or 
implied. An express agreement, as that term is used in law, means that 
the agreement is specifically stated, either in writing or orally. An 
implied agreement is one which need not be expressly stated by the 


parties, either in writing or orally, but which may arise from the conduct 


and relationship of the parties. In either instance, however, agreement 
or understanding of the parties is essential to the existence of a loan. 

With reference to the loan receivable listed on Defendant's net 
worth statement in the amount of $350 owed by one Merton Oliver, the 
Government contends that this was not an asset but should have been 
deducted by the defendant in the years 1949 and 1950 when the defendant 
paid, as an endorser, the indebtedness due. 

In this regard, the Court instructs the jury that where an endorser 
on a cash basis, which the defendant was, pays a note as an endorser and 
is not repaid by the maker of the note, he is entitled to take as a bad debt 
deduction the amounts paid, but such deduction may be taken only in the 

2863 year the payments were made. 

The Government denies it failed to account for any cash or loans 
receivable owned by the defendant on December 31, 1950 and asserts that 
the defendant did not, in fact, have the assets the defendant contends he 
did have. 

It is for you to determine from the facts, from all the facts and 
from all the evidence adduced before you in this case, whether the 
Government has met its burden of proving beyond a reasonable doubt 
the requirements of a net worth case as I have defined them to you. 

Now, there are certain requirements of law which the Government 
must follow and meet in the use of the net-worth method. In order to 
sustain its burden of proof in a net worth case the Government must 
satisfy you beyond a reasonable doubt as to each and all of the following 
requirements: 

First, the Government must establish the defendant's net worth at 
the beginning of each year under consideration with reasonable certainty, 
although not necessarily to a methematical exactitude. The reason for 
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this requirement is no doubt apparent to you. Since the net-worth method 


of proving unreported income involves a comparison of the defendant's 
beginning and ending net worth for each year in question, the result can- 
not be accurate unless the opening net worth, the starting point, for each 
2864 year is substantially accurate. 
You will readily appreciate that if defendant had on hand at the 
beginning of a particular year substantial assets in cash or in any other 
form which were not included by the Government in its opening net worth, 
then what would appear to be an increase in its net worth for the year, to 
the extent of the omitted assets, may be nothing more than the disclosure 
of money or property acquired by the defendant in prior years, or the 
result of a change in the form of assets owned by the defendant at the 
beginning of the year. 
Therefore, in order to convict on the basis of the net worth proof 
for a particular year, you must be satisfied that the Government has 
established the defendant's net worth at the beginning of the year with 
reasonable certainty, although, as I have said, not necessarily to a 
mathematical exactitude. 
However, where there are no unexplored relevant leads as to prior 
acquired assets, the Government is not required to refute all possible 
speculation that the defendant might have had assets at the beginning of 
a particular year which the investigation failed to disclose. Nor is it 
necessary for the Government to prove the exact cost of the assets owned 
by the defendant at the beginning of the year, or the exact or precise 
amount of his undeposited cash on hand, if any, at that time. Substantial 
2865 accuracy and reasonable certainty are all the law requires here. 
Secondly, the Government must satisfy you that there was an 
increase in the defendant's net worth for the particular year and that 
the amount of the net worth increase, when added to the non-deductible 
personal expenditures for the year, was substantially greater than the 
amount of income reported by the defendant for the year. This must be 
established beyond a reasonable doubt. 
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Thirdly, the Government must prove beyond a reasonable doubt that 
a substantial part of any net worth increase plus expenditures which is in 
excess of reported income is attributable to taxable income, rather than 
to non-taxable receipts. To meet its burden in this respect the Govern- 
ment must either prove that the defendant had a likely source of unreported 
income, or it must) negative the possibility of the receipt by defendant of 
non-taxable funds which could account for the net worth increase and 
expenditures in excess of reported income, or it may do both, namely, to 
show a likely source and negative non-taxable income. 

Finally, to complete proof of the offense charged, the Government 
must establish beyond a reasonable doubt that there was a wilfull and 
knowing attempt on the part of the defendant, as those terms have been 
defined for you, to evade and defeat the payment of tax on the unreported 
income determined by use of the net-worth method. 

2866 If you find that any one or more of these requirements has not been 
established beyond a reasonable doubt with respect to any year in question, 
then you must find that the Government's net worth contentions have not 
been sustained as to such year or years. 

On the other hand, if you find that each of these requirements has 
been established beyond a reasonable doubt with respect to any year 
before you, then as to such year or years you should find that the Govern- 
ment has sustained its net worth contentions. 

Now, I want to point out to you, members of the jury, that in a net 


worth case the Government has the burden of showing an investigation 


into the validity of any apparent or suggested relevant leads or plausible 
explanations concerning defendant's financial history and data relating to 
his net worth which were reasonably susceptible of being verified and 
which, if true, would establish the defendant's innocence. The Government 
may not disregard such leads and explanations, if any, but must make a 
bona fide check and verification thereof to the extent that the circum- 
stances reasonably permit. 

Therefore, you should consider whether there were any such 
apparent or suggested relevant leads or explanations arising during the 
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investigation or otherwise, and, if so, whether they were!investigated by 
2867 the Government, together with the results of any such investigation. 

I might add that a good deal of the evidence which you have heard 

in this case has had to do with that very subject. If you find that the 
Government has failed to run down any relevant leads which were 
reasonably susceptible of being checked or that it has failed to effectively 
refute what seems to you to be plausible explanations, such failure must 
be taken into account by you in determining whether the Government has 
met its burden of proof under the net-worth method; and if such failure 

to follow such relevant leads resulted in the failure of the Government 

to prove beyond a reasonable doubt the accuracy of its net worth case 

as to any year, then you should return a verdict of not guilty as to the 
count covering that particular year. 

On the other hand, if you are satisfied that the Government has 
exhausted, with negative results, such leads and explanations as were 
apparent or suggested during the investigation, then you may consider 
this as evidence bearing on the validity of the Government's contentions. 

However, you must bear in mind in this connection that the defend- 
ant is not required under any circumstances to prove his innocence and 
that the burden rests with the Government to prove beyond a reasonable 
doubt every element of the offense charged. 

2868 Now, that concludes the particular reference to net worth, although 
here, again, I remind you that all that is said in the instructions is to be 
taken as a whole and considered as the whole law of the case. 

Certain exhibits have been admitted into evidence, ladies and 
gentlemen, which are variously referred to as schedules, summaries or 
computations. You will recall that earlier in the trial I gave you instruc- 
tions about the nature and the use to be made of that type of exhibits. 
Exhibits of this nature are permitted where they involve summary, 
allocation or computation of data appearing in voluminous books, records 
or documents admitted in evidence. Strictly speaking, these exhibits in 
themselves are not evidence, but are admitted as purporting to summarize 
and otherwise deal with data referred to in other exhibits and evidence 
admitted in the case. 
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The schedules, summaries and computations are admitted in 
evidence only for your assistance and convenience in considering the 
basic evidence which they purport to reflect. But you are reminded that 
it is the books, records, documents and oral testimony which constitutes 
the evidence, and that the schedules are admitted only to assist you in 
considering such evidence. And, this applies both to the schedules 
received in evidence by the Government and the schedules received in 
evidence submitted by the defendant. 

2869 In addition to his other defenses, the defendant maintains that the 
Government has not proved beyond a reasonable doubt its case against 
the defendant because the jury should not be permitted to consider any 
evidence obtained by the Government as a result of the examination of 
defendant's check stubs and fee book, because said records were secured 
by Government agents as a result of fraud, misrepresentation, trickery 
or deceit. 

The Court charges you that if any records were obtained from the 
defendant as a result of fraud, misrepresentation, trickery or deceit, any 
evidence secured as a result of examination of such records cannot be 
considered by the jury in this case in the rendition of its verdict and 
your verdict should be not guilty. 

The defendant asserts that Government agents represented that the 
records were to be used only in connection with the determination of a 
civil tax liability and that there was to be no criminal prosecution. The 
Government disputes this and contends that agents made no such repre- 
sentations but merely indicated to the defendant that they were engaged 
in the audit of defendant's returns. 

If the Government agents merely indicated to the defendant that 
they were engaged in a routine tax investigation, and it was openly 
commenced, there would be no basis for a finding of trickery or fraud, 
because a defendant must be held to be aware that if a routine audit 

2870 reveals evidence of criminal liability the agent would not ignore 


it merely because he was primarily concerned with civil liability. 
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A statement that the purpose of an investigation is a routine audit 


is not the equivalent of a promise that only civil liability will be con- 
sidered regardless of what the examination reveals, and the Government 
is not required to advise the taxpayer as to the direction in which its 
necessarily fluctuating investigations lead. 
Of course, the Government agents may not act so as to obscure 
the warning inherent in their requests for permission to search, as by 
assuring the taxpayer, in order to quiet his apprehensions, that no 
proceedings can or even will eventuate, and then rely suc¢essfully on 
the consent so procured. 
It is for you, as the exclusive judges of the facts in this case, to 
determine from the conflicting testimony whether or not there was 
trickery or fraud practiced, and apply the rule of law which I have just 
stated to you. 
You may not find the defendant guilty merely because you may 
believe or may find the defendant has committed some other or different 
offense or some act of misconduct not charged in the indictment. Such 
matters are not before this Court and your consideration must be limited 
to the alleged offenses here charged, and you are not to consider or 
2871 speculate concerning any other offense, federal or state, which 
you, or any of you, believe may be involved. By giving this instruction, 
the Court does not mean to suggest that any other such offense was, in 
fact, involved. 
Your verdict in this case must represent the considered individual 
judgment and conviction of each juror. In order to returnya verdict, it is 
necessary that each and all of the twelve jurors agree thereto. Your 
verdict must be unanimous on each count. 
It is your duty as jurors to consult with one another jand to deliberate 
with a view to reaching an agreement, if you can do so without violence to 
individual judgment. Each of you must decide the case for yourself, but do 
so only after an impartial consideration of the evidence with your fellow 
jurors. In the course of your deliberations do not hesitate to re-examine 
your own views and change your opinion if honestly convinced it is 
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erroneous. But/do not surrender your honest conviction as to the weight 
or.effect-of evidence solely because of the opinions of your fellow jurors 
or for the mere purpose of returning a verdict. 

There is no fixed method of procedure for you to follow during your 
deliberations. However, you. should proceed in such a way as to give every 
juror an equal opportunity with every other juror to express his or her 
views and in such a Way as will tend to produce the most intelligent 

2872 result possible. 

The attitude of jurors at the outset of their deliberations is import- 
ant. It is seldom helpful for a juror, upon entering the jury room, to 
announce an emphatic opinion upon the case or a determination to stand 
for a certain verdict. When a juror does that at the outset, individual 
pride may become ‘involved, and the juror may later hesitate to recede 
from an announced position even when shown it is incorrect. You are 


not partisans. You are the judges of the facts. Your sole interest is to 


ascertain the truth from the evidence in the case. You will make a worth- 
while contribution to the administration of justice when you agree upon 
and return a verdict based upon the evidence in the case and the law 
applicable thereto. Consider this case, therefore, in the light of the 
instructions I have given you, using the same practical approach, the 
same ordinary common sense, the same practical intelligence that you 
would employ in determining any other important matter that you have 
occasion to decide in the course of your everyday experiences. 

Upon reaching the jury room you will first select a forewoman or 
foreman from among your ranks, who will preside over your delibera- 
tions and speak for you in returning your verdict to the Court. Then you 
will proceed to reach a verdict, fairly and impartially, without sympathy, 
passion, prejudice or emotion of any kind one way or the other. 

2873 Now, written forms of verdict will be submitted to you. We have 
a typewritten form for each count in the indictment, leaving a blank 
space for you either to write the’ word "guilty" or the words "not guilty," 
depending upon what your verdict is, in the blank space. Have your 
verdict signed by the foreman or forewoman and dated. 


777 

You will note on the verdict forms for each of the first counts 
covering the years 1951, 1952 and 1953, respectively, that it is "guilty 
as charged" or "not guilty." As to the last two counts, covering the 
years 1954 and 1955, respectively, you are to reach a verdict from 
among three choices: "Guilty as charged," "guilty of wilfuliy failing to 
supply information as required by law," and, "not guilty." 

The difference between the crime of wilfully attempting to evade 
or defeat income taxes by filing a false return and the crime of wilfully 
failing to supply information required by law, which is a lesser included 
offense and which I am submitting to you only as far as Counts 4 and 5 
are concerned, is that in order to find the defendant guilty as charged 
under Counts 4 and 5, that is, in order to find him guilty of wilfully 
attempting to evade or defeat any income tax, you must find that he 


wilfully took some actions with the specific intent of evading payment 
of his income tax, as I have more fully described before. 
If you find the defendant wilfully failed to supply information 


2874 required by law, under the lesser included offense in these two 
counts in the indictment, but that he did not have the specific intent to 
evade payment of income taxes, then you may properly find him guilty of 
the lesser included offense, that is, guilty of the crime of wilfully failing 
to supply information required by law. Here, also, you must find the 
defendant knowingly and purposely failed to supply the information 
required by law in order to find him guilty. A mere inadvertent or 
accidental omission would not justify finding him guilty of this lesser 
included offense, as, of course, it would not on the greater offense, either. 

Now, it has been agreed, members of the jury, between the parties 
through their respective attorneys that the jurors may take with them 
into the jury room the exhibits which you have been using during the 
trial and on which you have written your names, Government Exhibit 66, 
Defendant's Exhibits 37, 41, 44, 45 and 53, and Defendant's Exhibit No. 
67 as well will be given to the jury when it retires. It has also been 
agreed between the attorneys that in the event the jurors/desire any 
additional exhibit, upon request to the Marshal the Court may submit 
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such exhibit or exhibits to.the jury, without further consultation with the 
attorneys, that is, any exhibit that has been received in evidence in this 
case. 
2875 THE COURT: | Is there anything you wish to say to the Court, gentle- 
men? 

MR. SMITHSON: The Government is content, Your Honor. 

(At the bench:) 

MR. LAUGHLIN: Your Honor, we renew all the motions that have 
previously been made, and then we have to renew -- 

THE COURT: Off the record. (Discussion off the record.) 

MR. LAUGHLIN: We renew all motions that have been denied and 
we renew the instructions that have been denied. 

THE COURT: All right, it will be so noted for the record. 

MR. AHERN: Your Honor, I think that on the lesser offense that 
you gave, at the end, that you should instruct the jury that the wilfullness 
that is indigenous to this offense is the same wilfullness that is involved 
in the felony. In other words, I think you should define the wilfullness -- 

THE COURT: Do you know the reason I did not do that? 

MR, AHERN: Why? 

THE COURT: Because it was your contention that conviction on 
this offense did not carry moral turpitude. 

MR, AHERN:: We don't have to reach that at this point, Your Honor. 

2876 THE COURT: I want your opinion on that. That is a pretty serious 
proposition for you|to be asserting. You cannot blow hot and cold on this. 
I want the record to show that if I am to instruct the jury -- the reason I 
did not do that was to protect you on the situation. 

MR. AHERN: I am giving you my view of it. 

THE COURT: If you are going to assert thatI am going to give the 
same charge on wilfullness as I gave on the other, then it is my conviction 


that if they convict the defendant on those two misdemeanor charges it 


would involve moral turpitude. 
MR. AHERN: My only point is, Your Honor, the efficacy of that is 
not before you at this time. 
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THE COURT: I appreciate that, but you are representing the 


defendant and I want to make it clear what my opinion is on it so that 
you can understand before -- I will give that instruction if you insist 
upon it, but I want to make it clear that you know what you are asking 
for when you are asking for that. 
MR. AHERN: Of course, I quite understand Your Honor's reaction 
and -- 
THE COURT: I think I made it clear. 
MR. AHERN: My point is this, that the jury should be told that -- 
THE COURT: All right, it is your contention and you request 
2877 wilfullness that applies to the first three counts in the indictment 
is the same definition of wilfullness that should be given ta the jury as 
in the lesser included offense ? 
MR. AHERN: That is correct, because I don't think we should try 
this case on the basis that we are going to have another proceeding some 
time from now. With respect to this -- 
THE COURT: I really think you have that responsibility to consider 
that. I really do. As long as you made the request for it 5- 
MR. AHERN: What context does the jury understand!|-- what does 
the jury believe to be the elements of this lesser offense ? 
THE COURT: Well, as I explained, that if it were just an uninten- 
tional mistake he couldn't even be found guilty of this lesser offense, it 
had to be purposely. 
But this bad motive and this thing that implies moral turpitude 
isn't included in this element of wilfullness in this misdemeanor count. 
MR. AHERN: Your Honor puts me on the spot when you make a 
statement -- 
THE COURT: I didn't intend to but this is the very thing that I was 
considering when I was considering whether I should give the same charge 
of wilfullness on those two lesser offenses in these two counts. It isn't 
2878 for the purpose of putting you on the spot, not in the slightest. I 
would not get any enjoyment out of that. But I want to calllyour attention 
to it so that you will understand that it has implications. 
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MR. SMITHSON: Your Honor, doesn't -- aren't we assuming a little 
too much? The jury has been given a very comprehensive definition of 


wilfull and the word was expressed by Your Honor when you read the mis- 


demeanor. Certainly, they will assess the same meaning to a commonly 
understood word. _ . 

THE COURT: Well, I really think so, myself. I think it is going to 
over-emphasize this thing a little bit. But if you insist upon it -- 

MR. AHERN: Let me make my other comments. Suppose I confer 
with the three of us on this. Let me make my other objections and we 
will confer on this. 

THE COURT: All right. 

MR, AHERN: I haven't any doubt in my mind on the law with 
respect to a failure for this misdemeanor action because the courts have 
held it does not involve moral turpitude. 

THE COURT:. I think you are mistaken on that.’ I would not want 
to be as sure as you are on that. 

MR, LAUGHLIN: Well, the authorities, in any event, are divided, 
aren't they? 

2879 THE COURT: You thought that was true of the other section of the 
statute, too, didn't you, at first? 

MR. AHERN: You mean 154(b)? 

THE COURT: On the other misdemeanor section. Weren't you 
of the same impression as to that one, too? 

MR. AHERN: 3616(a)? 

THE COURT: Yes. Weren't you of the same impression on that? 

MR. AHERN: That it would involve moral turpitude ? 

THE COURT: That it did not. Weren't you of the same impression 
at first that it did not? 

MR. AHERN; I think I was. 

THE COURT: You see, you were mistaken on that. You concluded 
you were mistaken. You might also be mistaken on this one. Now, we 
have found cases which indicate that conviction under that section actually 
was construed as moral turpitude in any disciplinary proceeding. 
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MR. AHERN: On 3616(a)? 

THE COURT: Yes. And I have the conviction that you are probably 
mistaken as well on this one. 

MR. AHERN: Well, I have specific cases in mind on that. 

THE COURT: Well, maybe so. But if you request me -- I want to 
call your attention that you have to consider if you request me to give 

2880 this same charge on wilfullness that I gave on the evasion counts, 

then if the jury finds him guilty it is going to be under that consideration 


of wilfullness. 
MR, AHERN: I had hoped, when you gave the charge and you gave 
the felony charge, you would at that point have given the lesser offense 
and then had defined wilfully for both. 
THE COURT: The very reason I did it was to protect the defend- 
ant on this very item that I am suggesting. That is the very thing we 
discussed among ourselves in chambers to protect the defendant in the 


situation. 

MR, AHERN: Well, suppose I make my other observations. Your 
Honor, I do not feel that you told the jury in accordance with, I thought, 
your page 27 on gross negligence. I don't think -- I followed your 
charge -- some of the paragraphs I have are changed around in order. 
I don't recall anything being told the jury that gross negligence -- 

THE COURT: I said negligence however great. However great. 

MR, AHERN: Your Honor recalls you said that ? 

THE COURT: Yes. 

MR, AHERN: Well, that didn't register with me. 

THE COURT: I emphasized that. 

MR. AHERN: I think you ought to tell the jury that 4 return can 
be false, a return can be fraudulent, it can be filed with intent to evade 
taxes, but if it is not filed wilfully it doesn't make out an offense, I 
don't believe they have been told that. 

THE COURT: I think the charge is covered amply in that situation. 

MR. AHERN: Your Honor did make reference to personal living 
expenses, which I note an objection to, and suggested amendments that I 


782 
left in Your Honor's chambers since the Government set off personal 
living expenses against disability benefits and moneys that the defendant 
received from insurance, certain insurance policies, I did not feel that 
Your Honor should have mentioned that because that was a set-off. 

THE COURT: All right, you have your objection. 

MR. AHERN: Now, Your Honor, one point of major importance is 
on my suggested amendments I suggested that wherever you use the term 
"reasonable certainty," they must establish it with reasonable certainty 
beyond a reasonable doubt. 

THE COURT: I think it was correct the way I gave it, in accordance 
with the Holland and the other cases. 

MR. AHERN; I just want to preserve my objection on that. I feel 
that the starting point must be established beyond a reasonable doubt. 

2882 THE COURT: All right. 

MR, AHERN: Now, I also.feel that your instruction about the duty 
to investigate leads' did not, in accordance with page 30 -- J think that the 
jury should be told if they find that they didn't investigate leads, their 
duties are at an end, they don't think any further. They just don't take 
it into consideration in determining whether the Government has met the 
net worth burden. That just ends the case, that they should acquit if they 
haven't searched out the leads. 

THE COURT: All right. 

Now, hurriedly, will you please, find out what your situation is on 
this ? 

MR. AHERN: Let me confer with the defendant on this. 

THE COURT: Yes. (Thereupon, defense counsel returned to 
counsel table, conferred privately with the defendant, and then returned 
to the bench.) 

MR. AHERN: Well, I withdraw my objection, although I still feel 
very strongly on my position with respect to the law -- 

THE COURT: You understand I am perfectly willing to give the 
same charge over again on wilfullness. I do not want any question raised 
later about it. 
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2883 MR, AHERN: No, but I think coming now, at the tail end like this, 
it would tend to emphasize it. 
THE COURT: Of course, if I gave it again it would emphasize it 
in your favor. I don't want any point made that the emphasis would be 
against you, because it would not. It would be in your favor if I gave it. 


MR, AHERN: I withdraw our request. 
* * * 


STANLEY W. KIRSTEIN, M. D. 
Columbia Medical Building 
1835 Eye Street, N. W. 
Washington 6, D. C. 
[Stamp: New Address, 5410 - Conn. Ave., N. W., 
Washington 15, D. C.] 


Oct. 27, 1959 
To Whom It May Concern: 


Mr. Abraham Chaifetz is under my care because 
of a severe diabetic reaction which occurred on 
this date. It is imperative that he have a period of 
complete rest for the next several days, or serious 
impairment of his health may result. 


Very truly yours, 
/s/ Stanley Kirstein, M.D. 


[ Filed November 23, 1959] 


Crim. 118-59 11-23+59 
1. A. Chaifetz Tax Returns 1945-55. 
2. .Louis Chaifetz Tax Returns 
3. Check spread sheets 
4, 1951-55 Tax Forms & Instructions. 
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November 23, 1959 
Message received at 8:50 P.M. The clerk was instructed to 
deliver the above to the jurors. 
/s/ Luther W. Youngdahl, Judge 


[ Filed November 23, 1959] 
DEFENDANT's PRAYER NO. 1 

The jury is instructed that with respect to the indictment alleging, 
for the years 1951 through 1955, a willful attempt to evade and defeat 
the payment of income taxes by the willful filing of a false and fraudulent 
return, there is within this charge a lesser included offense, namely, 
a violation of Section 145a of Title 26, 1939 Code, or Section 7203, Title 
26 of the 1954 Code. This statute reads as follows: 

“Any person required under this title to pay any 

estimated tax or tax, or required by this title or by regu- 

lations made under authority thereof to make a return 

(other than a return required under authority of section 

6015 or section 6016), keep any records, or supply any 

information, who willfully fails to pay such estimated 


tax or tax, make such return, keep such records, or sup- 


ply such information, at the time or times required by 
law or regulations, shall, in addition to other penalties 
provided by law, be guilty of a misdemeanor and, upon 
conviction thereof, shall be fined not more than $10,000, 
or imprisoned not more than 1 year, or both, together 
with the costs of prosecution." 


The jury is instructed that if from the evidence they believe that 
the defendant was not guilty of a felony or greater charge, but was guilty 
of the misdemeanor, namely, that he willfully failed to supply "any 
information" upon which his proper tax could have been computed and 
you find it was done willfully, as this Court has defined the term to 


785 
you, then it would be your duty to find him guilty of the lesser offense, 
and in your verdict you should say "guilty of violating the lesser included 
offense." 


[ Given as to last two counts 
/s/Luther W. Youngdahl, Judge ] 


U.S. vs. McCue, 160 Fed.Sup. 595. 


[ Filed November 23, 1959] 
DEFENDANT'S PRAYER NO. 2 

The jury has been instructed that one of the elements the Govern- 
ment must establish beyond a reasonable doubt is that all the returns 
for the years 1951 through 1955 were not only false and fraudulent and 
filed with intent to evade taxes that were due and owing, but that said 
filing was done willfully. The Court instructs you that when the word 
"willfully" is used in a criminal statute it means an act done with bad 
purpose, without justifiable excuse, obstinately and perversely, and if 
after viewing all the evidence you believe all or any of the returns were 
false and fraudulent, but that they were not filed willfully for the purpose 
of evading taxes, then you would have to find the defendant not guilty, and 


if you have a reasonable doubt about this you must give the benefit of the 
doubt to the defendant and find him not guilty. 


Foster vs U.S., 237 Fed.(2d) 617. 
[ Given substantially in Court's language. 
/s/ Luther W. Youngdahl, 
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[ Filed November 23, 1959] 
DEFENDANT'S PRAYER NO. 3 

The jury is instructed that in the present prosecution for the 
years 1951 through 1955 under Section 145b of the Internal Revenue 
Code "there is only-one state of mind that will supply the intent neces- 
sary to sustain a conviction, and that is the intent to defeat or evade 
the payment of the tax due. Nor would the filing of a false return with 
any bad purpose supply the necessary intent. The bad purpose must be 
to evade or defeat the payment of the income tax that is due. Nor would 
filing a false return without justifiable cause or without ground for 
believing it to be lawful, or with a careless disregard of whether or 
not one has a right so to do, constitute in themselves the intent which 
is required under this section." 


Bloch vs U.S., 221 Fed.(2d) 786 (Reversed Jan., 1955. See Rehearing 
Denied 223 Fed. (2d) 997.) 


[ Given substantially in modified form in Court's language. 
/s/ Luther W. Youngdahl, Judge] 


[ Filed November 23, 1959] 
DEFENDANT'S PRAYER NO. 4 
The jury is instructed that involved in each count of the indictment 
is the allegation that the defendant Abraham Chaifetz willfully, as this 
Court has defined that term to you, and with fraudulent intent did know- 
ingly attempt to evade the payment of income taxes by the filing of a 


false and fraudulent return. In connection with this charge the defend- 
ant has called witnesses testifying as to his good character, and specifi- 
cally with regard to his reputation for truth and veracity. You are 
instructed that evidence of an established reputation for good character 
can alone create a reasonable doubt which would justify a verdict of not 
guilty, as to all counts, even though without this evidence of an estab- 
lished reputation for good character the other evidence of guilt would 
be convincing. 
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Villaroman vs U.S., 87 U.S. App. D.C. 240. 
Edgington vs U.S., 164 U.S. 361. 
Egan vs U.S., 52 U.S. App. D.C. 384; 287 Fed. 958. 


[ Given substantially. 
/s/Luther W. Youngdahl, 


[ Filed November 23, 1959] 
DEFENDANT'S PRAYER NO. 5 


Judge ] 


The jury is instructed that in connection with the evidence of good 


character, the defendant's counsel, in his opening statement, stated he 
would call Judge Letts and another Judge from Municipal Court. You 


are instructed that at that time no ruling had been made 
with respect to the number of character witnesses that t 


by the Court 
he defendant 


could call, and that after consultation with counsel the Court restricted 
the character witnesses to four in number, and out of a number of 


character witnesses who were ready, willing and able to 


testify, includ- 


ing Judge Letts, the defendant selected the four character witnesses 


who testified in this cause, and you are to draw no unfav’ 


orable inference 


from the fact that Judge Letts was not called to testify in accordance 


with the opening statement made by defendant's counsel. 


[ Denied, 


/s/ Luther W. Youngdahl, Judge ] 


[ Filed November 23, 1959] 
DEFENDANT'S PRAYER NO. 6 
The jury is instructed that in connection with the requirement of 
wilfullness, as this Court has defined the term to you, wilfullness 
"involves a specific intent which must be proven by independent evi- 
dence and which cannot be inferred from the mere understatement of 
income." Thus if after viewing all of the evidence all that you can 
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ascertain on the issue of wilfullness is an understatement of income, it 
would be your duty to acquit the defendant and if you have a reasonable 
doubt about this you must give the benefit of that doubt to the defendant 
and find him not guilty. 


Holland vs. U.S., 75 S.Ct. Rpt. 127. 


[ Given substantially. 
/s/ Luther W. Youngdahl, Judge] 


[ Filed November 23, 1959] 
DEFENDANT'S PRAYER NO. 7 
The jury is instructed that there has been received in evidence the 
net worth statement (Government's Exhibit No. 66), and the defendant has 
offered in evidence his net worth statement (Defendant's Exhibit No. 45), 
and he has offered in evidence defendant's exhibit No. 44, which is the 
net worth statement for the year 1945. The defendant has also offered 


in evidence defendant's exhibit No. 41, which was a hand-written net 


worth statement prepared by Agent McIntyre for the years 1950 through 
1955, and the defendant has offered in evidence defendant's exhibit No. 37, 
which was a net worth statement prepared by Agent McIntyre for the 
years 1945 through 1950. The jury is instructed that if after viewing 
these charts and the contradictions and inconsistencies between them, 
you are confused and are in doubt as to which one adequately and 
accurately reflected the total assets of the defendant as of December 31, 
1950, then the Government would have failed to establish a starting point 
with reasonable certainty beyond a reasonable doubt, and they would have 
failed in the net worth prosecution and it would be your duty to find the 
defendant not guilty on all counts. 


[ Given substantially. 
/s/Luther W. Youngdahl, Judge ] 
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[ Filed November 23, 1959] 
DEFENDANT'S PRAYER NO. 8 
The jury is instructed that if after viewing all the evidence, the 
exhibits. and charts which have been introduced and after) having heard 
the arguments of counsel and the instructions of the Court, you can 
honestly say to yourself that your mind is confused as to) the net worth 
prosecution, it's requirements and its theory, and you can honestly say 
to yourself that you cannot grasp the facts upon which the Government 
and the defendant are at issue, then under those circumstances you should 
find the defendant not guilty, and if you have a reasonable doubt about it 
you must give the benefit of that doubt to the defendant ahd find him not 
guilty. 
[ Argumentative in certain respects but covered substantially 
in Court's language. 


/s/ Luther W. Youngdahl, Judge ] 


[ Filed November 23, 1959] 
DEFENDANT'S PRAYER NO. 9 
The jury is instructed that the defendant has contended that a num- 
ber of loans set forth on his net worth statement were omitted by the 
Government in the base year 1950 in the preparation of Government 
Exhibit No. 66. The Court instructs you that a loan is an asset, and the 
Court will now define the term "loan" to you: 
"A loan, as that term is used in law and in these 
instructions occurs when a borrower receives a sum of 
money from a lender, pursuant to an agreement or| under- 
standing, between the parties, whereby the borrower 
promises to return a like amount of money to the lender 
at a future time. No promissory note or other written 
document executed by the parties, or either of them, is 
necessary to the creation of a loan, A loan may be either 


written or oral, express or implied. An express agreement 
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as that term;is used in law, means that the agreement is 
specifically stated either in writing or orally. An implied 
agreement is one which need not be expressly stated by 
the parties, either in writing or orally, but which may 
arise from the conduct and relationship of the parties. 
In either instance, however, agreement or understanding 
of the parties, is essential to the existence of a loan," 


In this connection, if the defendant negotiated loans by the use of 
checks or the payment of cash with the expectation of repayment, with 
or without interest, it would be a valid, existing asset, and if you believe 
such existed as of December 31, 1950, it would be mandatory that such 
assets be listed in computing the defendant's net worth for the year 1950, 
and if after viewing all the evidence you believe that these loans did exist 
in their entirety or substantially the amounts contended by the defendant, 
and they were omitted by the Government agents in the preparation of 
their net worth statement, then you would have to acquit the defendant, 
and if you have a reasonable doubt about it you must give the benefit of 
that doubt to the defendant and find him not guilty. 


U.S. vs Beck, Commerce Clearing House 73,114. 


[ Given substantially. 
/s/ Luther W. Youngdahl, Judge ] 


[ Filed November 23, 1959] 
DEFENDANT'S PRAYER NO. 10 
The jury is instructed that if from the evidence you believe the 


defendant gave to agents of the Internal Revenue Service or to officials 

of the Department of Justice leads or contentions with respect to his 

cash on hand and loans receivable which existed as of December 31, 1950, 
and which he contends are set forth in his net worth statement, and if you 
believe further from the evidence that the Government agents did not 
adequately investigate to determine the accuracy and validity of these 
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contentions, such as interviewing the people to whom the loans had been 
made, then your duties would be at an end, the Government jwould have 
failed in the prosecution of the net worth case, and it would|be your duty 
to find the defendant not guilty, and if you have a reasonable doubt about 
this you must give the benefit of the doubt to the defendant and find him 
not guilty. 


[ Given in modified form. 
/s/ Luther W. Youngdahl, Judge } 


[ Filed November 23, 1959] 
DEFENDANT'S PRAYER NO. 11 

The jury is instructed that there has been testimony in this case 
by agents Hein, McIntyre and Hackett with respect to an alleged oral 
admission as to the amount of cash on hand defendant had on December 
31, 1950. In this respect the defendant has denied such statement and 
has adduced testimony to establish his cash on hand as of December 31, 
1950. The Court instructs you that with respect to the alleged admissions 
made to agents of the Internal Revenue Service you should reject such 
admissions unless you find that such admissions have been corroborated 
by independent evidence, and in this connection you are further instructed 
that all oral admissions made to agents of the Internal Revenue Service 
should be viewed by you with caution, care and scrutiny. 


Smith vs U.S., 348 U.S. 147. 
Jackson vs U.S., 91 App. D.C. 60; 198 Fed.(2d) 497. 


[ Denied. 
/s/ Luther W. Youngdahl, Judge ] 


[ Filed November 23, 1959] 
DEFENDANT'S PRAYER NO. 12 
The jury is instructed that a reasonable doubt may arise not only 
from the evidence which has been produced, but may arise|/from a lack or 
failure to produce evidence. 


U.S. vs Beck, Commerce Clearing House 7; 3,114. 
[Given. /s/ Luther W. Youngdahl, Judge } 
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[ Filed November 23, 1959 } 
DEFENDANT'S PRAYER NO. 13 

The jury is instructed that the Court admitted in evidence alleged 
items of omitted income solely on the issue of whether the defendant was 
Willful. In this connection the defendant took the witness stand and testi- 
fied as to a great many of these items and was not cross-examined with 
respect to them, and in this connection you are instructed that testimony 
which is uncontradicted, unimpeached and is not inherently improbable 
may not be disregarded by you. 


Stone vs Stone, 136 Fed. (2d) 761; 78 App. D.C. 5 
[ Given in modified form. 


/s/ Luther W. Youngdahl, Judge] 


[ Filed November 23, 1959] 
INSTRUCTION NO. 14 

The Court has previously stated to you that you are not to concern 
yourself with any civil liability for taxes or penalties for which the 
defendant may be responsible since this matter is for another forum 
with which you are not to be concerned. By way of illustration and in 
connection with this Court's definition of the term "willful" which the 
Government must prove beyond a reasonable doubt as an element of 
the crime charged you are instructed that 

"Willfulness is an element of every fraudulent act or omis- 

sion for which the Internal Revenue Code provides criminal 

penalties; civil penalties are imposed where there is fraud 

With intent to evade tax. . . fraud which incurs a civil 

penalty is not necessarily 'willful' so as to incur a criminal 

penalty. . ." 


C.C.H.; 56008, para. 5709.014 


[ Given substantially. 
/s/ Luther W. Youngdahl, Judge] 
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[ Filed November 23, 1959] 
INSTRUCTION NO. 15 
The jury is instructed that in connection with the term "willfulness" 
that is required in order to prove the crimes charged the term "willful- 
ness" must embody and embrace a "specific wrongful intent to conceal 
an obligation known to exist, as compared to a genuine misunderstanding 


as to what the law requires." 


U.S. vs. Palermo 259 Fed 2nd 872 (Rev.) Oct. 1958 
U.S. vs. Martell 199 Fed 2nd 670 


[ Given in Court's language. 
/s/ Luther W. Youngdahl, Judge ] 


[ Filed November 23, 1959] 
INSTRUCTION NO. 16 
The jury is instructed that the crimes charged in the indictment 
are for the years 1951 through 1955 and in connection with the term 
willful as this Court has defined it to you there must exist as to each 
charge moral turpitude because the offenses charged are "malum in se" 
as distinguished from 'malum prohibita." In connection with the term 
moral turpitude present in these charges it may be defined as follows: 
"Moral turpitude has a definite meaning, including only 
the commission of crimes 'malum in se' and so classi- 
fied; it is an act of baseness, vileness, or depravity in 
the private and social duties which a man owes to his 
fellow men or society in general, contrary to the accepted 
and customary rule of right and duty between man and man, 
everything done contrary to justice, honesty, modesty, and 
good morals." 


In re Williams 113 Southwestern 2nd 353 
U.S. ex Rel Berlindi vs. Remmer 113 Fed 2nd 429 


Maita vs. Hoff 116 Fed 2nd 337 


[ Covered in charge under instruction of intent & Willfulness. 
/s/ Luther W. Youngdahl, Judge ] 


794 
[ Filed November 23, 1959] 
INSTRUCTION NO. 17 
The jury is instructed that even if from all the evidence you 
believe beyond a reasonable doubt that the defendant filed false and 
fraudulent returns for all or any of the years mentioned in the indict- 
ment, and you further find beyond a reasonable doubt that he did it 
knowingly, you would still be required to find the defendant not guilty 
as to all the counts unless you believe the returns were filed willfully 
as this Court has defined the term to you with the purpose of evading 
taxes known to be due, and if you have a reasonable doubt about this, 
you must give the benefit of that doubt to the defendant and find him not 


guilty. 


[ Given substantially in Court's language. 


/s/ Luther W. Youngdahl, Judge ] 


[ Filed November 23, 1959] 
INSTRUCTION No. 18 

The jury is instructed that in connection with the issue of willful- 
ness which the Government must prove beyond a reasonable doubt no 
amount of carelessness, gross negligence, or haphazard conduct will 
satisfy the requirements of the term willfulness as this Court has 
defined the term to you. If, therefore, after viewing all the evidence, 
you find evidence of gross negligence, incompetence, and carelessness 
in the keeping of records and the filing of the tax returns for the years 
in question, but you do not believe beyond a reasonable doubt that there 
was evil motive present in the willful filing of the returns to evade taxes 
known to be due and owing, then you would have to find the defendant 
not guilty and if you have a reasonable about this you must give the 
defendant the benefit of that doubt and find him not guilty. 


erent in Court's language. 
/s/ Luther W. Youngdahl, Judge ] 
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[ Filed November 23, 1959] 
INSTRUCTION No. 19 

In connection with the requirements that the Government must prove 
beyond a reasonable doubt that the defendant had knowledge at the time he 
filed the tax returns in question that there was due and owing substantially 
more income tax than was reflected in his returns, you are instructed 
that this knowledge means actual knowledge and that even if you find that 
it was the defendant's own negligence in keeping records, or because of 
his work or state of health that he did not know that a substantially greater 


tax was due, and even though this lack of knowledge was due to his own 


conduct, the Government would not have proved the knowledge necessary 


as an element of the offense. as charged, then you would be required to 

find the defendant not guilty, and if you had a reasonable doubt about this, 
you must give the defendant the benefit of the doubt and find the defendant 
not guilty. 


[ Given substantially in Court's language. 
/s/ Luther W. Youngdahl, Judge ] 


[ Filed November 23, 1959] 
INSTRUCTION NO. 20 

The jury is instructed that there has been testimony in this case 
that the defendant operated a one-man law office, that his legal work for 
one retained client kept him in court constantly and that during a sub- 
stantial period of time covered in the years named in the indictment the 
defendant was in ill health. This testimony was received in support of 
the defendant's contentions that even if the returns were erroneous as 
filed they were not filed willfully and in this connection the Court 
instructs you that the matters referred to above would be proper to 
consider along with all the other evidence in the case on the issue as 
to whether the returns were knowingly and willfully filed with the evil 
purpose of evading taxes known by the defendant to be due and if after 
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viewing all this evidence you have a reasonable doubt that they were so 
Willfully and knowingly filed then you must find the defendant not guilty, 
and if you have a reasonable doubt about this you must give the benefit 
of that doubt to the defendant and find him not guilty. 


Collins vs. C.I.R. 7 B.T.A. 913 
Cantor vs. U.S. 226 Fed 2nd 313 


[ Argumentative in certain respects but given substantially in 
Court's language. 


/s/ Luther W. Youngdahl, Judge ] 


[ Filed November 23, 1959] 
INSTRUCTION NO. 21 

The jury is instructed that there has been testimony in this case 
including exhibits which have been admitted in evidence showing that 
the defendant had substantial assets for a period of years. You are 
instructed that the possession of assets is not to be equated with the 
earning of taxable income, and you should not be prejudiced in any way 
in the determination of any of these issues because of the fact that the 
defendant had substantial assets, for in the administration of the criminal 
law both men of means and men without means are entitled to a fair and 
impartial trial. 


[ Argumentative but essence given in Court's language. 
/s/ Luther W. Youngdahl, Judge ] 


[ Filed November 23, 1959] 
INSTRUCTION NO. 22 
The jury is instructed that while the use of the net worth method 
for reconstructing income is at best an approximation estimates and 
approximations introduced by the Government are no substitute for 
proof, and if from all the evidence in this case you believe all the 
Government has introduced have been estimates and approximations, 
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then the Government has not sustained their burden, and it would be your 
duty to find the defendant not guilty, and if you have a reasonable doubt 
about this, you must give the benefit of the doubt to the| defendant and find 


him not guilty. 


Given substantially in Court's 1, e. 
anguag 
/s/ Luther W. Youngdahl, Judge | 


[ Filed November 23, 1959] 
INSTRUCTION NO. 23 

The jury is instructed that even if from the evidence you believe 
the returns filed by the defendant for the years 1951 through 1955 sub- 
stantially understated the income upon which taxes were due and owing, 
but he filed these returns in good faith them it would be your duty to 
find him not guilty, and if you have a reasonable doubt about this, then 
you must give the benefit of that doubt to the defendant and find him not 
guilty. 


[ Given substantially in Court's language. 
/s/ Luther W. Youngdahl, Judge ] 


[ Filed November 24, 1959] 
A. Chaifetz Fee Books. G's 61-65 
11:15 A.M. - message received - exhibit sent to jury. Nov. 24, 1959. 

[ /s/ Luther W. Youngdahl, Judge } 


[ Filed November 24, 1959] 
Exhibit of Conference in Philadelphia. 
November |24, 1959 
Received message at 1:30 P.M. After consultation with counsel, jury 
was informed that no such exhibit existed. 
[ /s/ Luther W. Youngdahl, Judge ] 


[ Filed November 24, 1959] 
1. Financial Statement 87 

Checks or other evidence 
Al Wilner - D's 22 
Jack Avirom - D's 21 
L. Chaifetz - D's 23 
Rob't H. Johnson 
B. Samuels - D's 25 
J. Livingston - D's 27 
Merton Oliver - D's 28 
F. Haley 
Sam Chaifetz + D's 40a, 6 
Roy M. Smith - D's 29 


All tax returns of A. Chaifetz-. +. . Sent in Nov. 23. 
including IRS transcripts - G's 9la, b. 


Check spreads - sent in Nov. 23. 
November 24, 1959 
Message received at 9:20 A.M. Exhibits sent to jury. 
[ /s/ Luther W. Youngdahl, Judge ] 


[ Filed November 24, 1959] 
Statement of Liberty National Bank - Govt's 86 


Eisenhower Note - Govt's 25, D's 4. 
Oil Tank - 532 Cedar St. - G's 30a, b, c; D's 5 


2nd Trust 5072 Just St., N.E. (Alice Lee Hart) - G's 60a, b, c, 
D's 10 


November 24, 1959 
Message received at 9:20 A.M. Exhibits sent to jury. 
[ /s/ Luther W. Youngdahl, Judge ] 


Washington, D. C. 
November 24, 1959 


* * * 
PROCEEDINGS 
VERDICT OF JURY 
THE DEPUTY CLERK: Mr. Foreman, please rise} 
Mr. Foreman, has the jury agreed upon a verdict? 
THE FOREMAN: (Juror Carl B. Aylor) We have. | We have 
reached a unanimous verdict. 
THE DEPUTY CLERK: May I have it, please? (Thereupon, the 
foreman handed the verdict forms to the Deputy Clerk.) 
THE DEPUTY CLERK: Mr. Foreman, members of the jury, your 
foreman says that on Count 1 you find the defendant, Abraham Chaifetz, 
not guilty; on Count 2 you find the defendant not guilty; on Count 3 you 
find the defendant guilty as charged; on Count 4 you find the defendant 
guilty of failing to supply information required by law; on Count 5 you 
find the defendant not guilty. And this is your verdict, so say you each 
and all. 
MR. LAUGHLIN: Your Honor, I ask the jury be polled. 
THE COURT: All right, you may poll the jury. 
THE DEPUTY CLERK: Members of the jury, as your names are 
called please respond to the questions asked you. Mary M. Quien, on 
Count 1, do you find the defendant not guilty? 
2888 JUROR QUIEN: Yes, I do. 
THE DEPUTY CLERK: On Acount 2 do you find the defendant not 
guilty ? 
JUROR QUIEN: Yes, I do. 
THE DEPUTY CLERK: On Count 3 do you find the |defendant 
guilty as charged? 
JUROR QUIEN: Yes, I do. 
THE DEPUTY CLERK: On Acount 4 do you find the defendant 
guilty of failing to supply information required by law? 
JUROR QUIEN: Yes, I do. 
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THE DEPUTY CLERK: On Count 5 do you find the defendant not 
guilty ? 

JUROR QUIEN: Yes, I do. 

THE COURT: Possibly you just better ask them what is your 
verdict, guilty or not guilty, as you repeat the counts to each successive 
juror. 

THE DEPUTY CLERK: Marion G. Fisher, what is your verdict on 
Count 1, guilty or not guilty? 

JUROR FISHER: Not guilty. 

THE DEPUTY CLERK: What is your verdict on Count 2, guilty 
or not guilty? 

JUROR FISHER: Not Guilty. 

THE DEPUTY CLERK: What is your verdict on Count 3, guilty 
or not guilty? 


2889 JUROR FISHER: Guilty 


THE DEPUTY CLERK: What is your verdict on Count 4, guilty 


or not guilty, or guilty of failing to supply information as required by 


law? 

JUROR FISHER: Guilty as failing to supply information by law. 

THE DEPUTY CLERK: What is your verdict on Count 5, guilty as 
charged, guilty of failing to supply information as required by law, or 
not guilty? 

JUROR FISHER: Not guilty. 

THE DEPUTY CLERK: Carl B. Aylor -- 

THE COURT: Wait a minute. What was the last one? 

THE REPORTER: Not guilty on the last. 

THE DEPUTY CLERK: Carl B. Aylor, on Count 1, is your verdict 
guilty or not guilty? 

JUROR AYLOR: Not guilty. 

THE DEPUTY CLERK: On Count 2 is your verdict guilty or not 
guilty ? 

JUROR AYLOR: Not guilty. 

THE DEPUTY CLERK: On Count 3 is your verdict guilty or not 
guilty? 
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JUROR AYLOR: Guilty. 

THE DEPUTY CLERK: On Count 4 is your verdict guilty or not 
guilty, or guilty of failing to supply information required by law? 

2890 JUROR AYLOR: Guilty of failing to supply information as 

required by law. 

THE DEPUTY CLERK: On Count 5 is your verdict guilty or 
not guilty, or guilty of failing to supply information required by law? 

JUROR AYLOR: Not guilty. 

THE DEPUTY CLERK: James A. Richardson, on Count 1 is your 
verdict guilty or not guilty? 

JUROR RICHARDSON: Not guilty. 

THE DEPUTY CLERK: On Count 2 is your verdict guilty or not 
guilty ? 

JUROR RICHARDSON: Not guilty. 

THE DEPUTY CLERK: On Count 3 is your verdict guilty or not 
guilty ? 

JUROR RICHARDSON: Guilty. 

THE DEPUTY CLERK: On Count 4 is your verdict guilty or not 
guilty, or guilty of failing to supply information required by law? 

JUROR RICHARDSON: Guilty of failing to supply information as 
required by law. 

THE DEPUTY CLERK: On Count 5 is your verdict guilty or not 
guilty, or guilty of failing to supply information required by law? 

JUROR RICHARDSON: Not guilty. 

THE DEPUTY CLERK: Alice E. Walcott, on Count!1 is your 

verdict guilty or not guilty? 

JUROR WALCOTT: Not guilty. 

THE DEPUTY CLERK: On Count 2 is your verdict guilty or not 
guilty ? 

JUROR WALCOTT: Not guilty. 

THE DEPUTY CLERK: On Count 3 is your verdict |guilty or not 
guilty ? 

JUROR WALCOTT: Guilty. 
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THE DEPUTY CLERK: On Count 4 is your verdict guilty or not 
guilty, or guilty of failing to supply information required by law? 

JUROR WALCOTT: Guilty of failing to supply information 
required by law. 

THE DEPUTY CLERK: On Count 5 is your verdict guilty or not 
guilty, or guilty of failing to supply information required by law? 

JUROR WALCOTT: Not guilty. 

THE DEPUTY CLERK: Ruby M. Kelsic, on Count 1 is your 
verdict guilty or not guilty? 

JUROR KELSIC: Not guilty. 

THE DEPUTY CLERK: On Count 2 is your verdict guilty or not 
guilty ? 

JUROR KELSIC: Not guilty. 

THE DEPUTY CLERK: On Count 3 is your verdict guilty or not 
guilty? 

2892 JUROR KELSIC: Guilty. 

THE DEPUTY CLERK: On Count 4 is your verdict guilty or not 
guilty, or guilty of failing to supply information required by law? 

JUROR KELSIC: Guilty of failing to supply information required 
by law. 

THE DEPUTY CLERK: On Count 5 is your verdict guilty or not 
guilty, or guilty of failing to supply information required by law? 

JUROR KELSIC: Not guilty. 

THE DEPUTY CLERK: Esther J. Kuske, on Count 1 is your 
verdict guilty or not guilty? 

JUROR KUSKE: Not guilty. 

THE DEPUTY CLERK: On Count 2 is your verdict guilty or not 
guilty ? 

JUROR KUSKE: Not guilty. 

THE DEPUTY CLERK: On Count 3 is your verdict guilty or not 
guilty ? 

JUROR KUSKE: Guilty. 
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THE DEPUTY CLERK: On Count 4 is your verdict| guilty or not 
guilty, or guilty of failing to supply information required |by law? 
JUROR KUSKE: Guilty of failing to supply information required 
by law. 
THE DEPUTY CLERK: On Count 5 is your verdict! guilty or not 
guilty, or guilty of failing to supply information required by law? 
JUROR KUSKE: Not guilty. 
THE DEPUTY CLERK: Chrystal M. Poteet, on Count 1 is your 
verdict guilty or not guilty? 
JUROR POTEET: Not guilty. 
THE DEPUTY CLERK: I didn't hear you. 
JUROR POTEET: Not guilty. 
THE DEPUTY CLERK: On Count 2 is your verdict) guilty or not 
guilty ? 
JUROR POTEET: Not guilty. 
THE DEPUTY CLERK: On Count 3 is your verdict guilty or not 
guilty ? 
JUROR POTEET: Not guilty. 
THE DEPUTY CLERK: She replies not -- 
JUROR POTEET: Guilty, I mean. 
THE COURT: All right. 
THE DEPUTY CLERK: On Count 4 is your verdict guilty or not 
guilty, or guilty of failing to supply information required|by law? 
JUROR POTEET: Guilty of failing to supply information by law. 
THE DEPUTY CLERK: On Count 5 is your verdict guilty or not 
guilty, or guilty of failing to supply information required|by law? 
2894 JUROR POTEET: Not guilty. 
THE DEPUTY CLERK: I didn't hear you. 
JUROR POTEET: Not guilty. 
THE DEPUTY CLERK: Mae C. Lorance, on Count/1 is your verdict 
guilty or not guilty? 
JUROR LORANCE: Not guilty. 
THE DEPUTY CLERK: On Count 2 is your verdict guilty or not 


guilty ? 
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JUROR LORANCE: Guilty. 

THE DEPUTY CLERK: On Count 4 is your verdict guilty or not 
guilty, or guilty of failing to supply information required by law? 

JUROR LORANCE: Guilty of not supplying the information required 
by the law. 

THE DEPUTY CLERK: On Count 5 is your verdict guilty or not 
guilty, or guilty of failing to supply information required by law? 

JUROR LORANCE: Not guilty. 

THE DEPUTY CLERK: Gladys T. Cooper, on Count 1 is your 
verdict guilty or not guilty? 

JUROR COOPER: Not guilty. 

THE DEPUTY CLERK: On Count 2 is your verdict guilty or 

not guilty? 

JUROR COOPER: Not guilty. 

THE DEPUTY|CLERK: On Count 3 is your verdict guilty or not 
guilty ? 

JUROR COOPER: Guilty. 

THE DEPUTY |CLERK: On Count 4 is your verdict guilty or not 
guilty, or guilty of failing to supply information required by law? 

JUROR COOPER: Guilty of not supplying information required 
by law. 

THE DEPUTY CLERK: On Count 5 is your verdict guilty or not 
guilty, or guilty of failing to supply information required by law? 

JUROR COOPER: Not guilty. 

THE DEPUTY CLERK: Beatrice E. Leary, on Count 1 is your 
verdict guilty or not guilty? 

JUROR LEARY: Not guilty. 

THE DEPUTY CLERK: On Count 2 is your verdict guilty or not 
guilty ? 

JUROR LEARY: Not guilty. 

THE DEPUTY CLERK: On Count 3 is your verdict guilty or not 
guilty ? 

JUROR LEARY: Guilty. 
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THE DEPUTY CLERK: On Count 4 is your verdict guilty or not 
guilty, or guilty of failing to supply information required by law? 
2896 JUROR LEARY: Guilty of failing to supply information required 
by law. 
THE DEPUTY CLERK: On Count 5 is your verdict guilty or not 
guilty, or guilty of failing to supply information required by law? 
JUROR LEARY: Not guilty. 
THE DEPUTY CLERK: Margaret S. Kingsbury, on Count 1 is 
your verdict guilty or not guilty? 
JUROR KINGSBURY: Not guilty. 
THE DEPUTY CLERK: On Count 2 is your verdict guilty or not 
guilty ? 
JUROR KINGSBURY: Not guilty. 
THE DEPUTY CLERK: On Count 3 is your verdict guilty or not 
guilty ? 
JUROR KINGSBURY: Guilty. 
THE DEPUTY CLERK: On Count 4 is your verdict guilty or not 
guilty, or guilty of failing to supply information required| by law? 
JUROR KINGSBURY: Guilty of failing to supply information 
required by law. 
THE DEPUTY CLERK: On Count 5 is your verdict guilty or not 
guilty, or guilty of failing to supply information required! by law? 
JUROR KINGSBURY: Not guilty. 
2897 THE DEPUTY CLERK: The jury has been polled, Your Honor. 


THE COURT: The Court wishes to express its appreciation to 


the jury for its careful consideration ot this case. You now are 
permanently excused from further service as jurors. 


Thank you very much, 
* * 
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4. OC. Porm No. 156 (May 1965) 
® 
Runited States District Caurt 
roR THE 
District of Columbia 


The United States of America 
v. 
Criminal No.118-59 


abraham Chaifetz 


We, the Jury, find the defendant, Abraham Chaifetz: 


Count_four 


Guilty as charged 
Guilty of failing to supply / 
information required by law (Check one) 


Not guilty 
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807 
[ Filed November 24, 1959] 
[ Order of the Court directing the case to the Probation 
Officer] 
On this 24th day of November, 1959, came again the parties afore- 
said, in manner as aforesaid, and the same jury as aforesaid, the de- 
liberations of the jury having been respited yesterday; whereupon at 
ies and upon 
their oaths say that they find the defendant, Abraham Chaifetz, Not 
Guilty on Count 1, Not Guilty on Count 2, Guilty as charged on Count 3, 
"Guilty of failing to supply information required by law") on Count 4, and 
Not Guilty on Count 5; thereupon the request of the defendant that the jury 
be polled having been made, each and every member of the jury states 
upon his individual oath that he finds the defendant Not Guilty on Count 1, 
Not Guilty on Count 2, Guilty as charged on Count 3, "Guilty of failing to 
supply information required by law" on Count 4, and Not Guilty on Count 


approximately 10:10 p.m., the jury return into open Co 


5; whereupon the jury are discharged. 
The case is referred to the Probation Officer of the Court, and the 

defendant is permitted to remain on bond. 
By direction of 


Luther W. Youngdahl 
Presiding Judge 
Criminal Court # 2 


[ Filed November 27, 1959] 
MOTION FOR JUDGMENT OF ACQUITTAL 


Now comes the defendant and moves this Court ace to Rule 29 
j 


of the Rules of Federal Criminal Procedure to enter a judgment of ac- 
quittal on the counts upon which the jury convicted. It is apparent that 
the jury's verdict is a compromise verdict and the acquittal of the defen- 
dant on the years 1951, 1952, 1954 and 1955 of the felony shows that the 
jury believed that the starting point of the Government was incorrect and 
accepted the uncontradicted testimony of the defendant and his documents 


and other witnesses as to the approximate sum of $37,000.00 in additional 
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assets which were omitted from the Government's opening net worth. 
In fact the Court instructed the jury that they could not disregard positive 
testimony which was not inherently improbable or incredible. 

We feel that at the conclusion of the Government's case, or at the 
conclusion of the| defendant's case, the Court should have granted a judg- 
ment of acquittal because of the uncontradicted testimony which estab- 
lished beyond any doubt that the opening net worth of the Government was 
substantially inaccurate. The testimony also showed that the Govern- 
ment failed to properly investigate leads as to these assets when they 
were given by the defendant to the agents of the Internal Revenue Service. 

In light of the above, we ask this Court to grant a judgment of 
acquittal. 

/s/ James J. Laughlin 


/s/ Albert J. Ahern, Jr. 
x * * 


[ Certificate of Service] 


[ Filed December 7, 1959] 
MOTION FOR NEW TRIAL 
Now comes) the defendant and moves this Court to award a new trial 


for the following reasons: 

1. The verdict is inconsistent, illogical,in derogation of the net 
worth theory and reflects what it obviously is, a compromise verdict, 
which was arrived at upon the eve of the Thanksgiving Day holiday. 

2. The verdict is against the weight of the evidence. 

3. Prejudicial error was committed by the trial judge in denying 
defendant's prayer numbered 1 in its entirety as to all counts. Even 
though the statute of limitations had run with respect to the misdemeanor 
for the years 1951, 1952 and 1953, the lesser offense should have been 

submitted to the jury and if the defendant were convicted on said misde- 
meanors, the Court would have been unable to impose sentence. The 
reasoning of the Court that because the statute of limitations had run it 
thus barred the submission of the lesser offense to the jury in effect 
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deprived the jury of convicting the defendant of the misdemeanor for the 
year 1953 if in fact they believed he only committed a misdemeanor. 

The jury should have been given this option and the denial was prejudicial. 
4. Prejudicial error was committed when the trial judge did not 
in fact grant the substance of prayers 2, 3 and 4, and at no time was the 
jury told that even though a false and fraudulent return was filed with 
intent to evade taxes it did not constitute a criminal offense unless said 
act was done willfully. 
5. Prejudicial error was committed in denying instruction 
numbered 5 since the jury could well have believed that) the failure to 
call judges as mentioned in the opening statement raised an inference 
that said judges were unwilling to testify. In this connection we feel 
that the limitation of character witnesses to four was arbitrary and 
deprived the defendant of a fair trial. 
6. The trial judge did not grant the substance of defendant's 
prayer numbered 6. 
7. Prejudicial error was committed in the failure to grant the 
substance of defendant's prayers numbered 7 and 8. 
8. Prejudicial error was committed in connection with the denial 
of prayer 10 and specifically error was committed when the jury was not 
told in substance that if the Government failed to trace down leads that 
were supplied by the defendant with respect to his assets their work 
should then terminate and that they should bring in an acquittal. The 
Court merely told the jury that they could take this fact| into consideration 
in determining whether the Government had met its burden in proving a 


net worth prosecution. This was something less than the Holland case 


plainly indicates is a mandatory duty on the part of the Revenue agents 
and their failure to fulfill the requirements of the Holland case should 
have required a judgment of acquittal but secondarily the jury should 
have been told that if they believed that the Government had not traced 
down the leads given by the defendant, they should consider the case no 
further and bring back a verdict of not guilty as to all counts. 
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9. The Court committed prejudicial error in admitting in evidence 
alleged oral admissions of the defendant at a conference attended by 
certain Revenue agents in violation of the Supreme Court's ruling in 
Smith v. United States, 348 U.S. 147, and this prejudice was compounded 
when the Court denied the substance of defendant's prayer numbered 11 
in violation of the ruling of the United States Court of Appeals for the 
District of Columbia Circuit in Jackson v. United States, 91 App. D.C. 
60, 198 F. 2d 497. 

10. The Court committed prejudicial error in denying the sub- 
stance of prayers 14 through 17, 19 and 21. 

11. The Court committed prejudicial error in not granting a judg- 
ment of acquittal jat the close of the Government's case or, in the alter- 
native, at the end of the defendant's case when the record clearly estab- 
lished by uncontradicted and unimpeached testimony that the starting 
point of the Government was substantially in error and hence to allow 
the matter to go to the jury was to invite speculation, conjecture and 
compromise. 

12. The Court committed prejudicial error in failing to grant a 
judgment of acquittal when the record established through the cross ex- 
amination of the Government agents that they did not trace down, or at- 


tempt to trace down, leads as to assets supplied by the defendant during 


the course of the investigation. 

13. Prejudicial error was committed when the Court left the in- 
structions about the misdemeanor until the end of its charge and then, in 
instructing the jury, failed to go into the elements of the misdemeanor 
what information had to be supplied, and the jury could well have believed 
by the instructions of the Court that the failure to turn over records to 
the Revenue agent constituted a criminal offense. 

Other arguments and reasons related to the above matters will be 
argued when this motion is heard. 

/s/ Albert J. Ahern, Jr. 
/s/ James J. Laughlin 
* * * 
[ Certificate of Service] Counsel for Defendant 
ee 
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TRANSCRIPT OF PROCEEDINGS 
Washington, |D. C. 
December 16, 1959. 
The above-entitled matter came on for hearing on a motion for 
judgment of acquittal and a motion for new trial, in the United States 
District Court for the District of Columbia at ten o'clock in the forenoon 


on December 16, 1959, 
* * * 


PROCEEDINGS AND TRAN SACTIONS 


THE DEPUTY CLERK: United States vs. Abraham Chaifetz, 
Criminal No. 118-59. 

MR. AHERN: Your Honor, may counsel come tothe Bench, your 
Honor? 

THE COURT: Yes. 

(At the Bench:) 

MR. AHERN: Your Honor, I am prepared to argue this motion on 
the errors that occurred during the trial and I have been put in this posi- 
tion, Your Honor. 

I feel that I must disclose this in view of the defendant's statement 
to me. 

A matter has come to my attention which I do not|feel is in proper 
shape to be filed at this time because it is not verified at this time. 

I have not had the opportunity to check into it. It is the kind of 
a matter that I feel that, to be responsible, I should not file it until I 
ascertain it is corroborated. 

The defendant -- I have checked -- of course, thé defendant is a 


lawyer. Ihave checked the rule. There isn't any question in my mind 
but that it would not be waived by failing to raise it in his motion 


because it is in the nature of newly discovered evidence which I have not 
yet processed. 
I have not yet investigated so that I would feel justified in filing it. 
However, suppose new counsel come in the case at some other juncture, 
because of this impasse, I don't want to be put in the position at a later 
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time that I was requested by the defendant to make a disclosure and that : 
I didn't do so. 

So I feel this, your Honor: I must follow the requests that the de- 
fendant has asked me to make and disclose this matter to you, and I 
would, I would ask your Honor -- your Honor understands my position 
in the matter. 


And no arrangements have been made, assuming this is ultimately 
verified, that either Mr. Laughlin or myself will handle this motion be- 
cauSe in view ofthis, this is separate and apart from the trial itself and 


unless the defendant and I -- the defendant would make arrangements, 
and unless we felt that it was verified we would not file the motion be- 
cause of the fact, that we know the person involved and we consider it -- 
I wish the information had not come to my attention. 

The day after the verdict, your Honor, I was ill. I stayed at my 
home. A call came from the alternate juror to the office. She spoke 

to Mr. Laughlin. And we arranged a luncheon, discussed the facts 
of the case and during the course of the discussion she stated that certain 
remarks had been made by the marshal during the course of the trial. 

I have not verified them. If they were to be substantiated there 
would be a serious question. I hope -- personally, I hope that it is not 
but I am put in a difficult position, both of us, by the defendant. 

I felt that this should not be disclosed at this point until inquiry 
could be made, but -- 

THE COURT: Until inquiry can be made of whom? 

MR, AHERN: I think the alternate says that two of the jurors were 
in her presence when some of these remarks were made, and I feel that, 
to be responsible, those people should be interviewed to find out whether 
that is true, because she was not a member of the panel itself, and so 
there would be a question. 

Even assuming certain things were said, if it were just said to her 
alone there would be a serious question as to whether that would or would 
not be prejudicial. 

THE COURT: What remarks? 
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MR. AHERN: Well, she claims that at one occasion in the cafe- 
teria she was seated at the table with two jurors and the marshal came 
over to the table and said that Mr. Offutt had been interviewing him and 
questioning him and pumping him but hadn't -- but he hadn't been able to 


get anything out of him. : 

And then another remark was to the effect that when some question 
about the jurors smiling, that a remark was made -- we haven't been 
able to ascertain -- I haven't made any inquiry -- in effect, Chaifetz 
would like nothing better than a mistrial. 

And then a third remark was supposed to be when the jury was out 
for some time, some remark about sending hay in to the donkeys. 

THE COURT: What? 

MR. AHERN: Sending hay in to the donkeys because, apparently, 
they were taking so long. 

THE COURT: Frankly, I don't -- 

MR. AHERN: I don't know either. 

THE COURT: I don't know what that means. 

MR. AHERN: Anyway it has come to my attention. He tells me 
that -- I don't feel personally that at this point -- I shouldn't but I don't 
want to be in the position if new counsel come into this case -- 

THE COURT: Well, you can't blow hot and cold.| Either you are 
going to make it or not. 

MR. AHERN: Well, I don't think it is in proper shape to be made 
a matter of record. WhenI am put in the position of a! -- 

THE COURT: Well, what do you expect me to do| about it? 

MR. AHERN: I don't expect your Honor to do anything about it. 
I am really doing this to protect myself on the record. 

THE COURT: You don't think it is sufficient for the Court to con- 
sider it at all? 

MR. AHERN: Well, the defendant and I are in disagreement on 
this matter. 

THE COURT: But it is your conviction that -- 

MR. AHERN: I don't feel that at this stage it is -- 


814 

THE COURT: Was Offutt talking to this alternate juror? 

MR, AHERN: No, Offutt was talking with the marshal and, al- 
legedly, the marshal walked over to the jurors and made the statement 
that Offutt had been pumping "me but he didn't get anything out of me" -- 
this is the marshal saying this to the two jurors. 

Of course, that would be prejudicial if a thing like that were said 
but the two jurors that allegedly -- she said that originally -- this alter- 
nate said it was said in the presence of three jurors.’ 

Well, I contacted Mrs. King and she said it wasn't said. She 

doesn't recall. 

THE COURT: So there is nothing to substantiate it? 

MR. AHERN: There is nothing to substantiate it at this point, but 
I don't want to be in the position, assuming that this difference which has 
arisen between counsel and the client manifests itself with new counsel 
coming into the case, if that happens I don't want somebody second- 


guessing me, that I should have come up and say this to you. 


So I have said it to you. 

THE COURT: Well, as long as you have a statement in the record 
that it is not substantiated I suppose it is not a matter that I can consider. 

MR. AHERN: Probably it is not substantiated in that it is just a 
statement of the alternate. I feel a matter of that kind should be -- 

THE COURT: Well, you are not requesting a hearing on it? 

MR. AHERN: Well, see, the defendant is. Iam really in a very 
embarrassing position because I don't feel it is justified. I don't feel 
right about it. 

In fact, I know this marshal. He's always been decent to me and 
I consider him a very fair man. 

THE COURT: Well, I think it is a serious proposition to leave 
half accusations hanging in the air. _I think thatis a very serious thing 
for the marshal, myself. 

MR. AHERN; My advice to this client was, I said, "Let's argue this 
motion; let me check into this to see whether it is substantiated and if it 
is, if you can make arrangements, as reluctant as I am, I will file this 
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motion but I won't file it if it is not corroborated." 

Because, after all, I am personally in this kind of! thing where I 
am going to be dealing with people that I see every day and it is not a 
pleasant motion to file even if it is substantiated. 

I have talked to two or three lawyers about this thing. I talked it 
over with Mr. Laughlin late in the evening. I talked to |two or three 
others and they say they thought the only position I could take, if he is 
adamant in this position -- I tried to persuade him that he should not 
press me on this issue but he feels that it should be reported to you. 

THE COURT: Well, I have to know what position I have to take in 
this matter. You will have to advise me very definitely in behalf of your 
client whether you are pressing this point here in this motion. 

MR. AHERN: Of course, it is not embraced within the motion. 
The defendant is afraid of waiver. I have looked over the rule. 

The rule embodies newly discovered evidence. This is newly 
discovered evidence. Itis not a matter of record. It|jis not in proper 

form to be filed, if it is going to be filed. 

THE COURT: Well then, aren't you in a position |to state then for 
the record and to the Court, at least as far as making this motion is con- 
cerned, you are not raising it at this time? 

MR. AHERN: Iam. I am ina position to say that. 

THE COURT: And, obviously, this is a matter I am going to take 
under advisement anyway and I will not be filing my order for sometime. 
I will be sitting in the San Francisco court in January. 

So I say if you will say now that you are not raising the question 
then we can consider it as not a part of this motion and +- 

MR. AHERN: Yes, well, my thought was this, your Honor: That, 


having made this statement, assuming new counsel came into this case -- 
I don't know whether they will or won't -- maybe we will remain -- if 
this is corroborated and Mr. Chaifetz doesn't construe -- he can make 
arrangements with us -- that at least I have raised the point. 

I have stated that it is not in proper shape to be filed and so, 
therefore, I don't think that anybody at any later date could argue that he 
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waived it by not arguing it at this time because I am ina position to say 
that it is totally -- it is not in shape to be filed, not in shape to be pros- 
10 ecuted, and I don't even think it was in the proper shape to disclose 
to you except from the position he's taken. 

THE COURT: Of course, it also has to be borne in mind that this 
alternate juror who heard this was interrogated by the Court as to her 
conversing during the trial. 

MR. AHERN: Of course, I guess that would apply to the other 
three, too, I suppose. 

THE COURT: Not three. There were just two of them, the 
alternate and the one. 

MR, AHERN: Yes. 

THE COURT: Just two of them. 

MR. AHERN: Oh, that's right. Well, she didn't recall the -- 

THE COURT: Yes, she is the one who didn't recall. 

MR. AHERN: And they claimed there were two others at the 
table. Well, I am sorry to come in with something like this but, believe 
me, I was -- 

THE COURT: Well, I just want to be sure what you are requesting. 

MR. AHERN: Well, my request is this, No. 1, that the matter is 
not ready to be presented, 

THE COURT: You are not requesting the Court to consider it 

at this time -- 

MR. AHERN: No, I am not. 

THE COURT: -- as I understand it. Well, that is all I wish to 
know. Now, I would like to call your attention to one thing as I read 
your motion here. One of the things you are raising is objecting to the 
fact that I didn't submit the misdemeanor on all five years. 

Now, you will admit for the record, will you not, that you conceded 
that the statute of limitations ran as to the first three years and requested 
only that the misdemeanor be submitted as to the last two years? 

' MR. AHERN: Well, I will admit, your Honor, on the record that I 
stipulated that the statute of limitations had run for the first three years -- 
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THE COURT: Yes, and that I should submit it only for the last 
two years. 
MR. AHERN: Well, I tendered instructions for all|five. Your 
Honor will recall that I said to you and the law clerk I thought while 
the verdict may be returned you couldn't pass judgment,| pass sentence; 
you said that wouldn't be proper -- 
THE COURT: I don't recall that part at all. All I/recall is that 
you were in complete agreement that the statute of limitations had run 
for the first three years -- 
MR, AHERN: Yes. 
THE COURT: -- and it was proper only to submit the misde- 
meanor as to the last two years. 
MR. AHERN: No. Doesn't your Honor recall, not|/only at the Bench 
but when your law clerk called me out, you were in Chambers, I think you 
were having coffee, and I came in and your Honor said, [About the mis- 


demeanor," and I said, well, it was my thought that even though the 


statute had run that you couldn't impose sentence, that it should be sub- 
mitted. 

THE COURT: Well, I am thinking of my discussion at the Bench. 
I don't happen to recall that phase of it. 

You may have said it then but, as I recall, you were in complete 
agreement when this case went to the jury as far as me|not submitting 
this case as to the misdemeanor the first three years. 

MR, AHERN: Well, your Honor, my view of that was that it was -- 
that your Honor had ruled that it was not proper to submit it for the first 
three years. 

THE COURT: Well, I ruled after a discussion. It) is my memory 
that I ruled upon it after a discussion. I didn't even research the matter 
of the statute of limitations on the misdemeanor because you conceded it 
had run for the first three years. 

MR. AHERN: Well, I did. 

THE COURT: What is your memory on it? 
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MR. SMITHSON: My memory on it is I had a memory very similar 
to your Honor's and I went into it on the question of the Paragraph 3 of 
the motion where he discusses that point and I find on the record only 
the reference to my reiteration to your Honor, something to the effect, 
“Doesn't your Honor recall the Cafitz and Lee case" upon which I predi- 
cated my argument heretofore. 

My argument was based -- it is my best recollection at a Bench 
conference at which time I argued the Lee case your Honor at the Bench 
conference asked me for my rationale under Lee and I had to say that I 
didn't have the brief and I, therefore, could only give you the straight flat 
statement that Lee held it was not an included offense. 

But it was at that time that the matter was discovered and discussed 
of the three-year statute of limitations, and it is my recollection, Mr. 
Ahern, it was at that time that you said that "I am asking it only as to 
those last two years upon which the statute has not run." 

MR. AHERN: Of course, if the record says that then I have had it. 
I don't recall my ever saying that. 

THE COURT: Well, I don't know whether it is in the record or not. 

MR. SMITHSON: I couldn't find it, your Honor, and I looked for it. 

14 THE COURT: I am surprised that it isn't in the record because it 
certainly was not an off-the-record discussion. 

MR. AHERN: Well, my instructions said 1951 through '55. 

THE COURT: Well, your instructions may have said that, but I 
have a definite recollection that it was agreed by us at the Bench con- 
ference that the statute had run against the first three years and that 
you, very frankly and quickly, conceded that. 

MR. AHERN: I did, your Honor. I will admit that. I did. I 
admitted the statute had run. Of course, it was my view -- 

THE COURT: Not only that you admitted the statute had run, 

Mr. Ahern, but it is my memory, in view of your admission that the 
statute had run, that you were not requesting me to submit the mis- 
demeanor except on the last two years. 
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MR. AHERN: Well, I did, your Honor, because you said that was 
improper. You said that that wouldn't be proper to submit the matter 
to the jury. 
THE COURT: Well, I may have said that and I thought you agreed 
with me. I really felt that way. Well, anyway -- 
MR. AHERN: Well, I mean, as a matter of fact, I hadn't the law 
15 either. I mean, to be honest with you, I didn't know whether it 
was or was not proper. I will be frank about that. 
I didn't have any case law on the point at the time and I haven't 
been able to find any. 
THE COURT: Well, the point is this with me, that I don't like to 
have injected in the motion, and I don't want to interrupt you in making 
your argument and that is why I brought it up at this point, but this is 
one point that I was rather surprised at in reading your motion, that 
this point had been raised because I thought it was all agreed that as 
far as the first three years were concerned, a misdemeanor, that they 
shouldn't be submitted. 
Well, all right. We will go ahead. 
(End of Bench conference.) 


[ Filed February 12, 1960] 


ORDER 
This cause came on to be heard on defendant's mption for judg- 
ment of acquittal and, in the alternative, motion for a new trial. The 
Court has heard oral argument and for the reasons set forth in the 
memorandum filed herewith, it is by the Court this 12th day of February, 
1960, 
ORDERED That the defendant's motions be and the same are 
hereby denied. 


/s/ Luther W. Youngdahl 
Judge 
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[ Filed February 12, 1960] 
MEMORANDUM 

Abraham Chaifetz, an attorney, resident of the District of Colum- 
bia, was indicted for income tax evasion by the grand jury for the 
District of Maryland on January 7, 1958. 2 The indictment contained 
five counts, covering the five-year period of January 1, 1951 through 
December 31, 1955 and charged that Chaifetz had willfully attempted to 
evade income tax by failing to report net income totalling $43,167.31 
and, therefore, federal income taxes of $13,175.842/ After a trial which 
took more than a month, the defendant was found guilty by the jury of the 
felony charged in the third count, 3/ and of the misdemeanor included 
Within the fourth count. 2/ The jury acquitted on the first, second and 
fifth counts. 

The defendant has now moved for judgment of acquittal and, 
alternatively, for a new trial. 

The defendant contends that there was insufficient evidence upon 
which the jury could have based its verdicts of guilty on the third and 
fourth counts. The argument runs: this was a net worth prosecution; 2/ 


1/ On February 3, 1959, upon the defendant's motion, Judge Watkins 
ordered the case transferred to this Court. See 18 U.S.C. Sec. 3237(b). 
The records were filed here on February 6, 1959. 


2/ 


— The breakdown in the indictment is as follows: 


Income Reported Actual Income Tax Reported Actual Tax Due 
Count 1 (1951) $ 4,259.34 $18,027.51 $ 510.89 $ 5,412.03 
Count 2 (1952) | 1,954.16 8,052.91 34.22 1,601.99 
Count 3 (1953) | 2,019.50 13,299.47 48.73 3,585.78 
Count 4 (1954) ' 3,760.89 11,801.86 376.35 2,624.88 
Count 5 (1955) 3,244.79 7,224.24 250.09 1,171.44 
$15,238.68 $58,405.99 $1,220.28 $14,396.12 


3/ 96 U.S.C. Sec. 145(b) (1939 Internal Revenue Code). 


4/ Failing to supply information required by law, 26 U.S.C. Sec. 7203 
(1954 Internal Revenue Code). 


3/ The Supreme Court has explained this method of prosecution as 
follows: "In a typical net worth prosecution, the Government, having 
concluded that the taxpayer's records are inadequate as a basis for 
determining income tax liability, attempts to establish an ‘opening net 


worth" or total net value of the taxpayer's assets at the (Continued p.821) 
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the jury acquitted the defendant on the first count which covered the 
“base year"; since the Government did not prove its contentions regard- 
ing the base year, as is evidenced by the jury's verdict, all succeeding 
years-- bottomed as they are on the closing net worth of the preceding 
year-- must fall. 

The argument must be rejected. There was sufficient evidence in 
this case for the jury to have found the defendant guilty on each of the 
felony counts. The jury was not compelled to find the defendant guilty 
On count one in order to find him guilty on any of the succeeding counts. 
The jury was carefully instructed that willfulness is an essential element 
in the charge of tax evasion. 8/ Quite conceivably, the jury was convinced 
that the Government's presentation of the defendant's net worth during 
1951, 1952 and 1953 was correct; was not convinced that the defendant 
had acted willfully with regard to 1951 and 1952, but was convinced of 
the defendant's willfulness with regard to his 1953 return, Therefore, 
the jury acquitted the defendant on counts 1 (1951) and 2 (1952) and found 
him guilty on count 3 (1953). This hypothesis is especially plausible 
when one considers that the Government showed the greatest number of 


(Footnote 5 cont'd): 
beginning of a given year. It then proves increases in the taxpayer's net 
worth for each succeding year during the period under examination and 
calculates the difference between the adjusted net values of the taxpayer's 
assets at the beginning and end of each of the years involved. The tax- 
payer's non-deductible expenditures, including living expenses, are added 
to these increases, and if the resulting figure for any year is substantially 
greater than the taxable income reported by the taxpayer for that year, 
the Government claims the excess represents unreported taxable income. 
In addition, it asks the jury to infer willfulness from this understatement, 
when taken in connection with direct evidence of "conduct, the likely 
effect of which would be to mislead or to conceal.' Spies v. United States, 
317 U.S. 492, 499."" (Clark, J. in Holland v. United Sais, 348 U.S. 121 at 
125 (1954). 
And see United States v. O'Connor, 237 F.2d 466, 472-74 (2d Cir. 1956). 


8/ Stated at several different times during the charge, Defined at 
p. 2844 as: "An act * * * done voluntarily and purposely and with a 
specific intent to do that which the law forbids. It must|be done with 
bad faith and evil motive." 
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specific omissions from income on the 1953 return. 

Moreover, even if it is assumed that the jury's verdicts on the 
counts were inconsistent, the short answer to the defendant's contention 
is simply that there is no requirement for consistency, 2/ 

It has also been argued that the Court should have submitted the 
misdemeanor charge on the first three counts, as well as the last two, 
even though, as to the first three counts, the statute of limitations had 
run on the misdemeanor charges. 9/ Defendant's motions papers read: 

"The reasoning of the Court that because the statute 

of limitations had run it thus barred the submission of 

the lesser offense to the jury in effect deprived the jury 

of convicting the defendant of the misdemeanor for the 

year 1953 if in fact they believed he only committed a 

misdemeanor." 

But if the jury believed the defendant "only committed a misdemeanor" 
it would have found the defendant not guilty of the felony charge for 1953. 
This it did not do. The defendant's contention, if accepted, would result 


v/ Silverman v. United States, (D.C. Cir. February 4, 1960), slip 
opinion at p. 5, citing United States v. Daigle, 149 F.Supp. 409 (D.D.C.), 
aff'd, 101 U.S. App. D.C. 286, 248 F.2d 608 (1957), cert. denied, 355 U.S. 
913 (1958): 


"Where inconsistent verdicts of conviction and 
acquittal are returned, it has been said: 'While the 
verdict as to each count must be consistent in itself, 
the verdicts on the several counts need not be consist- 
ent with each other. The question * * * is not whether 
the verdict of guilty * * * is consistent with the verdict 
of acquittal on the other counts. It is whether it is con- 
sistent with the evidence, that is whether the evidence 
supports the verdict, and this is true even though the 
inconsistency can be explained upon no rational con- 
siderations.’ (149 F.Supp. at 413-14). 


8/ 96 U.S.C. Sec. 3748 (1939 Internal Revenue Code). 
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in giving the jury a patent and unlawful invitation to compromise. It 
needs hardly be added that no persuasive authority was cited to support 
this novel proposition. Furthermore, counsel for the defendant conceded 
during the trial that it would be improper. 2/ 


Defendant also argues that the Court's ruling, limiting the number 
of character witnesses to four, prejudiced the al by causing the 
jury to believe the defense could not make good on its statement during 
voir dire that certain judges would be called on behalf of the defendant 2°/ 
whereas, actually the judges could not be called because of the Court's 
ruling. Here, too, during the trial, counsel for the defendant agreed with 


9/ Tr. pp. 2758-59: 


"THE COURT: Let me ask you this for the 
record. Do you concede that as far as this mis- 
demeanor charge under 7203 that the statute |of 
limitations has run on the first three years? 

"MR, AHERN: Yes. 

"THE COURT: So that it could not possibly 
be any lesser offense under the first three years? 

"MR. AHERN: That's right. 

"THE COURT: It could only be a lesser of- 
fense on '54 and '55 on 7203, and on the specific 
phase of 7203 in willfully failing to supply infor- 
mation, isn't that right ? 

"MR, AHERN: Yes." 


10/ Tr. p. 16: 


"MR. LAUGHLIN: * * * There will also|be 
called a number of character witnesses. Included 
in those character witnesses, we are advised by 
Mr. Chaifetz, will be Judge Letts, a Judge of|this 
court; Judge Munter of the Domestic Relations 


Court; and Judge Scalley of Municipal Court. 
* * et 
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the Court's ruling. — 11/ Aside from this, it readily can be seen from an 
examination of the transcript that the failure to call Judge Letts, or any 


other judge, rested entirely with the defense. 12/ It knew of the limita- 


tion to four before any of the character witnesses were called. All the 
discussion regarding "prejudice" centered around the "inability" to call 
dudge Letts. Yet the defense named three judges during voir dire and 

no effort appears to have been made to call either of the other two. Even 
assuming, therefore, that the jury could remember what had been said on 
voir dire (one month earlier), no explanation was profferred at any time 
regarding the absence of these two judges. Under the circumstances, it 
remains the opinion of the Court that four character witnesses was a 
sufficient number for the defendant to establish his reputation without 
becoming oppressive. = 


11/ py, pp. 2503-04: 


"THE COURT: How many (character witnesses) 
are you going to have? 

"MR. AHERN: Maybe -- well, we put in calls for 
a great number but suppose, your Honor, if we get five 
would that be -- 

"THE COURT: Yes. Well, it shouldn't be over five. 

“MR. SMITHSON: I don't see why five. It seems to 
me five is a great number but that is up to your Honor. 

“THE COURT: Well, of course, one of the things 
the court points out in these opinions is that the Court 
should limit the number so it doesn't become the trial 
of an issue of reputation rather than the particular 
charge. 

"Why don't you limit it to four? 

"MR. LAUGHLIN: All right. 

“THE COURT: I will say four. 

"MR, LAUGHLIN: All right, your Honor." 

12/ 9. pp. 2527-31. 

13/ see Burgman v. United States, 88 U.S. App. D.C. 184, 188-89; 188 
F.2d 637, 641-42 (1951), cert. den., 342 U.S. 838 (1951); United States v. 
Baysek, 212 F.2d 446, 447 (3d Cir. 1954), cert. den. 348 U.S. 836 (1954); 
Hauge v. United States, 276 F.111 (1921). 
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The defendant also contends that the Court erred in its instructions 
regarding the obligation of the Government to check into leads or plausible 
explanations concerning the defendant's financial history (tr. pp. 2866-67); 
and in its instructions regarding the use, by the Government, of fraud, 
misrepresentation, or deceit to obtain records from the defendant (tr. 
pp. 2869-70). The Court has reviewed its charge and is of the opinion 
that it is correct under the authorities. See, e.g., Holland v. United States, 
348 U.S. 121, 135-136 (1954); Smith v. United States, 348 U.S. 147, 150-51 
(1954); United States v. Frank, 245 F.2d 284, 285-86 (1957), cert. den. 

355 U.S. 819 (1957). 

The Court has carefully considered the remaining contentions of 
the defendant and finds them to be without merit. 

Accordingly, the motion for judgment of acquittal jand the motion 
for a new trial are denied. 


/s/ Luther W. Youngdahl 
Judge 


February 12, 1960 


[ Filed February 26, 1960] 
SENTENCE PROCEEDINGS 


The defendant and counsel indicated below came on before THE 
HONORABLE LUTHER W. YOUNGDAHL, at approximately 10:00 A..M. 
APPEARANCES: 
For the Government: 


Fred Smithson, Esq. 
Assistant United States Attorney 


For the Defendant: 


James J. Laughlin, Esq. 
Albert J. Ahern, Esq. 


THE DEPUTY CLERK: United States versus Abraham Chaifetz. 
THE COURT: Mr. Chaifetz, do you wish to make jany statement 
before the Court pronounces sentence? 
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MR, CHAIFETZ: Your Honor, I find myself in a very difficult 
position, as you can understand, after being a member of this Bar for 
26 years to be before the Court as a defendant. It just about kills me. 
Your Honor, no one can know what was in my mind but me and I know 
that all the years I kept the books the way I did I may have been care- 
less and I may have been negligent, but I never willfully omitted any- 
thing, and even those so-called items of omission are in the check books 
shown as receipts, and there is no attempt of any kind at concealment. 

I just can’t understand how all of this has come about. I have gone 
through a terrible ordeal in the five years this has been going on. I have 
made mistakes in judgment through the emotional stress I have gone 
through. 

I don't know what I can say to Your Honor. 

Now, since this occurred, I have accountants that take care of the 
books so that nothing like this should ever be able to happen again. 

I have to do the best I can and rely on Your Honor's mercy and 
leniency. 

THE COURT: Mr. Laughlin. 

MR. LAUGHLIN: Your Honor, there would be no point in reviewing 


the evidence. I know it is fresh in your mind. The date of trial was, I 
believe, about six weeks and the jury must have had considerable difficulty 
when we keep in mind there were five counts. There was an acquittal on 
the first, second and the fifth; a conviction of a felony only as to the third 
count; a misdemeanor as to the fourth. 


Of course, Mr. Chaifetz as a lawyer with this conviction and the 
consequences that will follow if the conviction finally is upheld, is very 
severe punishment. 

I would ask that Your Honor be just as lenient as possible and keep 
in mind Mr. Chaifetz' condition of health as it was apparent during the 
trial. 

I don't think there is any question he does suffer from this ailment 
and from what I can judge it probably will be permanent. I don't think he 
will ever recover from it. 
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So far as income tax violation, this would be no excuse in this case, 
but we know in the prosecution of the income tax laws, and it is not the 
fault of the United States Attorney, but in the Revenue Service they select 
certain ones. 
There are many cases, Your Honor, where the deception is flagrant 
but it is on civil grounds. 
Of course, Mr. Chaifetz being a lawyer he probably was a target. I 
will have to say the jury felt there was an evasion as to the third count. 
I would ask Your Honor in view of all the circumstances to be as 
lenient as possible. 
THE COURT: Mr. Ahern. Do you have anything? 
MR. AHERN: I don't believe I do at this time, Your Honor. 
THE COURT: About this matter of costs, I notice you filed 
objection to the government's statement of costs. 
Would you be willing to agree for the record that it would be an 
appropriate amount for costs if it were one-fifth of the government's -- 
MR, LAUGHLIN: Yes. I think that would be fair, Your Honor. We 
could make no complaint about that. 
THE COURT: You would not complain about that ? 
MR. LAUGHLIN: No, sir. We would make no point of that, Your 
Honor. 


THE COURT: The Court will consider as costs, for the purpose 


of this sentence, one-fifth of the amount as indicated in|the record by the 
government, so there can be no question about the matter of costs. 

Now, Mr. Chaifetz, I have given careful consideration to this matter. 
Obviously, I can't go behind the jury's verdict on the question of guilt or 
innocence. As a lawyer, you know I am bound by the jury verdict. 

As to mitigation of your sentence I have taken into consideration 
the condition of your health, and I think is a mitigating circumstance. I 
have tried to reflect that in the sentence which I will now pronounce. 

It is the sentence and judgment of this Court that you, Abraham 
Chaifetz, be confined in an institution to be designated by the Attorney 
General of the United States for a period of not less than four months 
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or more than twelve months, and in addition that you shall pay a fine 
and costs of prosecution in the total amount of $10,000. This is on 
Count Three. 

On Count Four, it is the sentence and judgment of this Court that 
you, Abraham Chaifetz, shall be confined in an institution to be designated 
by the Attorney General of the United States for a period of four months, 
which shall run concurrently with the sentence imposed under Count Three. 
In addition, you shall pay a fine and costs of prosecution in the total amount 
of $10,000, which amount is suspended. 

So that your total sentence will be four to twelve months and 
$10,000 costs, which includes costs of prosecution. 

MR. AHERN: Your Honor, if I may now address you as to another 
matter. 

THE COURT: Yes, sir. 

MR. AHERN: I have talked to Mr. Smithson. In the normal course 
of events Iask Your Honor now, as I do, to set a bond pending appeal, 
since this matter will be appealed to the United States Court of Appeals. 

In view of the fact that the transcript has all been ordered it 
would require the filing of the notice of appeal this date. 

I have an order, Your Honor, which Mr. Smithson has no objection 
to, which I will pass up for Your Honor's inspection. 

THE COURT: All right. 

MR. AHERN: Which allows us ten days in which to file our notice 
of appeal and setting an appeal bond. 

THE COURT: What is your suggestion? 

MR. AHERN: Your Honor, I would think a thousand dollars would 
be ample. 

THE COURT: I don't think the defendant is going to run away. 

I will set a thousand dollar bond. 

MR. LAUGHLIN: Thank you. May he remain in our custody ? 

THE COURT: Yes. 

MR, CHAIFETZ: Thank you, Your Honor. 
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[ Filed February 24, 1960] 
JUDGMENT AND COMMITMENT 

On this 19th day of February, 1960 came the attorney for the 
government and the defendant appeared in person and by counsel James 
J. Laughlin and Albert Ahern. 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of Violation of Section 
145(b) Title 26, U.S. Code, Internal Revenue Code of 1939 as charged in 
count three; and Failing to supply information required by law under 
count four and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Four (4) months to twelve (12) months and 
to pay a fine and costs totalling ten thousand ($10,000.00) dollars on 
count three; Four (4) months and to pay a fine and costs totalling ten 
thousand ($10,000.00) dollars on count four. 

IT IS ADJUDGED that the sentence of four (4) months imposed on 
count four run concurrently with the sentence imposed on count three, 
and that the fine of ten thousand ($10,000.00) dollars imposed on count 
four be, and the same is hereby, suspended. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal lor other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Luther W. Youngdahl 
United States District Judge 


A True Copy. Certified this 19th day of February, 1960 
(Signed) HARRY M. HULL, Clerk 


(SEAL) 


(By) /s/ Charles J. Rumsey 
Deputy Clerk 
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[ Filed February 29, 1960] 
NOTICE OF APPEAL 
Name and address of appellant: 
Abraham Chaifetz, 532 Cedar Street, N.W., Washington, D. C. 
Name and address of appellant's attorney: 
Abraham Chaifetz - 532 Cedar Street, N.W., Washington, D. C. 
and I, William Stempil - 804 Warner Building, 501-13 St., N.W. 
Washington, D. C. - Sterling 3-1915. 
Offense: 
Violation of Sec. 145(b) 26 USC IRC 1939 as amended, and 
misdemeanor under Title 26 Sec. 7203-IRC 1954 as amended. 
Concise statement of judgment or order, giving date, and any sentence: 
Sentenced to a term of 4 to 12 months - fine of $10,000.00 & 
costs of prosecution on count 3 - (Violation of Sec. 145(b), 
sentenced to 4 months - to run concurrently with count 3 - 
fine of $10,000.00 but fine suspended on count 4, (the mis- 
demeanor conviction) Done before Youngdahl, J. on 2/19/60, 
and from the judgment of conviction on these two counts, the 
defendant appeals. 
Name of institution where now confined, if not on bail 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals'for the District of Columbia Circuit from the above- 
stated judgment. 


2/29/60 | /s/ Abraham Chaifetz 
Date Appellant 


/s/_1. William Stempil 
Attorney for Appellant | 


/s/ Abraham Chaifetz 
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UNITED STATES OF AMERICA, 
Appellee. 
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(Arranged in numerical order) 


Check - Abraham Chaifetz to Potomac Investment Association dated 
October 2, 1956 - $922.81 - repayment of collateral loan. 


Letter dated May 20, 1954 - Abraham Chaifetz to Potomac Investment 
Association requesting collateral loan - acceptance. 


Hessick Qil Co. Check - $65.97 - Oil Tank for Frances Haley. 

Clerk's Receipt - Uberman Bankruptcy Expense - dated Feb. 12, 1953. 
Loan to J. Robert Avirom - $1,000 Check. 

Loan to Albert Wilner - $1,000 Check. 

Loan to Louis Chaifetz to buy auto - $1,800 (actually $1,865). 

Loan to Betty Samuels (sister) - $300 Check. 


Loan to Jerry Livingston - $400 Check. 
Diamond 'Brooch sold for Abraham Chaifetz by Jerry Livingston - $1,100. 


Mert Oliver Note - Bank charges on account of epeeham Chaifetz - 
$350.00. 


Loan to Roy Smith - $750 Check. Balance due on 12/31/50: $400. 
Net Worth, 1945-1950 as reconstructed by Special Agent McIntyre. 


Loans to Sam Chaifetz - Checks for $2,300.00. 


Handwritten Net Worth, 1950-1955 furnished to Abraham Chaifetz 
after indictment in January 1958. 


Net Worth, 1945 as reconstructed by Mr. Samuel H. Cohen, CPA 
for Defendant. 


Net Worth, 1950-1955 as reconstructed by Mr. Samuel H. Cohen, CPA 
for Defendant. 


Check stubs (part) for 1951. 
Check stubs (part) for 1952 and 1953. 
Clerk's recording receipts - Raymond D. Lewis, expenses - 9/2/53. 
Net Worth, 1945 as verified by Mr. Wayne Kendrick, CPA for Defendant. 
Loan to Frances Haley (in 1945) - Checks to ad house. Balance 
12/31/50: $1,300. 
Government's Exhibits 
Fee Book for 1953. 
Net Worth as reconstructed by Agents Hein and McIntyre. 


Newspaper Articles appearing during trial: 
Evening Star dated Tuesday, October 20, 1959 
Washington Post dated Thursday, November 12, 1959 
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May 20th, 1954 


Pctcmac Investmant Association, 
Washington,DC, 


Re: Collateras Lean to A. Chaifetz- $1,616.00 
cn ist Trust Nete cf Wr. E.Bisenhour et ux 
Lot 47, Iclewilce cn the Bay,Shadyside,Md, 
sai.lbue As cf this date--$1,51C0.0C 
Gentlemen: 
I hereby reouect 2 loan from your asscciaticn in the 
sum of $1,510.CC securea by collateral ceposited by me, consist- 
ing cf the apcve descrived first mortcage, cn which the present 
balance due now amcunts to $1,.1C.0C This is a seasoned first 
trust note, dated fucust 53,1958, on “hich payments due te date 
have been mece cromptly. The next payment is due on Jure 3,1954, 
Payments are $39.C° per ronti and include interest on the unpaid 
belance at the rate cf six percent (0%) per annum. ; 


Tne ncte wili pe endcrsed by me, WITH RECOURSE to me, 
which means thet I will Le personally liable fcr payment cf the 
balence due on ti.is note sc that there cannot ever ve a loss to 
the essccisticn. pare 


It is understocd thet all payments cn the above des- 
cribed first trust note are to be applied on account of the loan 
to me, applying same tc interest cn the balance unpaid, and the 
remainder tc the princiz2l balance due. I shali have the priv- 
ilege cf paying the balznce due cn the loan te me at any time, 
in which event, the asscciation shall re-assican said first trust 


Fd ncete tc me, 
1. If you acree te make this lean, pleese sign this 
is letter at the place cesignated bélow,and return to me with 
. your check fcr $1,71¢.0¢ Thank you very much. 
fd 
; Very truly yours, 
a Abraham Chestetz 
4 
{i This cffer is accepted- May 20th,1954 
t Potomac Investment Assn, 
) 

a By: Hn ew : 
. orman Bomze 
“ President 
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WAYNE KENORICK & COMPANY 
Czrtiriec Pusiuic ACCOUNTANTS 
Rust BUILOING 


WASHINGTON 5,0. C 


wovenner 17, 1953 
snetyete 
“gee :.ogitcead to us relative to the list of assets ownec 
or . sf ofsear the fcllowing comments: 

? a > 2 uve OF the opinion trat of the list submitted, 11 

2 svbntthed ty 1 sud cteetiates a total value of 
EE 3 3» u not be substantia’ 
t Y aection with 1 

= t 21 eer ei itens" 


9,760.00 


evarinee she contract of sele of the capital 
stocks oC Ben-Mar Reatacrant, Inc., dated Decerber 29, 
4. 4.. which is provided that Abraham Chaitetz sold 
SO sbaces, <ne eatire outstanding capital stock, for 
the sum of $21,500.90, sudject to aiscellaneous adjust 
ments. The purchaser roreed to meke a down peyment of 
$2,000.90\ and essume installment notes smountiag to 
$32,500.00. The settlcerent sheet shows a total sales 
price avter edjustuents of $23,521.42, of woica "Chattel 
T:st Notes” amounted to $12,730.00. The followiag 
figures account fo-> the dalance shown above: 


(Coatinved } 


BEST ¢ 
from the 


fugust 1, 1945 
Septaxber 1, 1945 
Cewober 3, 19h5 
Movemter 1, 1945 
Mecenter 1, 1945 
Balance Show Above 


idberty Nations? Bank - 
We examined + sank etatement of the above. name. deny 
1, 1945, shich stowed t =ace 
The oelance of 


JADU 


2 $, 
har: oY purchs. 
exemined lean dated May 2 LOSS, for $6,500 
by this prerecty which vas st, by Rone Chi: 
examined c*lerase deted 4 
mame oF Nations? ; 


wns vitiad dre the oane 
- Wastover hrive 


we heve exentued paie checss drawn on the 
Sack es follows 


November 25. ilfred J. Sondrot & lcttie 
164), Boudrot 
Endorsed: "Devosit cn contrect to 
purcaase Lots 95-99-1006 in Square 
S562 sn Westover Drive, 3. 
Lottze M. Goudret Wilfred ¢ 
Boudrot " 


(Cont ianued j 
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original bound volume 
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of purcbasc 


lash 37 
Pash Ve 


The Washingtca Title 


Trus tee 


in full payment of 


trust or Lote °&-99-100 Sy 


which shows «hat the total cost 


charges amoutted to 


release vec dated July 2, Locks 


Liberty 


Purchase of 
7, knowa as 206 


"AGA tioos). payment on 
pccount of purchase: price of Lot 
6 3557 - mnowu sa 206 
NY. R. Wash. D. C. Breng 
Joseph Beunets.” 
Presk coseph Bennett 
Eudcorsec: "In full settlement for 
purchase of 206 Ascot Pl. BN. E. 
For Frances Haley ‘lo Mimsey Trust 
Co. for deposit ony Frank 
Joseph Bennett." 
as Above 


WAYNE KE*IORICK A COMPANY 


BEST COPY 


AVAILABLE 


H. Loan - Robert H. Johnson 


The following paid checks, drawn om Liberty Maticnel Bank 
were examined by us: 


DATE PAYEE, ETC. cour 

July 5, 1945 Robert H. Johmson & Gladys 8. 

Wright $ 2,500.00 
Jaly 5, 1945 Robert 3. Johnson & Adele 8. 

Johnson 2,500.00 
July 28, 1945 Receipt showing certified check 

for check dated July 28, 1945, 

payable to Robert H. Johnson 

& Adele S. Johnson 1,000.00 
Total as Above $ 6,000.00 


I. Axtomobile - 1941 Oldsmobile 


We examined check drawn on Liberty National Bank, dated 
November 21, 1945, payable to A. C. Service Company for 
the sum of $47.50; Endorsed: "In full for all :epairs on 
my 1941 Oldsmobile. For deposit A. C. Service Co.” 
Tais check indicates ownership of an Oldsmobile automobile 
at that date. Paid repair invoices dated in 1946 indicate 
ownership of an Oldsmobile sutomobile at the loter date. 


J. Deposit for 1946 Cadiliec 


We have examined paid check dated Sovember 5, 1915, dram oa 
Liberty National Bank, payable to Capitol Cadi:lac Co. | for 
the sum of $200.00. This check was endorsed: “Pay to 
order of American Security & Trust Co. For deposit tol 
Cadillac Co." 


L. 1231 E Street, N. E. - Deposit 


We have examined receipt for cash deposit signed by eaeee 
Samaond stating thet Mrs. Frances Haley paid the fo 
$500.00 on November 14, 1945, to be applied to total 
purchase price of 1231 E Street, HN. BE. of $9,000.00. A 
check payable to Bridget EB. Semmond, drawn on Liberty 
Hational Bank, dated February 16, 1946, for $2,407.25 
was paid by the bank and has the following endorsenent: 
“Balance in full for purchase of premises known as 1231 E 
St. N. E. (Lot 196, square 1008) including all furniture 
fixtures, etc. therein belonging to payee. Bridget E. 
Sqmmond. Please cash Abraham Chaifets." Also deed 
dated February 14, 1946, showing transfer of this property 
from Bridget E. Sammond. 
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$ 6,000.00 


1,200.00 


200.00 


$00.00 
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Mi. Second Trust Bote - 6505 - < . 2 
“Gramer's Addition to Takoma oh $ 2,170.16 


We Dave exanined peid chek on isterty Hetional Jenk, dated 
June 2, 1945, payable to Orville ¢. Gaudette, Astormey for 
Helen BE. Helbert & Interstate Bankers Corp. in the amount 
of $1,266.28. The supporting date indicates tiist this 
payment waa for the purchase of a second trust on the 
above-named property. The terms of note requi-ed that 
$25-00 or more be paid saca month with interes: at Gb. 
The balance sbove vas determined as follows: 


Purctase price 3 1.266.28 
less: 


Principal Paynents tc December 31,1045 96.12 
Balance es Above $1,170. 


Secoad Trust Kkte - 2b5 Dale Drive, Silver Springs, Maryland 


We examined paid check, c-awa on Liberty Netiona. Bank, 
payable to Orville C. Gaudette. dated January 25, 1945, 


encorsed: “Furchase price in full for note secured by 


aL ct submitted dy 
aid amounts which total 
< cost. We can- 

time by physica. 

inspection; therefor, + t express an opinion 


in this 


Meple 


datzd November 9, 1959, 

ifetz stating that Abrahas 

Forner $500.00 in cash to 
on the contract to buy Maple 


Cash on Eand 


We cannot verify the accuracy of this asset. 
Bank statements show substantial deposits 
early in 1946 which you state vere fron 
casa on hand, but you state you cannot 
odtain bank deposit silins covering such 
deposits a7 this lave date. ke, therefore, 
cannot express an Opiaion ebout this item. 
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Consolidated Net <orth us of vecemoer 31st 


aanete 160 |i’ 12 1253 4254 125, 


Liverty National Bank © 5,360.54 $15,463.96 & 4,892.60 s 19,511.98 $10,371.25 4,660,10 
aashington, D, C.. 
checking 


Azericun Security and Trust vo. 4,463.30 -o- -0- =O. abe 
aashin-ton, 0. C, 

checkinz —_—$—$—$— ——————————————————————————————— 
North Shore 3an- of Kiami each 401,28 227.04 454.96 1,379.54 1,109.40 


is.d Beach, slorida 
chec<ing 


Pacvarnd stock 
100 shares 
purchase date not «now i ED 


Hyattaville ouilding assn. 3,020,00 
iiyattsville, aryland — 
snterprise Feieral Javings & Loan 10,276.68 10,000.00 15, 990.09 10,000.00 
eashington, 0. -. a a ees 
Northwestern Fedeial Savings < Loan 10,000.00 19,000.00 10,900,00 10,999,900 
dashington, D. C. gt 8 ee 


Lioerty suilding assn. 10,000,950 19,00,% 


‘aashin-ton, D. C. 


nepuolic cuilding « Loan assq. 104,25 
dashinston, dD. °c. Neen ee UE SUITE IEEE IEEE SIE SIRES RENEE RSRERSEEEE Ena 


nepublic suiiding % Joan «ssn. 
dashinston, D.C, 
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Potomac Slectric Power and Light Stock 
20 shares 


Safeway Stock 3,000.00 “oe - 
1900 s:.ares 


New inglani slectric vystex ctock 1,341.63 1,341.63 1,547.63 1,341.63 


195 stares eee eer RE co eA a ee 


Nea sngland clectric Systex stock 120,90 285.00 285,00 


21 shares 


Soowny Yaenun Lil Stock 3414.59 3,414.59 3,414.59 3,414.59 


10° shares ORL eg TAT TN REE IEE LOPE 
New Yor’ chip suilding ctock 1,994.59 jp 30s 
1% shares Neer ea ce cee ee Oe ee ee 


Potorac slectric Power ani Light stoc’: 3,259,00 5,269, 0 $,250,-0 


2) sclares 


Jilius Zezfinvle stock 1,212.50 1,812.50 -0- 


1A -sheres EE 


q 
. 
F 
[ 
I 


Vn) 
o 
~| 
- 
> 
5 
5 


- 


Page 2 


Assets : i eg ee Ser Tea = 1955 


Merrett Chapman and Scott Stock $ 2,389.61 $ 2,389.61 
100 shares 


Pacific Power and Light Stock ¥ 1,900.00 ¥ 1,900.00 1,900.00 1,900.00 


100 shares 


Montgomery Ward Co. Stock 7 hh2055 
100 shares 


Avco Manufacturing Co. Stock 
200 shares 1,222.15 


3 State Natural Gas Stock 700.00 


100 shares 
Ke Ne Ke Loan Receivable $ 4,236.61 750.00 -0- -0- 


Cadillac Coupe DeVille - 1950 ¥ 3,979-25 35979 25 35979025 -0- -0- 


Deposit with Capitol Cadillac Co. 100.00 100.00 -0- 
Washington, De C. 


Cadillac DeVille - 1953 


Loan Receivable 


Cemetery Lots 


ne ee em 
Diamond Ring (Mans) 325.00 325.00 325-00 325.00 325.00 


Electric Typewriter (E2080343) oa “hls.70 ~hl8.70_ ~ hl8.70 416.70 ~hiée70 
First Trust on 720 13th St., Ne Ee 1,662.32 -O- + -0- 


Washington, D. C. 
First Trust on Lot 47 1,341.81 


Idlewild on the Bay, Md. 
1,250.00 1,850.00 


Potomac Investment Assn. 


Maple Hill Hotel, Woodbourne, N. Y. 
Investment 


Loan Receivable, Capitol Lodge 
Cemetery Assn. 


nay ae -TEe P~T EY 
Series E Bonds-cost 2,206.25 2,206.25 24,206.25 25,968.75 20,568.75 19,800.00 


@ 
Yh 
=~ 
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TTSVTIVAV 


Assets 


532 Cedar St., NeW. 
Washington, D. C. 


1231 E St., No E. 
Washington, D. C. 


Lots °3150 Westover Dr., S.E. 


Washington, De. C. 


425 Warwick Rd. 
East Meadow, LI, N.Y. 


855 Still Water Dr. 
Miami Beach, Florida 


Hot Water Heater 
1231 E St., NeE- 
Washington, D. C. 


Oil Tank 
532 Cedar St., NeW. 
Washington, D. C. 


Refrigerator and Washer 
855 Still Water Dr. 
Miami Beach, Florida 


30 gal. Hot Water Heater 
855 Still Water Dr. 
Miami Beach, Florida 


2nd Trust Note on 
5072 Just St., Ne Eo 


TOTAL ASSETS 
Liabilities 


National Permanent Building Assn. 
(Trust on 1231 E St., NE. 


Washington, D. C.) 


Enterprise Federal Savings & Loan 
(Trust on 1231 E St., NE. 


Washington, D. C.) 


Dime Savings Bank, Brooklyn, N.Y. 796.05 
(Trust on 425 Warwick Rd. 


Le Ie, Ne Ye - GI) 


Dime Savings Bank, Brooklyn, N. Y. 
(Trust on 425 Warwick Rd. 


Le Ie, Ne Yo - FHA) 


Miami Beach Federal Savings & Loan Assn. 
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1950 1951 1952 1953 1954 1955 
$ 6,007.50 § 68,007.50 §$ 6,007.50 $ 8,007.50 § 8,007.50 $ 8,007.50 


9,000.00 9,000.00 9,000.00 9,000.00 9,000.00 9,000.00 


1,546.60 1, 546460 1, 546060 1, 546660 1,546.60 1,546.60 


a 


9,284.74 9,284 7h 9, 284-74 9, 284 7h 


a 


17,463.20 17,463-20 


a 


165.00 165.00 


65.00 65.00 


a en Pe 


556.20 556.20 


i a ge ee ee 
92.57 92.57 


Sect eae ea) Oe ee 
653-27 

NS 

68,347.36 85170645 104,553 10 115,626.44 140,115.47 146,243.99 


on eee 
ooo ooeeeoaoaoaoaoaoaoaooaoaoaoUoaaaaaEaEEaEeaeEeEaEeeSS“>=*SG@SSSND" 


$ 4,553.8 $ 4,211.77 - 


$ 8,818.13 $ 8,440.50 $ 8,043.52 $ 7,626.21 


ag Soe SS eS 
770.30 745-78 715262 


EE ee — SS 
75273 85 7,076.71 6,888.05 6,654 62 


IE a ee Pa I ea 
9,225.32 6,408.07 


(Trust on 855 Still Water Dr., 


Miami Beach, Florida) 


SR se ee eee 
300.00 


Deposit on sale of 425 Warwick Rd. 


Le Te, Ne Ye 
Trust Funds on hand 


(Estate of June Croasdale) 


hy SS SS 


-0- 


Remington Rand (Electric Typewriter) 300.00 
Reserve for Depreciation 


1231 EB St., NE. 
Washington, D. C. 


425 darwick Rd. 
Lele, No Yo 


2,250.00 2,700.00 3,150.00 3,600.00 4,050.00 4,500.00 


262.50 712.50 1,162.50 1,612.50 


liabilities 


Reserve for Depreciation 
855 Still Water Dr. $ 1,000.00 $ 2,266.67 
Miami Beach, Florida 
rr ee 
Furniture and Fixtures 375.00 708.33 
rT 


Furniture and Fixtures 175.00 511.00 


Furniture and Fixtures 
1950 Cadillac 525.00 $$ 1,425.00 $ 2,325.00 


1953 Cadillac 1,905.00 -0- 
en 


1955 Cadillac 1,168.75 
ee ea a ee ee ieee 


Typewriter 3049 45036 87.623 129.10 170.97 


TOTAL LIABILITIES AND DEPRECIATION 7,328 84 8,640.26 22,670.89  $ 21,512.24  $ 35,199.27 ty» 702 09h, 


Total Assets $ 68,347036 $85,170.45  $104,553-10 $115,626.44 $140,115.47 $146,243.99 
Total Liabilities and Depreciation 7,328.84 8,640.26 22,670.89 21,512.24 5,199.27 34,6702.9% 
NET WORTH 


Mad Dat AL Se MBE EL Lak SE it Dic Se ae Se Dace Seensnl A estes Deen ban SS 
Net Worth Increase $15,511.67 $ 5,352.02 $ 12,231.99 $10,802.00 $ 6,624.85 


Less: 


Non-taxable portion of capitol gains 
Safeway Stock 


New York Ship Building Stock 
Julius Garfinkle Co. Stock 
Dividend Exclusion 


Trust Note on Lot 47, Idlewild on the Bay 
a 


Sale of 1950 Cadillac-non-taxable portion 645228 
SS SS EE EEE 


TOTAL 15,5116 $ 5,352.02 1,087.7 10,085.6; 5,951.16 


2 


q 
E 
[ 


3] 
Ys 
+ 
8 
3 
> 
S| 
: 


Plus: 
Support of 2 children 2,475.00 2,190.00 1,515.00 1,955.00 1,550.00 
ee eee 


Income tax payments 40.84 510.89 34,022 48.73 376.35 
a ae a ra a ne 
Personal living expenses -0- -O- -0- -O- -0- 
a a eee 


CORRECTED NET INCOME, according to $16,027.51 $ 8,052.91 $12,636.97 $ 12,089.36 $ 7,877.51 
Government's contention ——eeeeeeeeeeeeeeeeESoeoeeeeEeEeEeEeESSSaaaSSSO>S>GSa 


Less: 
Net income reported 44259 03k 1,954.16 2,019.50 3,760.89 32h TD 


ADD'L. NET INCOME NOT INCLUDING PERSONAL 
LIVING EXPENSES, according $ 13,768.17 $ 6,098.75 $10,617047 $ 8,328.47 $ 4,632.72 


to Government's contention 
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Event 


WITH SUNDAY MORNING EDITION 


WASHINGTON, D. C., TUESDAY, OCTOBER 20, 1959—46 PAGES 


FOOLPROOF TAX SLEUTH 


‘Brain’ to Audit All Returns 


The Internal Revenue Service returns will be fed into ma- 
was moving forward today on|chines and recorded on mag- 
a system of electronic process-|netized tape. In the machines 
ing machines that should yield|also will be fed such data as 
the Government billions in!the W-4 withholding tax forms, 
additional tax revenues. sent in by employers; 1099 

Right now the system is in|forms, showing what dividends 
the engineering planning stage,|are paid by corporations and 
but by 1961 a pilot operation|statements from banks on in- 
will be under way, and by 1967 terest paid above a certain 
Uncle Sam will have a quick,/ amount. 
beanipaic check on every income; all this and other informa- 

return. nm ested the 

Ae ceniieswiibe Mien “imei 
less chiseling and (2) the 85-|cadgets detect an error, it will 
[surance W0vall law-abiding citi-| throw out a card, and start & 
zens that the element of error| chain of detective work. 
will be eliminated. The inaccurate form will be 
| What the program will cost) sent back to one of the nine 
still must be worked out, but/regional service centers and 
IRS officials say the greatly|/then on to the home district 


essing. 
The system envisions a cen-| taxpayers’ re 
tral computer center, the loca-| accurate picture of every re-. 


machines will be supplied with 
certain norms that will act as 
a@ guide as to various profes- 
sions and conditions of living. 

For example, any sizable de- 
parture from what might be 
expected of a professional 
man’s income in a certain com- 
munity might be regarded so 
suspiciously by the machine 
that his card would be ejected. 

The speed of the machines’ 
will far exceed today’s manual! 
operations, but auditors still! 
will be needed to check each! 
return the machine rejects. 
Thus the persons employed by 
IRS may increase rather than 
decrease due to the machines. | 

The machines will be| 
equipped for an instant, three-| 
year comparison of each tax- 
payer's returns. 


tion yet to be selected, to which|turn in the country, instead| 


all tax returns would be for-|of only perhaps 2.5 million or 
warded from District tax col-/3 million each year. 


BEST COPY AVAILABLE 
from the criginal bound volume 


g Slat 


mcs aati, 


= 
, ar Furst, Nov. 12, 1959 -RE WASHINGTON POST 


am ma 
U.S. Cheated | 
Of Billions 


On’57 Taxes Pier Statt Asked 


| He recommended in his 

By Vincent J. Burke statement to the tax-writing; 

‘United Press International House Ways and Means, Com- 

Former Internal Revenue mittee that Congress give the 
Commissioner Russell C. Har- 
rington says Americans may 
have cheated the Government 
out of as much as $5 billion in 


Dividend Withholding | 


He did not rule 
i sibility that. it tte 
might prove necessary to ex- 
tend the system of withhold. 
taxes on salaries. and: 
taxes on their 1957 income. wages to cover dividends and' 
Harrington, who was tax | 
ehief when 1957 returns were 
filed, told Congress in a state- J 
ment made public Tuesday 
snd aa or aeraarrBA| a ; 
ed to deal with the “shocking” existing $600-a views and those of 200! 
problem of under-reporting of] forth in a ond hl set 
income. . * on, 
Harrington said comparisons 
now available between total): . 
fmcome received and the : 
amount Yeported on tax re- 
turns have led some experts] — 
‘ to conclude that Americans! : 
“ander-reported” their 1957] / payments to profes- 
:imeome by about $24 billion, or|: onal people and other self} § 
8 per cent. i. employed persons, _ 


tax revision” made public by: 
the Ways and M s 
é leans Com. 


' 


for ways of raising’ 
new revenue to clear the way 
for a cut in income tax rates, 
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UNITED STATES OF AMERICA, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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Washington 4, D. C. 


Counsel for Appellant 
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Of Counsel 
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(i) 


QUESTIONS PRESENTED 


1. Was the defendant deprived of his right to a fair trial by the 
court's refusal to grant his motion to strike all of the federal govern- 
ment employees from the jury panel, since this was an income tax case, 
the first to be tried in the District of Columbia, and all of the salaries 
paid to those government employees were derived from collected taxes? 


2. Is a court empowered to punish a defendant under Selc. 7203 of 
the Internal Revenue Code by sentencing him to a prison term) and noting 
a suspension of a $10,000 fine when the jury's verdictis ‘guilty of conduct’ 
for which there is no definable crime or any penalty prescribed under the 
penal sections of the Internal Revenue Code or Title 18 of the United States 
Code? 


3. Was the defendant prejudiced by the intemperate, improper 
remarks and unfair tactics resorted to by the prosecution in its opening 
statement to the jury, during the trial and in the summation for the 


Government ? 


4. Did the court commit error by injecting an undue amount of 
importance to the newspaper articles being published during the trial by 
emphasizing the jury's duty not to be influenced by said articles although 
they contained tax material and statements about 'tax chiselers' and 'tax 
dodgers' ? 


5. Was the defendant prejudiced by the failure of the jury to heed 


the court's instructions concerning conversations with third parties, 
bailiffs, and attempts to influence the panel through such conversations, 


newspaper articles, radio programs and T.V. shows? 


6. Did the court err in denying defendant's motion for/a directed 
verdict at the end of the Government's case when the prosecution failed 
by means of the 'net-worth' method to prove the defendant guilty beyond 
a reasonable doubt ? 


(ii) 


7. Did the court err in refusing to direct a verdict of acquittal 
in favor of the defendant at the end of the entire case, this being a 
renewal of the first motion made at the end of the Government's case, 
where the defendant accepted the prosecution's challenge to assume the 
burden of proof to negate the appellant's guilt, and by competent and 
uncontraverted testimony and evidence was able to prove beyond a 
reasonable doubt, the defendant's innocence? 


8. Was the deferdant prejudiced by the court's restriction on the 
number of character witnesses the defendant was able to call and was 
he further prejudiced by the court's refusal to instruct the jury that the 
failure of the missing witnesses to come in to testify for the defense was 
not to be construed as an indication that if the witnesses did come in, the 
testimony would be unfavorable ? 


9. Was the defendant prejudiced and did the court commit error 
as a result of improper evidence and testimony being admitted tending to 
show through a discredited *expert' witness what the defendant's income 
taxes should have been during the period 1945 through 1950, a period not 
covered by the indictment and for which the defendant had never been 
accused of underpaying or indicted in connection therewith? 


10. Did the court commit error by refusing to instruct the jury on 
the lesser included offense for 1951, 1952 and 1953, the first three counts 
of the indictment, when such refusal was based on a misconception of the 
court's ability and power to punish for an offense as against the actual 
commission of the offense itself, thus denying a basic right due the defend- 
ant and contra to 31(c) of the Federal Rules of Criminal Procedure? 


11. Did the court commit reversible error by incorrectly instruct- 


ing the jury as to (a) the weight to be accorded character witness testi- 
mony in an income tax evasion case, (b) the Gift tax laws, (c) how far it 
could go, that is, limiting its scope of returnable verdicts, in determining 
the degree of guilt or innocence of the defendant as to all five counts in 
the indictment, (d) the proper application of the facts in reaching their 


(iii) 


verdicts, and (e) pronouncing incorrect and inconsistent interpretations 


of law pertaining to the duties of the government and what was required 


of the prosecution in order to convict the defendant ? 


12. Was the defendant prejudiced by the court's failure to take 


active cognizance of the deputy marshal's misconduct and conversations 


held with members of the jury panel during the progress of the trial? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT: . 
I, 


The Defendant Was Precluded From Receiving A 
Fair Trial By The Court's Refusal To Strike All 
Federal Employees From The Jury Panel In An 
Income Tax Evasion Case, The First Of Its Kind 
Ever To Be Tried In Washington, D. C. ‘ E 


The Court Erred In Sentencing the Defendant to a 4 
Month Prison Term and Noting a Suspended Fine of 
$10,000.00 - For an Act which Has Never Been 
Designated as a Crime and for which No Penalty is 
Prescribed either Under the Penal Statutes of the 
Internal Revenue Laws or Title 18 of the Code of the 
United States . 5 A 


(a) The Defendant Claims He was prejaaised ce the 


Conduct of the Prosecutor who Indulged in Unfair and 
Unnecessary Tactics by Placing Undue Emphasis on the 
Display of the Evidence Being Used in the Case to the 
Point where it Created an Impression of Guilt: without 
An Opportunity to Explain. » é : 


(b) The Defendant Claims he was pease by the 
Conduct and Tactics of the Prosecutor who Indulged 

In Unfair and Unnecessary Means of Calling to the 
Attention of the Jury Panel the Alleged Magnitude of the 
Case by Issuing 87 Subpoenas for Witnesses whose testi- 
mony, as to at Least 50% of which was to be Testified ta, 
was already Stipulated to in Advance. a 


(c) The Defendant Claims He was Prejudiced ar the 
Conduct of the Prosecutor who purposely Injected a 
Religious Issue into the Case and by Doing so Attempted 
to Discredit the Credibility of his Own Witnesses, the 

Defendant's Brother and Mother, and at the Same Time 


Discredit in Acvance, any Testimony that the Two Witnes- 


ses Might Give in Behalf of the Defendant. . Sipe 


(d) The Defendant Claims he was Prejudiced by the 
Conduct and Tactics of the Prosecutor who, in the 
Presence of the Jury, without First being Sworn, Testi- 
fied as to Facts meculiery Known ony to the Witnesses 
Being Questioned. . : m 


. 


(e) The Defendant Claims he was Prejudiced by the 
Conduct of the Prosecutor who Encouraged Several 
Government Witnesses, in the Main, Revenue Agent 
Hein, to Testify and be Accepted by the Court as an 
"Expert" witness, and to Further Testify Inconsistently, 
Incorrectly, Patently Untruthfully, and to Quote Sections 
of the Internal Revenue Laws and Regulations Errone- 
ously + All for the Purpose of Securing a aca gah 
Without Legitimate and Honest Proof . 


The Defendant was Prejudiced because of the Court's 
Manner and Method of Admonishing and Reminding the 
Jury about Tax Articles es Published ne the 
Trial 


The Defendant was Prejudiced by the Jury's Failure to 
Comply with the Admonition of the Court Concerning 

Third Parties and Other Persons who Might be Connected 
with the Trial. The Defendant was Especially Prejudiced 
by the Conduct of the Deputy Marshal in his Actions and 
Statements Concerning the Defendant, made to Members 
Of the Jury Panel and the Failure of those Jurors to Notify 


The Court as Ordered when such an Occurrence: 
Place 7 r F F A . 


The Court Erred when it Failed and Refused to Direct 
A Verdict of Acquittal at the End of the Government's 
Case because the Prosecution Failed, by the Standards 
of the Necessary Steps, to Prove the Defendant Guilty, 
By Means of the "Net Worth" Method, of Willfully 
Attempting to Evade the Internal Revenue Laws. 


Your Appellant Prays that the Argument Presented on 
Point VI be Adopted as his Argument for Point VI, 

Namely, that the Court Erred to Direct a Verdict of 
Acquittal at the End of the Entire Case, even though the 
Defendant Accepted the Transferred Burden of Proof to 
Negate his Guilt. Through Uncontraverted, Uncontradicted 
And Documented Testimony, the Defendant was Able to Prove, 
beyond a Reasonable Doubt, that he was Not Guilty of Will- 
fully Attempting to Evade the Income Tax Laws. And 
Further, his Assumption of Proving that his Net Worth 
Computations were Correct Rather than the Ones Offered 
by the Government, was Sufficient, after Actually Proving 
His Contentions, to Have the Case Withdrawn from the Jury 
and for the Court to Decide that the Government Had not, 
After All, Proven, Beyond a Reasonable Doubt, that the 
Defendant was Guilty as Charged under the Indictment. 


The Trial Court Erred in Restricting Defendant to 
Four Character Witnesses and Compounded the Error 
By Refusing to Advise the Jury that the Failure of the 
Defense to Call Certain Other Character Witnesses 
After the Fourth One, Should Not be Construed that if 
They Were Called their Tes would have been 
Unfavorable 3 A eer: = 


The Court Erred and Committed Prejudicial Error 
When it Allowed the Introduction of Incompetent 
Evidence and Testimony to be Heard by the Jury. 
The Evidence Concerned Itself with the Income Tax 
Returns of the Defendant for 1945 through 1950 and 
The Defendant's Income and Tax Paid During that 
Period 7 . 3 * 


The Court Committed Grave and Serious Error 
When by Confusing the Ability and Power to Punish 
For an Offense, with the Actual Commission of the 
Offense Itself, Refused to Charge the Jury on the 
Lesser Included Offense as Required Under Rule 
3lc of the Federal Rules of Criminal Procedure. 


The Court Committed Reversible Error by Incorrectly 
Instructing the Jury as to (a) the Weight of the Evidence 
To be Afforded the Character Witnesses (b) the Gift Tax 
Laws (c) the Limitations as to How Far it Could go in 
Determining the Guilt, or the Degree of Guilt or Inno- 
cence of the Defendant (d) the Proper Standards to be 
Used in Determining the Proper Application for Determin- 
ing the Facts, and (e) Offered Inconsistent Pronouncements 
Of the Settled Law Pertaining to the Duties of the Govern- 

ment in its Quest to Prosecute the Defendant. . 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The appellant was indicted on five counts charging him with wilful- 
ly attempting to evade federal income taxes for 1951, 1952 and 1953 under 
Sec. 145 (b) of the Internal Revenue Code of 1939 and for the same offense 
for the years 1954 and 1955 under Sec. 7201 of the Internal Revenue Code 
of 1954. He was tried before a judge and jury and convicted of the offense 
charged for 1953 and found guilty of failing to supply information as re- 
quired by law under the fourth count (1954). A timely notice of appeal 
was filed. (JAG30. ). Jurisdiction of this Court to review the proceedings ——— 
below is authorized by Title 28, sec. 1291, United States Code. 


2 
STATEMENT OF THE CASE 


On January 7, 1958, a federal grand jury in Baltimore, Maryland, 
returned an indictment charging the appellant Abraham Chaifetz, a mem- 
ber of the District of Columbia bar and a resident of Washington, with 
wilful evasion of federal income taxes for the years 1951 through 1955, 
under Sec. 145 (b) Title 26 U.S.C. (1939 IR. Code-for 1951-1952-1953 
and under Sec. 7201 of Title 26 (1954 I.R. Code for 1954 and 1955). On 
motion of the defendant, the United States District Court in Baltimore 
transferred the case to the United States District Court for the District 
of Columbia and the records were filed in that court on February 6, 1959. 

The indictment, containing five counts, charged the defendant with 
wilfully attempting to evade the federal income taxes for the period Jan- 
uary 1, 1951 through December 31, 1955 by filing a false and fraudulent 
return for each and every year involved in that he failed to report addi- 
tional net income totaling $43,167.31 and thereby attempting to wilfully 
evade federal taxes in the amount of $13,175.84. 

Chaifetz having pleaded not guilty to the indictment was continued 
on bond and on a timely motion,defense counsel argued before Judge Tamm 
to suppress certain evidence he claimed was taken from him through fraud, 
misrepresentation and deceit in violation of his Constitutional rights. The 
argument was heard on April 28 and May 1, 1959 at which time testimony 
was given by the defendant, Revenue Agent John J. Hein and Special Agent 
McIntyre. The motion was denied and along with that denial the court also 
denied defendant's motion for a bill of particulars and quashed the sub- 
poena issued pursuant to Rule 17 (c) of the Fed. Rules of Cr. Procedure 


for the production of certain papers and reports in the possession of the 


Bureau of Internal Revenue. 

Handicapped from the start by not knowing the nature of the Govern- 
ment's charges or the basis thereof, or the specific items involved, the 
appellant was forced to go to trial which was set for October 14, 1959 be- 
fore the Hon. Luther Youngdahl, U.S. District Judge and a jury. Sui sponte, 
the court requested appellant and counsel for both sides to appear before 
him on October 13, 1959 for the purpose of stipulating items of assets and 
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liabilities shown not to be in dispute on the Government's net worth com- 
putation charts. A stipulation containing numerous items was entered into 
by both parties. (SA: Gta) 
Notwithstanding this stipulation, when the case was called for trial 
the next day, the Government paraded 87 witnesses before the jury panel 
for the sole purpose of prejudicing and indicating to the prospective 
jurors the importance and magnitude of the case, even before it got 
started, although, as the record will indicate, most of the matters to 
which the witnesses’ testimony related, were stipulated to the day before. 
In fact, only 44 witnesses were actually called, some testifying as mere 
custodians of records. ( A GL e rw. mn) 
Prior to the selection of the jury, the defense was restricted in the 
manner in which it could exercise its peremptory challenges, thus de- 
priving the defendant of his broad and free use of such challenges, espe- 
cially one directed against the entire panel’*(The defendant's motion to 
strike the names of all government employees from the panel was denied) 
The defendant insisted that he could not receive a fair trial) in Washing- 
ton, D. C. where he was being charged with a wilful attempt to evade in- 
come taxes for several years and have to be tried by a jury of federal 
employees whose income depends on, in most part, income taxes collec- 
tea 
In his opening statement, the prosecutor emphasized tthe fact that 
the Government expected to rely on the net-worth-plus-expenditure . 


method of proving its case against Chaifetz and denominated the proceed- 
that the in- 


ing as a 'net-worth' case And, in addition, through showi 
creased net worth was due to unreported taxable income, 'wilfulness' 
would be proved by specific items of unreported income received during 
the periods involved. 

To pull together all the items of evidence, the Government relied 
primarily upon the testimony of four Internal Revenue Bureau employees, 
John J. Hein, an Internal Revenue agent and designated by the prosecution 
and the court as the ‘expert’ witness, Edward L. McIntyre, a special 


= 
Motion - October 2,1959-(R.P. 2} ) WA —% ) 
(1a) (GAG1, 68) 


ae 


4 
intelligence agent, Sherwood M. Hackett, MclIntyre's superiors and H. 
Watson Leese, Hein's superior in the agent's section of the Bureau. 

Other employees of the Internal Revenue testified as custodians of 
records, one testifying that his records failed to reveal gift tax returns 
for Abraham or Louis Chaifetz for 1953 or 1954 and that no donee or 
trustee informational return (form 710) was ever filed by anyone in the 

name of Abraham Chaifetz. 

An employee testified that his records indicated three income tax 
returns on file for Louis Chaifetz, the defendant's deceased father, for 
the years 1951-2 and '53;showed a gross income of less than $9,600, and 
Hein therefore concluded and testified that it was not possible for Louis 
Chaifetz to have given his son $9,600.00 in 1953. From time to time the 
prosecutor testified from the floor, in the presence of the jury, without 
first being sworn, to matters about which he could have no personal 
knowledge. (JA 471 ) 

Other than Hein and McIntyre, of the 44 witnesses called, upon cross 
examination the defendant was successful in correcting their testimony to 
the point where it boomeranged against the Government and assisted the 
defendant in proving the inaccuracies and errors committed by the Govern- 
ment in the preparation of its case against Abraham Chaifetz. 

None of the 'expert' witnesses for the prosecution admitted to any 
practical, commercial experience in accounting and an amazing unfamiliar- 
ity with the process of proving net worth cases in tax-fraud proceedings. 
The presentation of the evidence revealed little awareness of the proof re- 


quired for a net’ worth prosecution? and the witnesses were not properly 


prepared to present a logical flow of testimony. 

"Expert" Hein so impressed the court with his educational background 
and experience that the court ruled, "he is qualified to testify." (JA 19 7 ). 
He and McIntyre allowed to testify as to what their avowed final purposes 
was in this case, allowed to testify untruthfully under oath, give incorrect 
conclusions of law, pass on interpretations given to various sections of 
the Internal Revenue Code quoting from the wrong sections at times, and 
giving testimony and offering evidence which indicated that proper inves- 
tigative procedures outlined by the Internal Revenue and basic rights af- 

2 Siaticlianeeestoctioms ies Spies v. United Statoe U.S. 475, et seq. 
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forded the defendant under the Constitution were either violated, ignored 
or perverted to whatever use the witnesses thought best in the prosecution 
of the case"Hein's convenient lapses of memory and pleas of ignorance 
as to certain matters which, out of necessity, had to be within his realm 
of knowledge, and manner of answering served to inflame the minds of the 
jury against the defendant. 

Agent MclIntyre's testimony dealt with his activities after he came 
into the case in September of 1956 and his recollections too, proved an 
amazing unfamiliarity with the process of proving a net worth statement 
in a tax fraud proceeding. His evidence revealed little or no awareness of 
the proof necessary or required in a net worth prosecution. He too, pleaded 
ignorance or lapses of memory when the answer to an important question 
would prove favorable to the defense. 

When the Government, by its own evidence, failed) by sustain- 
ing the burden of proof via the net-worth method - to prove that Abraham 
Chaifetz had wilfully attempted to violate the Internal Revenue Laws under 
Section 145 (b) and Section 7201, - it quickly changed its tactics and with 
the court's assistance in allowing the admission of improper evidence tend- 
ed to indicate that by reason of omitted items in the defendant's returns 
for the years under question, willful conduct was proven beyond a reason- 
able doubt. 

Chaifetz was forced to testify in his own behalf after the court denied 
the defendant's motion for a directed verdict based on the fact that the 
Government did not prove its net worth case beyond a reasonable doubt. 
He assumed the burden of proof principle and proved by competent, un- 
disputed and uncontroverted testimony, evidence and exhibits that (a) the 
Government's base year figures used for the start of their net worth com- 
putations were in error because several items of assets for that period 


were omitted; ° (b) that when advised of what the Government's intended 


action was going to be and without being given the opportunity of checking 
any specific items - volunteered competent, plausible and factual "leads" 
which, upon investigation, would have afforded the proper explanation for 
the difference in-the Government's net worth and his own and (c) by his 


a eee eS 
(28) Order and Opinion, Tamm, J. - May 5 and 7, 1960-59 
3 (JAssvl ). 
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own testimony and that of the Government's own witnesses, it was proven 
that agents Hein and McIntyre failed to process and follow up the leads in 
the proper and fair manner suggested by the courts. ‘54 

Witnesses on behalf of the defendant testified to his good character 
and reputation but the court ruled that only four of approximately twelve 
suggested before hand would be allowed to testify. 

Medical testimony was introduced in Chaifetz' behalf that he was a 
diabetic with a past history of uncontrollability, high blood pressure, 
lapses of memory, blackouts, fainting spells, severe headaches, plus the 
other disabling symptoms connected with diabetes, all occurring during 
the periods noted in the indictment and continuing even up to and including 
the trial. 

To rebut the testimony of Hein and McIntyre as to their knowledge of 


accounting methods and procedures, and how they accumulated their in- 


formation to prepare the Government's net worth statements, two certified 
public accountants* testified for the defendant and explained in detail how 


they prepared the appellant's net worth statements. Both witnesses were 
accepted as qualified and able to testify as experts, with one witness noting 
that agent McIntyre was one of his former students. 

The prosecution, faced with the burden of rebutting the contentions 
of the defendant irecalled Hein and McIntyre to try and disprove the testi- 
mony offered, but on re-cross-examination both Hein and McIntyre as 
well as Hackett and Leese, admitted gross laxity in the following up of the 
"leads" furnished by Mr. Chaifetz. Hein and McIntyre gave excuses for 
failure to make complete reports as to those leads that they did follow up 
and then finally admitted that several of the leads were not followed up at 


all. 
Hein's "expert" testimony as to what certain Internal Revenue laws 


contained and his definition of terms used therein were permitted to be in- 

cluded in the record. Hein pleaded ignorance to certain terms used by the 

defense, and from the floor, in the presence of the jury, the prosecutor 

testified in conjunction with him, as to his ignorance as well, pertaining 

to the matter inithe expending of costs connected with a law suit. arth 
As a result of this improper, twisted, biased method, along with an 


inflamatory closing argument on the part of the prosecutor and a set of 
3a Holland v. U.S.,348 U.S.121 et seq. 4. S. Cohen & Wayne Kendrick 
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instructions given by the court that contained errors in law i procedure, 


the jury, after being warned that if they didn't bring in a quick verdict they 
would be locked up over night, debated the 5 charges in the indictment from 
4 P.M. Monday, Nov. 23, 1959 until 11:10 P.M. Tuesday night, November 
24, 1959. Restricted by the court as to how or what they could find the de- 
fendant guilty of for 1951, 1952, and 1953 under Section 145 (b) of the In- 
ternal Revenue Code of 1939, the ten women and two men returned a ver- 
dict of not guilty for the years 1951 and 1952; guilty as charged for 1953; 
guilty of failing to supply information as required by law under count 4 
(for 1954) and not guilty for 1955. The verdicts were delivered by the fore- 
man to the clerk of the court on special verdict slips prepared by the court, 
said slips being signed by the foreman. 
The jury was polled and each and every member repeated for the 
record their individual findings as to each count (JAIH-£0S)| 
The court denied defendant's motions for judgment of acquittal and/ 
in the alternative, a new trial after hearing oral argument.| The memo- 
randum accompanying said order of denial giving the court's reasons for 
its ruling was issued on February 12, 1960. (JA $20 ). 
On February 19, 1960, the defendant was sentenced to 4-12 months 
and fined $10,000.00 on count 3 (1953) and a similar sentence was imposed 
on count 4 (for the year 1954) with the sentence to run concurrently and the 
fine suspended, because the defendant was found "guilty of failing to supply 
information as required by law." 
The defendant, given the opportunity to speak before sentenced was 
pronounced, repeated his plea of innocence and the court advised him he 
was taking into consideration several factors in setting the sentence.) 
From the judgment and commitment your appellant nated his appeal 
on February 29, 1960. This appeal followed. 
During the trial several incidents occurred, each in of itself, was 
sufficient for the trial court to call a halt to the proceedings and to declare 
a mistrial or take the case from the jury and direct a verdict of acquittal 
on all counts in favor of the defendant Abraham Chaifet z 


5 Memorandum Opinion Feb. 12, 1960 (JAS20°_). 
(52) The maximum money fine is $10,000.00 under 7201 and 145 (b). 
* 4 Months and $10,000 fine. 
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The prosecutor cross-examining his own witness testified to a mat- 

ter from the floor, without being sworn, in the presence of the jury, that 
the witness conversed with the defendant's mother in'Yiddish'so that the 
Revenue agents who were present in the witness’ home would not know 
what they were talking about and be able to give answers that would assist 
the defendant inithe case. At a conference at the bench, the court told the 
prosecutor to be careful so that a mistrial would not be asked for since 
he didn't like the matter of a "race" issue being brought into play. The 
defense agreed to withdraw their request but the court decided to lecture 
the jury about the incident in language, which, if left alone, was harmful 
enough, but when magnified by the dissertation from the bench, it had but 
one effect on the jury, a bad one, as far as the defendant was concerned 
(SA474, #8). 

On October 12, 1959, defense counsel called the court's attention to 
a front-page article in the Washington Post, pertaining to "tax dodgers" 
and "chiselers" and what the Internal Revenue was doing to combat these 
scoffers of the law. The court commented that it had readit too, and 
agreed to admonish the jury again, as it had been doing from time to time 
how careful it had to be in not being influenced by anything they read or 
saw about the case as well as not discussing the case with anyone or allow- 
ing anyone to discuss the case with them at anytime while they were sitting 
in the case. It was noted that the article was to be put into the record, but 
a careful search indicates that it was not done. (JA 4867, 44) 


Your appellant asks this Honorable Court to take judicial notice of 
the article which is reproduced in the Joint Appendix on page Vol. 3 -Lewt 2°95 
Evidence and testimony concerning the defendant's tax returns for 


years other than those for which he was indicted were introduced and al- 
lowed by the court for the purpose of showing "willfullness" with the 
prosecutor availing himself of the "expert"' witness Hein to compute how 
much money, "by trick computation," the Government was deprived of 
for those prior years. Hein was given a free rein, without a complete 
set of the taxpayer's returns to assume the defendant's income and ex- 
penditures and by that same method of "trick computations" decreed that 
even in the years 1945, 46, 47, 48, 49 and 50, Abraham Chaifetz was a 
tax dodger who wasn't caught, but that now he was trapped. 
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The Government introduced testimony from the nen company 
that the defendant couldn't have paid out as much as he claimed for tele- 
phone expense and kept referring to the outside calls and the nickels. No- 
where was it brought out that such testimony, adduced by the prosecutor 
from the floor, before the jury, was incorrect because the cost of a tele- 
phone call from a public booth has been ten cents, not five cents, since 
May 13, 1953.° 

At one point in the proceedings, the prosecutor, in the presence of 
the jury, commented on the "cheapness" of the defendant in| his payment 
of fees for services rendered in his behalf by other lawyers, making sure 
to omit and not recall to the jury that these lawyers were just getting 
started in the practice of the law and that Mr. Chaifetz was|giving them 
office space, telephone, experience and rent, free, without! any restric- 
tions as to their time or efforts. GA—— ). 

A point was made by the prosecution to bring or rather, wheel into 
the court-room, each and every day while the trial was in progress, a 
wire shopping basket, not unsimilar to the type used in food supermarkets, 
with, what was purported to be, the evidence and exhibits to be used in the 
trial. A special employee of the Bureau of Internal Revenue was used and 
he remained in constant attendance for this purpose exclusively. This 
tactics had but one purpose in mind . . . . to impress the jury with the 
magnitude of the defendant's crime. 


STATEMENT OF POINTS 
I 
The defendant was precluded from receiving a fair trial by the 
court's refusal to strike all federal employees from the jury panel ina 
federal income tax evasion case, the first of its kind ever to be tried in 
Washington, D. C. 
0 
The court erred in sentencing defendant to a prison term and noting 
a suspended fine of $10,000.00 for an act which has ethos designated 


as a crime and for which no penalty is prescribed either er the penal 


6 ¥C.C. order in effect 5/13/53. 
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statutes of the Internal Revenue Laws or Title 18 of the United States Code. 
Ii. 

The defendant claims error in that he was prejudiced by the conduct 
of the prosecutor who 

(a) indulged in unfair and unnecessary tactics by placing undue em- 
phasis on the display of the evidence being used in the case to the point 
where it created an impression of guilt without an opportunity to explain; 

(b) issued' 87 subpoenas for different persons to testify, a number far 
exceeding the entire jury panel; making sure that they were crowded into 
the court-room, knowing full well, in advance, that the testimony the major- 
ity were going to give was already stipulated, with the net result that the 
jury had to be impressed that this was a "big" tax case and the defendant 
was guilty even ibefore he was afforded an opportunity to defend himself; 

(c) injected a religious issue into the trial by making capital of the 
fact that the defendant's brother and mother spoke ''Yiddish" at the time 
the Internal Revenue agents called at their home in New York. The pur- 
pose, the prosecutor argued, was so that they could manufacture answers 
to the agents’ questions concerning the defendant's affairs; 

(d) was allowed to testify, without being placed under oath, in the 
presence of the jury, to facts peculiarly known only to the witnesses being 
questioned; 

(e) in his opening statement, inflamed the minds of the jurors in 
advance of hearing any testimony by promising to produce proof that the 
defendant committed serious acts spelled out in the indictment, which would 


leave no doubt as to his guilt, but, as the record will show, his accusations 


failed to prove any violation of law; 

(f) permitted, sanctioned and encouraged the "big lie" technique to 
convict the defendant through inconsistent, patently untruthful, improper 
testimony and incorrect pronouncements of the Internal Revenue laws and 
regulations as they related to the defendant. 

IV. 

The defendant was prejudiced because of the trial judge's method of 
calling the jury's attention to certain tax articles published in the daily 
newspapers during the course of the trial. 
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V. 

The defendant was prejudiced by the jury's failure to comply with 
the admonition of the court concerning conversations with third parties, 
bailiffs, and newspaper articles. 

VI. 

The court erred when it failed to direct a verdict of acquittal at the 
end of the Government's case because the prosecution failed, by the neces- 
sary tests, to prove the defendant guilty beyond a reasonable doubt, of 
willfully attempting to evade the Internal Revenue laws. 

vi. 

The court erred when it refused to direct a verdict of acquittal at 
the end of the entire case, even though the defendant accepted the challenge 
of the prosecution to assume the burden of negating his guilt, and beyond a 
reasonable doubt, through uncontraverted and uncontradicted testimony and 
competent evidence, was able to prove his innocence. 

VI. 

The trial court erred in restricting defendant to four jcharacter wit- 
nesses and compounded the error by refusing to advise the |jury that the 
failure of the defense to call certain other character witnesses to testify, 
should not be accepted as an indication that such testimony, if given, would 
have been unfavorable. 

Kx. 

The court committed prejudicial error and the jury was improperly 
influenced by allowing the introduction of incompetent evidence and testi- 
mony given by a discredited "expert" witness concerning matters not at 
issue, namely, deciding what the defendant's income tax should have been 
for the years 1945 through 1950, a period not covered by the indictment, 
and for which the defendant had never been accused of, or found guilty of 
underpaying. 

X. 

The court committed grave and serious error when, by confusing the 


ability and power to punish (as to the statute of limitations) for an offense, 


with the actual commission of the offense itself, refused to|charge the jury 
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on the "lesser included offense" as required under Rule 31 (c) of the 
Federal Rules of Criminal Procedure. 
XI. 

The court committed reversible error by incorrectly instructing 
the jury as to (a) the weight to be given to character witnesses (b) the 
Gift tax laws (c) the limitations as to how far it could go in determining 
the guilt, or degree of guilt or innocence of the defendant (d) proper 
standards to be used in determining the correct application for finding 
the facts, and (e) offered inconsistent pronouncements of the settled law 
pertaining to the duties of the government in their quest to prosecute the 
defendant. 

XII 

The defendant was prejudiced by the failure of the court to take 
cognizance, active cognizance of the improper conduct and conversations 
indulged in between the deputy marshal in charge of the jury and several 
members of the jury while the trial was in progress, although such con- 
duct was called|to the attention of the court by defense counsel. * 


* THIS ARGUMENT IS COMBINED WITH V. 


SUMMARY OF ARGUMENT 


1. The defendant was precluded from receiving a fair trial by the 
unfair restriction placed on the challenges afforded the defense. 

2. The court erred in imposing a sentence of imprisonment and 
fine when in fact the jury found the defendant not guilty of count 4 in the 
indictment. 

3. The defendant was prejudiced by the statements of the prosecutor 
made during the opening statement, which were never proved; prejudiced 
by the conduct of the prosecutor through conduct and actions which tended 
to inflame the minds of the jurors against the defendant and finzlly by the 
unfair tactics indulged in for the purpose of beclouding the issues. 

4. The defendant was prejudiced by inflammatory articles about 
tax dodgers and chiselers printed during the course of the trial, the 
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attention of which was drawn to by the court in such a manner which did 
nothing but whet the appetites of the jurors to read said articles if they 
missed them in the first place. 

5. The defendant was prejudiced by the failure of the jury to heed 
the instructions of the court regarding conversations with third parties, 
bailiffs, and the reading of newspapers, but especially in the interference 
with their freedom of decision by the bailiff (deputy marshal). (This 
deputy marshal matter is also listed as a separate item as #12.) 

6. The court erred when it failed to direct a verdict of acquittal 
at the end of the government's case, since the prosecution had failed, 
beyond a reasonable doubt, to prove the defendant guilty of the offenses 
charged in the indictment. 

7. The court erred further when it failed to direct a verdict of 
acquittal at the end of the entire case, since, through uncontradicted, 


uncontraverted proof and testimony, he was able to show that the govern- 


ment failed to prove he was guilty of internal revenue law violations by 
means of the 'net worth’ method - the course chosen by the prosecution. 

8. The court erred by restricting the defendant's list of character 
witnesses and then erred further by refusing to instruct the jury in this 
regard, leaving the inference that the reason the defendant did not call 
the missing witnesses was because he knew their testimony would be 
unfriendly. 

9. The court erred by allowing the jury, through the introduction 
of improper and incomplete records, to judge the defendant on issues not 
pertinent to the points in question, and permitted an unqualified ‘expert’ 
to form opinions, which, if believed by the jury, tended to alter their 
thinking and avoid the determination of the true issues being tried. 

10. The court committed error when it refused to instruct the 
jury on the lesser included offense for all five counts by confusing its 
power to punish (as to the statute of limitations) with the actual com- 
mission of the offense. The defendant had a right to this instruction 
under 31c of the Fed. R. of Cr. P. 
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11. The court committed error by incorrectly instructing the 
jury as to the weight of evidence to be given character witnesses, the 
gift tax laws, the limitations as to how far it could go in determining 
the degree of guilt as it pertained to the defendant's offenses, the proper 
standards to be'used in applying methods for finding the facts and further 
erred by offering inconsistent pronouncements of the internal revenue 
laws as well as giving improper instructions concerning how far the 
government's duty extended before the jury could find the defendant 
guilty. 

12. The court erred in not taking judicial notice and action after 
being made cognizant of the deputy marshal's misconduct towards and 
with the jury during the course of the trial. 


ARGUMENT 


I. 


THE DEFENDANT WAS PRECLUDED FROM RECEIVING A FAIR TRIAL BY THE 
COURT'S REFUSAL TO STRIKE ALL FEDERAL EMPLOYEES FROM THE JURY 
PANEL IN AN INCOME TAX EVASION CASE, THE FIRST OF ITS KIND EVER TO 
BE TRIED IN WASHINGTON, D. C. 
When defense counsel made the motion to strike all of the federal 
employees from the jury panel’ it was done with a purpose in mind. 
Your appellant prays that judicial notice be taken of the fact that 


in Washington, D.C. the largest number of persons are engaged in federal 


ea) a 
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governmental activities and as such are paid from public funds derived 
mainly through the collection of taxes levied against earnings and other 


sources of taxable income.® 


With the knowledge that they were going to sit as the triers of the 


facts in an income tax evasion case where the Federal gove 


nment charged 
r ge 


a lawyer with willfully attempting to evade his income taxes for a five year 
period by concealing a great part of his income, and knowing that their own 
income depended on the collection of taxes, your appellant submits that a 


denial by the prospective jurors on voir dire that they would not be prej- 
udiced or biased because of the fact that this was an income tax case and 


because the defendant was a "Seventh Street" lawyer, - was 


expression on their part -- they were just giving lip servic 
ing their inner-self or true feelings to come forth and asse 


really in their minds 


minds, passions and feelings.2° 


The defendant was at a disadvantage ab initio. 


Motions to strike a group from a jury panel ordinaril, 


a hopeful 
e and not allow- 
rt what was 


After all, they are but human beings with hearts, 


y fall by the 


wayside because of frivolousness or ethereal conjecture, but this situa- 


tion is unique and without precedent. 


8 in 1958, the latest figures available, 43 % of monies collected 
Federal Government came from taxes. The balance from the sale 


to run the 
of bonds and 


money penalties assessed against violators of laws (fines, etc.) plus licenses and 


permits. 


9 the final panel consisted of: Mary Quien, Dept. of Health, Education and Wel- 


fare; Marion Fisher, Department of Commerce; Carl Aylor, Defen| 
Alice Walcott, Civil Service Commission; Ruby Kelsic, Departmen 


se Department; 
t of Defense 


(Air Force); Esther Kuske, U.S. Army; Chrystal Poteet, clerk, Acacia Life Insur- 
ance Company; Mae Lorance, self-employed, nurse; Gladys Cooper, Dept. of Interior; 
Beatrice Leary, Navy Department; Margaret Kingsbury, Dept. of Interior; Alternates: 
Jeanne McDaniel, self-employed, fund raiser. (10 of the twelve members employed 


by the Federal Government.) 


10 "The jury was carefully instructed that their verdict was to be based, and based 


alone, on the evidence presented at the trial and the law as stated 
Their oath required them to render such a verdict. We do not dou! 
votion to their sworn duty or to the cause of justice under the law. 
inquiry, however, is whether the (jurors) could, with the best will, 
their minds the knowledge of the defendant's past record, whether, 
disabuse their minds of perhaps unconscious prejudice or pre-di 
defendant. After most careful consideration, we are persuaded 


y the trial judge. 

t the jurors' de- 
The relevant 

cast entirely from 

in short, they could 
sition against the 

t the weight of prob- 


abilities rests with the defendant's contention, and that justice demands the award of a 


new trial". U.S. v. Alker, 180 F.Supp.661,664(1959) E.D.Pa. (Dec. 


30, 1959) 
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The case of United States of America v. Abraham Chaifetz, 

Cr. 118-59, is the first income tax evasion case ever tried in the District 
of Columbia having been transferred from Baltimore under authority of 
T.18 - Sec. 3237 U. S. C: A.and the question is one that your appel- 
lant prays be given serious consideration as to his contention of not being 
able to secure a fair trial under the limitations placed on him by the court 
as to the jury panel's list. 

sa 


THE COURT ERRED IN SENTENCING THE DEFENDANT TO A 4 MONTH PRISON 
TERM AND NOTING A SUSPENDED FINE OF $10,000.00 — FOR AN ACT WHICH 
HAS NEVER BEEN DESIGNATED AS A CRIME AND FOR WHICH NO PENALTY IS 
PRESCRIBED EITHER UNDER THE PENAL STATUTES OF THE INTERNAL 
REVENUE LAWS OR TITLE 18 OF THE CODE OF THE UNITED STATES. 


Your appellant contends that the verdict returned by the jury on 
Count 4 (for the year 1954) is a verdict of acquittal, “2 
The court told the jury they would be furnished special verdict slips, 


2 
one for each count of the indictment. (J.A. ). For Counts 1, 2, and 3, 


the slips read, ''Guilty as charged" and "not guilty" with a space along side 
of each statement where the finding could be checked. There was also a 
line for the foreman's signature. A similar set of slips was prepared for 
1954 and 1955, the last two counts, except for the fact that after the state- 
ment "guilty as|\charged", the second statement read, "guilty of failing to 
supply information required by law" with the last choice reading, "not 
guilty.” 

What happened after that is recorded for posterity. 

The jury began its deliberations at 4 o'clock in the afternoon on 
Tuesday, November 23, 1959 and returned its findings at 11:10 p.m. Wednes- 
day, November 24, 1959, having been locked up overnight on the 23rd after 
being unable to arrive at a verdict. 

To emphasize the importance of the appellant's contention, when the 
verdict slips were in and announced by the foreman, the defendant asked 


1 the special verdict slip. prepared by the court and returned to the clerk 
after the rendering of the complete findings on the five counts is reproduced on 
page gol of the Joint Appendix 
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that the jury be polled. (J.A.7974-8¢©) And they were’ 
Nowhere in the record can any evidence or testimony be fonnd that the 
verdict in count 4 read other than: 
"Guilty of failing to supply information required by law" 
The verdict slip read that way. (J.A. Exhibit #06) 
Every one of the twelve jurors vocally repeated his or her finding 
as to count 4. (J.A.794-84 6’) 
The judgment and committment order dated February 19, 1960 
reads: "'* * * guilty of violation of Sec. 145(b) Title 26 USC, Internal 
Revenue Code of 1939 as charged in count 3 and failing to supply informa- 
tion as required by law under count 4. a2 
The Government may contend that the failure to include the magic 
word "wilfully" in the verdict slip for count 4 constitutes harmless error 
capable of being corrected by order of the court, but that contention is 
insurmountable. 
The jury was polled and each juror repeated the verdict without 
the word "wilfully." 
This is a_ verdict of acquittal: 
No violation of any internal revenue law is indicated |at any point in 
the Internal Revenue Code as amended to date, nor is such/ conduct as even 
a misdemeanor in Title 18 of the U. S. Code. 
The court erred in prescribing any punishment on a finding of "not 
guilty" and then imposing the sentence of 4 months and a suspended fine 
of $10,000.00, the prison term to be served concurrently with the sentenced 
pronounced under count 3. 
Your appellant prays that this error be corrected and that an order 
be issued by this court setting aside the punishment and fine in count 4 and 
further declare and order the sentence null and void and that it be stricken 
from the record and corrected to read, "not guilty" on count 4. 


12 Record, pages JA-799-800 ~) $24 


(a) THE DEFENDANT CLAIMS HE WAS PREJUDICED BY THE CONDUCT 
OF THE PROSECUTOR WHO INDULGED IN UNFAIR AND UNNECESSARY 
TACTICS BY PLACING UNDUE EMPHASIS ON THE DISPLAY OF THE 
EVIDENCE BEING USED IN THE CASE TO THE POINT WHERE IT 
CREATED AN IMPRESSION OF GUILT WITHOUT AN OPPORTUNITY 
TO EXPLAIN. 


From the ‘very first day when the case was called for trial, the 


prosecutor made it a point to have a special employee of the Bureau of 


Internal Revenue parade the evidence and exhibits used or to be used in 
the case before the jury by wheeling the papers and exhibits into the 
courtroom in a wire grocery cart, not unsimilar to the ones used ina 
supermarket. This procedure continued without let-up through the entire 
trial. It did nothing but implant in the minds of the jurors, who were in 
the position of a captive audience, that the defendant was a "big" tax 
evader and must be guilty with all that evidence stacked up against him. 

From the transcripts filed herein, the trial lasted 26 days over a 
period of 6 weeks; (October 14, 1959 through November 24, 1959). The 
jury was exposed to viewing that grocery cart filled to the brim with 
papers for the same amount of time ' 

At one point in the examination of witness Hein, he made it a point 
to point to the basket-cart when asked where a certain item of evidence 
might be found. (J.A. V4 ). 

Your appellant contends such conduct defeated any semblance of a 
fair trial and claims error. 


(b) THE DEFENDANT CLAIMS HE WAS PREJUDICED BY THE CONDUCT 
AND TACTICS OF THE PROSECUTOR WHO INDULGED IN UNFAIR 
AND UNNECESSARY MEANS OF CALLING TO THE ATTENTION OF 
THE JURY PANEL THE ALLEGED MAGNITUDE OF THE CASE BY 
ISSUING 87 SUBPOENAS FOR WITNESSES WHOSE TESTIMONY, AS 
TO AT LEAST 50% OF WHICH WAS TO BE TESTIFIED TO, WAS 
ALREADY STIPULATED TO IN ADVANCE. 


The prosecution issued subpoenas for 87 witnesses to appear and 
testify against the defendant. On the opening day, even the prosecutor 
remarked that the witnesses called exceeded the number of persons listed 
on the entire jury panel. (J.A. gt.) . But the damage was already done. 
With that large crowd milling around the courtroom, at a bench conference, 
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Mr. Smithson, the assistant United States Attorney in charge of the case, 


reminded of the stipulation agreement entered into the day 
ed to apologize for this display, using as an excuse the fact! 


the people already subpoenaed. (#A- An examinati 


ion of these sub- 


poenas as to who these witnesses were and where they were served leaves 


no room, to say that such a display was an innocent error. (R--peges- 


Record 3,/% ). Your appellant claims it was prejudicial 


error since any 


reasonable person observing such a large gathering and being apprised of 


the reason for their appearance, could only draw one conclusion, that the 


defendant was a "big" tax evader. 


(c) THE DEFENDANT CLAIMS HE WAS PREJUDICED BY THE CONDUCT OF 
THE PROSECUTOR WHO PURPOSELY INJECTED A RELIGIOUS ISSUE 


INTO THE CASE AND BY DOING SO ATTEMPTED TO DISCR 
CREDIBILITY OF HIS OWN WITNESSES, THE DEFENDANT" 
AND MOTHER, AND AT THE SAME TIME DISCREDIT IN AD 
TESTIMONY THAT THE TWO WITNESSES MIGHT GIVE IN B 
DEFENDANT. 


Abraham Chaifetz claims prejudicial error based on 


DIT THE 
BROTHER 
ANCE, ANY 
EHALF OF THE 


the improper 


before, attempt- 

that after the 

stipulation was completed, it was a too Jate to get in touch with most of 
€ 


~~ 
— 


conduct indulged in by the prosecutor when he contemptuously injected a re- 


legioas issue into the trial by referring to conversations had in "Yiddish" 


between the defendant's brother and mother at a time when 
and McIntyre visited them in Brooklyn. 


agents Hein 


Sam Chaifetz, defendant's brother, subpoenaed to appear as a 


Government witness testified that at one time several internal revenue 


agents called at his home in Brooklyn early one morning, awakened him 


from a deep sleep, and started questioning him concerning 


his dealings 


with the defendant. (J.A. 474% ) At this point, the prosecutor asked him 
in so many words, “Isn't it a fact that when the agents made their mission 


known, you and your mother had a conversation in ' Yiddish’ about this 


matter ?"" — inferring in a tone that no one could deny was purposely 


emphasized to connote to the court and jury that such a conversation in 


a language foreign to the agents was indulged in for the purpose of 


arranging some plan not to give the agents the information 


they were 


seeking. (J.A.4-y4 ). A hurried conference at the bench was called and 
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the defense made an oral motion for a mistrial (J.A.¢2  ), but the court 
denied it. However, the prosecutor was admonished not to inject a Spoons 
issue (J.A. 7$-7) since it could create serious complications (J.A. %. 
The defense then suggested that the matter be dropped on the theory that 
if it was called to the attention of the jury again, it would only serve to 
unduly emphasize a "touchy" subject. 

The court disagreed and instructed the jury by making a full state- 
ment in this regard. (J.A.¢7§8) Refreshing the minds of the jurors (none 
of whom were of the Jewish faith, as far as defendant could ascertain)1}° 
of the damage already done by the prosecutor was prejudicial to the 
defendant and he seeks a reversal of the conviction because of this error./4 

This Honorable Court is asked by appellant to note that the Jewish 
people do not constitute a "race". . . but a religious group which worships 
G-- according to the Ten Commandments and who are, according to the 
Old Testament, G--'s chosen people.2° 


13 
1 


See list of jurors, page 13, this brief, footnote 9. 


4 In Richardson v. State, 158 S.E.369 at 370, the court comments: 

"All wilful attempts of whatever nature, seeking to improperly influence jurors 
in the impartial discharge of their duties, is contempt, whether it be by conversa- 
tions or discussions, or by attempt to bribe. The rule applies although the juror 
has not been sworn to try the case with reference to which it was sought to influence 
him, or although actually serving could be legally disqualified. (Citing 13 Corpus 
Juris, §27, p.22.) 

"It is obvious that in such a case of contempt as the improper influencing of a 
juror, 'a willful’ attempt means merely an intentional attempt to improperly influ- 
ence one whom the offender knew was a juror; and the words 'improperly influence’ 
mean any effort to influence the juror's verdict or sympathy in any form, shape, or 
manner, other than that made in open court during the trial of the case by the intro- 
duction of evidence, or by the defendant's statement to the jury, or by the argument 
of counsel to the court and jury. 

"In our opinion the rule stated in Corpus Juris, supra, should be extended to 
apply to cases where a willful attempt is made to improperly influence one who has 
been drawn as a juror im the impartial discharge of his duty as a juror, in the event 
(hoped for by the one making the attempt) that he becomes a juror; and the rule is so 
extended by this court. 

"To improperly influence a juror, or a juror-designate (as one who has been 
drawn as a juror might be properly called), is to pollute and poison the very foun- 
tain head of justice itself, and an attempt to do so, whether successful or unsucces- 
sful, is, beyond all controversy, a most serious and flagrant contempt of court. 

"To hold otherwise would be to emasculate the court of its power to preserve 
pure and undefiled the springs of justice." 


15 old Testament, Genesis, Chap. 17:8:10; 28:21. Exodus, Chap. 30:45, 46. 
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Your appellant complains that the conduct of the prosecutor con- 
stituted maliciousness, a wanton disregard of his obligation to see that 
justice was done, first, last and always, and-for trying to secure and 
demand a conviction without knowing what the defense to the charges 
were. His actions and remarks concerning the cart, the array or witnes- 
ses and the prejudicial injection of the defendant's religion into the case, 
which up to that point was not mentioned, defeated the course of the proper 
administration of criminal law where the defendant is presumed to be 
innocent until proven guilty beyond a reasonable doubt. 

In the case of United States v. Reed, 86 F.308 at 312, the court 
stated: 


"By malice is not necessarily meant in the law a malignant 
spirit, a malignant intention to produce a particular evil. If 
a man intentionally does a wrongful act, which he knows is 
likely to injure another, that in law is malice; it is the| will- 
ful purpose, the willful doing of an act which he knows|is 
liable to injure another, regardless of the Sy a 

, with 


* * * So if a man willfully neglects a known obligatio: 
the same reckless disregard of the consequences, that is 
malicious conduct in the sense of the law." 


Your appellant is sure that it was not the prosecutor's obligation 
or order to attempt to convict Abraham Chaifitz by the tactics indulged 
in as hereinbefore set forth. It is without a doubt that the United States 
Attorney's office wants to make its convictions stick solely on the merits 
and evidence of each and every case. 

It is not the intention of your appellant to burden the court with 
numerous citations concerning this important matter but in asking that 
this conviction be set aside for the errors noted,.he asks the Court to take 
cognizance of the cases cited in 17C.J.S.8822, 25 and 26, dealing with mis- 
conduct of, or affecting the jury; misconduct towards the court; and mis- 
conduct in the presence of the court. 
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(d) THE DEFENDANT CLAIMS HE WAS PREJUDICED BY THE CONDUCT AND 
TACTICS OF THE PROSECUTOR WHO, IN THE PRESENCE OF THE JURY, 
WITHOUT FIRST BEING SWORN, TESTIFIED AS TO FACTS PECULIARLY 
KNOWN ONLY TO THE WITNESSES BEING QUESTIONED. 


At various times during the trial, when the prosecutor found that 

his own witness was not supplying the necessary information needed for 
a conviction, instead of just leading a witness, to which the defense would 
have been able to object, the Government's representative would give the 
answer to a fact in the form of a question posed to.a witness, thus destroy- 
ing any effect an objection might have even if sustained as leading. (J.A. 

“72-3 and J.A.473,669 ). This conduct created a negative attitude 
towards the defendant in the minds of the jury despite the production of 
evidence and testimony by the defense hat what the prosecutor testified 
to was either incorrect or untrue (JA Bi All of the evidence produced 
by the defendant concerning a small item (an oil tank installed in one 
Francis Haley's home at another address, but paid for by the defendant's 
check) was twisted around by the prosecutor through his ability to more 
than just lead the witness concerning this item, tothe point where the jury 
was left with the impression that no matter what the defendant offered in 


; : : 140, 1), S41 
evidence, it was tainted (J.A. j 


(e) THE DEFENDANT CLAIMS HE WAS PREJUDICED AND ERROR WAS COM- 
MITTED WHEN THE PROSECUTION WAS ALLOWED TO INFLAME AND 
INFLUENCE! THE JURY BY PROMISING IN HIS OPENING STATEMENT TO 
PRODUCE PROOF THAT THE DEFENDANT COMMITTED SERIOUS ACTS 
AS SPELLED OUT IN THE INDICTMENT, WHICH, AT THE CLOSE OF HIS 
CASE, WOULD LEAVE NO DOUBT AS TO THE DEFENDANT'S GUILT, BUT 
THE RECORD DOES NOT CONFIRM THE RASH PROMISES. 


In his opening statement to the jury, the prosecutor included the 
following remarks: 


"We will show you that those books (emphasis supplied by appel- 
lant under the letter 's') were in error and did not reflect his total 
income and total fees and receipts were not reflected in his fee 
book (emphasis supplied by appellant) (J.A A.G6 )* * * and that 
a great volume of income was in no way reflected in his books 
of ony to that extent these books are fraudulent and decep- 


tive! (J.A.66 ) * * * we will show you that a large amount of 
the income to the defendant of money was never recorded in his 
books or accounted for and that he willfully and knowingly sup- 
pressed that income from his books of accounts and as a conse- 
quence of this unreported and undisclosed income he caused to 
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be filed the fraudulent tax returns. (J.A.66 * * * 
Evidence as to specific items will approximate 40 odd pieces 
that Woks not reported by the defendant for the period of 5 years. 
(J.A. ). 
We will submit to you on the testimony of an expert who will trace 
and establish each and every one of the transactions concerning 
which you will hear testimony from a witness on this stand here 
and certain documentary evidence relating to those transactions 
and he will attempt to show you how he utilized this in|establish- 
ing the net worth, what we submit or propose to submit to you as 
the corrected net worth of the defendant, how he derived his in- 
come from the practice of law and (J.A.67 ) from other income 
of stocks, bonds, and trust notes * * * stock and real estate notes. 
And further that this income was not reflected in the particular 
books of accounting. (J.A. 67 ). 


The defendant claims error on the ground that the prosecution so 
inflamed the mind of the jury by such accusations that no matter what 
proof was offered, by reason of the court allowing the Government to 
insert phrases pertaining to pronouncements of law such as "to that 
extent those books were fraudulent and deceptive" and "evidence * * * 
of forty odd pieces that were not reported by the defendant for the period 
of 5 years’ * * * "and further that this income (the forty odd pieces) was 
not reflected in the particular books of accounting," could cure these 
untruths already accepted by the jury as settled facts. 

Whereas, the books of accounting showed that 24 of those forty odd 
items were deposited in the checking account of the defendant and listed 
for the purpose noted and the check stub book, 8 items were) proven to be 
return of costs previously advanced and never proven by the government 
as ever having been deducted as an expense on any previous nature, and 2 
of the deposited items were interest items received from Enterprise 
Building and Loan Association shown to have been reported the following 
year. The payments were made by the Building and Loan Association on 
the last day of the year and received by the defendant-taxpayer the next 
year.2® For each of these items, an explanation was given by either the 
defendant or a witness under oath and often under cross examination, by 
Hein and that testimony was neither denied or contraverted or contradicted 


by the prosecution. The balance of the "concealed" and unreported items 

amounted to $1303.41, .not $42,773.80 as the government claimed, with 
3/3-20 $813.30 the amount for 1953. 

~ 16 Supplement (/A- Grief). 
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The large amount claimed by the prosecution as never being 
recorded in any of the books of accounting were therefore in fact ac- 
tually recorded and the greatest number of these items were never 
suppressed willfully or knowingly or otherwise since they were re- 
corded in this books of accounts, and because of mitigating circum- 
stances.’ the defendant was guilty of, if anything, negligence, care- 
lessness and poor bookkeeping as it related to his own affairs, but 
in no way guilty of willfully attempting to evade the taxes as alleged 
in the indictment and of which offense your appellant claims the Gov- 
ernment failed to prove him guilty beyond a reasonable doubt. 


This was denominated a net worth case and the specific items 


were introduced for the purpose of proving wilfullness’ (O:4- 293 ) 


Your appellant therefore further claims the court's pronounce- 
ment that the verdicts of the jury need not be consistent, etc., and that 
Memorandum is illogical and in error when applied to this case. 


ny Dr. Stanley Kirstein, M.D. testified that the defendant had been and was 
still under his care for a stubborn case of diabetes with the serious and extra 
complications attendant thereto. The doctor testified that during the period 
for which Chaifetz was accused of willfully attempting to evade his income 
taxes (1953-1954) by keeping fraudulent and deceptive books, concealed large 
amounts of income by failing to record same in his books of accounts and will- 
fully failing to supply information as required by law, that Abraham Chaifetz 
was going through a very difficult period of his life. His diabetes was difficult 
to control, he was suffering from a severe case of high blood pressure, black- 
outs, diabetic comas, lapses of memory and to top it all off, his father died 
on December 30, 1953. (J ALT2 ) Testimony was also given and was not 
contradicted or controverted that when the defendant returned to Washington 
after his father's funeral on the 2nd day of January, 1954, he was already 
suffering from pneumonia and remained in bed under a doctor's care until 
after January 19, 1954, the date the 1953 return was filed. Confronted with 
the heavy mental strain due to his father's death, the complications arising 
to force him to become bed-ridden with pneumonia, along with his other ills, 
Chaifetz filed his return on January 19, 1954. The period of illness was 
proven by the verificationof sick benefit checks received by the appellant for 
the period in question. (J.A. 321,322 re é 
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Your appellant contends the Government failed to prove him 
guilty by competent proof of violating section 7201 or-145 (b) of the 
Internal Revenue Code, under its net worth theory, and failed because 
it couldn't prove him guilty beyond a reasonable doubt. Suffice to say, 
the prosecution failed to prove beyond a reasonable doubt that the 
opening net worth for the base year was correct; the prosecution failed 
to prove beyond a reasonable doubt that it adhered to the rule pre- 
scribed by the Supreme Court in the Holland case (Holland v. United 
States, 348 U.S. 121) as to the following up of "leads" furnished to the 
Internal Revenue to refute the figures furnished taxpayer and desig- 
nating same as the Government's computation of the taxpayer's 
"correct" net worth; and failed to prove beyond a reasonable doubt 
that the defendant's records were false, misleading and calculated to 
withhold his true taxable income. 


Taking the last contention first, that the defendant's books and 
records and returns were false, misleading and calculated to withhold 
his true taxable income, Abraham Chaifetz maintains that the explana- 
tion offered under footnote 17 negates every charge of attempting to 
willfully evade his taxes, but does plead guilty to carelessness, negli- 
gence, being a poor record keeper and having failed to cope with the 
problems that confronted him at the time he prepared his 1953 return. 


To further negate any semblance of willful intent, the defendant 
offered as character witnesses in his behalf, to prove his reputation as 
a good and honest person, the Hon. George E. C. Hayes, Chairman of 
the District of Columbia Public Utilities Commission and a practicing 


attorney, Mr. Richard M. Collins, the Assignment Commissioner for 
the District Court of the United States for the District of Columbia, 


Harry Wender, a practicing attorney and a prominent civic worker, 
and Mr. Harry Hull, the Clerk of the United States District Court for 
the District of Columbia (J.A. 665-668 ) 
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It is well to note that other character witnesses were ready and 
prepared to testify in behalf of Mr. Chaifetz, but the record will also indi- 
cate that the defense was pressured into calling only the four mentioned. 

(J.A.670). | Among those mentioned in the defendant's opening statement 

to the court and jury, it was suggested that the Hon. F. Dickenson Letts, 

Judge of the United States District Court and the Hon. Thos. F.Scalley, 

Judge of the Municipal Court for the District Court would be called to 

testify, (J.A.G67 ) but with the limitation and the defense pressured 

into agreeing with the court's ruling, it became manifestly unfair to the 
defendant's cause at the end of the trial when the court refused to advise 
the jury that it should not believe by the non-appearance of the two judges 

that their testimony would have been unfavorable to the defendant. (R. 

JA. GEG-9 ). 

(e) THE DEFENDANT CLAIMS HE WAS PREJUDICED BY THE CONDUCT OF 
THE PROSECUTOR WHO ENCOURAGED SEVERAL GOVERNMENT WITNES- 
SES, IN THE MAIN, REVENUE AGENT HEIN, TO TESTIFY AND BE ACCEPT- 
ED BY THE COURT AS AN "EXPERT" WITNESS, AND TO FURTHER TESTIFY 
INCONSISTENTLY, INCORRECTLY, PATENTLY UNTRUTHFULLY, AND TO 
QUOTE SECTIONS OF THE INTERNAL REVENUE LAWS AND REGULATIONS 


ERRONEOUSLY - ALL FOR THE PURPOSE OF SECURING A CONVICTION, 
WITHOUT LEGITIMATE AND HONEST PROOF. 


The defendant claims that the basic case was not the United States of 
America v. Abraham Chaifetz but Internal Revenue Agent John J. Hein v. 
Abraham Chaifetz, who, with the assistance of the prosecutor and "trick 
computations" plus incorrect, inconsistent, patently false testimony and 
twisted exhibits which were accepted as "evidence" - was able to convince 
the jury and court that he was an "expert" accounting witness and a dedicated 


government employee who was only doing his job by reporting the facts (if 235 
There is listed for the court's examination, items of testimony and 


evidence to show how the "big lie" technique was used to convict Abraham 
Chaifetz, evidence that was not and should not have been acceptable as proof 
of guilt beyond a reasonable doubt. But as an introduction to all this, we 
must recall the prosecutor's remarks in his opening statement concerning 
John Hein and his connection with the case. 


25 


'* * * We will submit to you on the testimony of an expert 
who will trace and establish each and every one of the trans- 
actions concerning which you will hear testimony from|a wit- 
ness on this stand here and certain documentary evidence 
relating to those transactions and he will attempt to show you 
how he utilized this in establishing the net worth, what we 
submit or propose to submit to you as the corrected net worth 
of the defendant * * * and further that this income was not 
reflected in the particular books of accounting." 


* * The appellant submits in turn, that the only correct statement con- 
tained thereinis . . ."' he will attempt to show you how he utilized this 
in establishing * * * the corrected net worth.” (it 255) 

The fact is, that even the attempt was bad and contrary to every 
concept of law and accounting. (4 2K ) 
* *Hein was presented to the court as the government's "expert" 
accounting witness. (JA /€? ) and allowed to testify as such, (JA/&7 (78% #) 
His qualifications as propounded by himself, as far as being an 
accounting "expert" qualified to testify in criminal tax fraud|cases where 
the net worth theory was relied upon by the government to prove willful 
intent to evade income taxes, revealed that his formal accounting education 
consisted of two years attendance at Lackawanna College, Scranton, 
Pennsylvania from 1936 to 1938, starting when he was 18 years old (JA 196 ) 
and that he never received a degree nor was he Sean to take 
the examination to become a C.P.A. and that he never had any practical 
commercial experience as an accountant (JA IW8AYF and that any other 
accounting knowledge and application of same was secured while in the 


employ of the Internal Revenue when he received training for short periods 
in how to prepare an audit and how to write a report (JA /$&) and that 
since he became an agent in 1954, prepared between 30 and thirty-five net 
worth statements (JA (6 | and that he participated in four criminal tax 
fraud cases but that this was the first one he ever had to mae about 


because in the other three cases, the defendants pleaded guilty. (In other 
words, this was his debut, his first public showing-off of his| skill, his 

knowledge and explanation of the method he used to properly| carry out his 
duties as prescribed by law.) (JA /&8-/ 78) 
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The defendant asks the court to take judicial notice that 
Lackawanna College up until 1958 was known as Lackawan- 
na-Scranton College - an unaccredited business school - 

listing itself as a secretarial and business administration 

school - and offering no degree. In 1958, the State of Pen- 

nsylvania'allowed it to change its name to Lackawanna Jun- 

ior College and it now issues certificates and awards associ- 

ate degrees in business, etc. Hein received a diploma after 

two years attendance and his average was not '94 plus some- 

thing' (JAI77 ). One of the courses that he took more than 

20 years ago at the business school was a one-semester 

course in tax accounting using Prentice-Hall textbook. 

The defendant, in contrast, offered the exhibits and net worth state- 
ments prepared for him from information furnished by him plus docu- 
mentary and verified evidence, by Samuel Cohen, a C.P.A. of 25 
years experience, an accountancy professor at Benjamin Franklin School 
of Accountancy, Washington, D. C. for 25 years, and a tax attorney. Mr. 
Cohen also testified to the fact that he has been a member of the D. C. 
bar for 25 years. (JAGI4-637 ) 


Edward McIntyre, the special agent who took over the super- 
vision of the case after Hein reported that he suspected fraud, 
admitted that Mr. Cohen was one of his instructors in account- 
ancy at Benjamin Franklin where he had received his degree. 


Mr. Wayne Kendrick, whose qualifications were listed as Chairman™ 
of the D. C. Board of Examiners for C.P.A.’s and more than 25 years of 
C.P.A, work (JA642,3) testified as to the report of the audit made by him 
of the defendant's assets (JAS : ) and revealed and testified that from his 
personal examination, the Government's net worth exhibit was in error 
because it omitted several items that had to be included as assets in the 
defendant's net' worth statement for the base year involved if a correct 
statement was to be presented. (JAC#3-¢5 ) 


The item of cash on hand was noted on Mr. Kendrick's report 

as unverified (JA651) but the defendant produced witnesses whose 
testimony was unable to be contradicted or contraverted as to 
this item. ? 


a8 Testimony of witnesses to cash on hand (JA ¢€3,¢48,447, Yel S7S-SK3 ) 


a 

** "Expert" witness Hein and his supervisor Mr. Leese claimed they 
never heard of the word "routine audit." The Trial Judge in his charge 
and instructions used the term to justify Hein's purpose in calling on the 
defendant (JA2¢ ) and in the July 1959 issue of TAXES MAGAZINE, author 
A. H. Spilky, a C.P.A. of New York, explains how the term "froutine audit" 
is used and its implications in tax evasion cases in his article, "HAVE 
WE LOST OUR CIVIL RIGHTS IN TAX MATTERS?" 

** Hein stated that he took the taxpayers books to his own office at the 
Bureau so that they could be photostated. (JA/7?2-/74%) The Code of 
Federal Regulations revised as of January 1, 1960 relating to Title 26, 
Chapter I, Internal Revenue Service - Sec. 601.105 (b) (3) page 339 in re- 
Examination of returns - Field Audit - reads: 


"Certain returns are examined by field audit which involves 
an examination by an internal revenue agent of the taxpayer's 


books and records on the taxpayer's premises." * * + 
The defendant maintains that ab initio, it was never the intention 


of Hein to conduct an audit at all but that it was for the purpose of build- 

ing a criminal prosecution case. Hein testified that he had examined the 
taxpayer's bank records and recorded certain facts and figures several 
months before he even talked to the taxpayer for the first time. (JA2.°-23 y 
By lulling the taxpayer into believing that this was a routine audit that 


might turn up some money due the Government (JA? 93<“Gefendant 


allowed Hein to take his records away and make such use as the agent 
deemed necessary. This was subterfuge, plain and simple. In Walder v. 
United States, 347 U.S. 62, 74 S.Ct. 354, 98 L.Ed. 503, the court ruled that 
"The government, through its agents, violate the Fourth Amendment and 
use the fruits of such unlawful conduct to secure a convictign. It cannot 
make indirect use of such evidence in order to secure a conviction or 
support a conviction on evidence obtained through leads from the unlaw- 
fully obtained evidence." 
Your petitioner claims his conviction was secured in |such a manner 
and for that reason, it ought to be set aside. 
** Hein stated he never used any other record to arrive at his determina- 
tion of the dollar tax due other than the fee book and check stubs. (JA. 192,242) 
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The Code of Federal Regulations referred to above, in the second 
sentence of the same section, (601.105 (b) (3)) reads: "The revenue agent 
will check the entire return filed by the taxpayer and will examine all 
books, papers, records and memoranda dealing with matters required to 
be included in the return.” On page\2¢2~3of the transcript (JA24/-7,259 
he reverses himself and states in detail how he circularized all of the 
defendant's clients, (JA2“+3), searched all of the court records 
(JA243  ) but admitted that he interviewed only a few selected clients 
in connection with determining the true net worth (JA 242 ). 

* *Questioned why he didn't interview the defendant's clients Lewis, 
Hersh, Kennedy and Mert Oliver in connection with his previous state- 
ment (JA%#2). As to Hersh, he answered, "without ia first name, it was 
impossible to find out who it was. '(JA242). Recovering from this 
moment of laxity, he explained that he contacted Lewis (JA24¥#. ) but 


the answer given was not in line with the issue at hand. (JAAY ). 


When further pressed why he didn't use the same method to contact Mrs. 
Hersh, Sylvia Kennedy and Mert Oliver, he replied, ''Well, Mrs. Hersh 

or Mr. Hersh, whoever it is, I think there are quite a few Hershes in town 
and we didn't know who it was or even if they were from town here." Yet, 
a little while before, the "expert" was able to give'a complete description 
of the check involved in the Hersh matter including the important fact that 
$125.00 was paid by check to a particular attorney in Hyattsville, Maryland 
(JAASBA ). 

* 4ein and McIntyre admitted that the defendant was fully cooperative 
(sa haha that they had no difficulty in securing any of the records they 
used to prepare their statements. Nevertheless, the prosecutor in his 
opening statement insisted that the defendant concealed his income, etc. 
and committed other acts in order to willfully evade taxes. (JA 6¢ ). 

Who was telling the truth? 

* *Hein stated that a boxwith a lot of old junk and papers of no value 
was left for him to examine while Chaifetz was away from the office 
(JA S4 foleyce and Hein later testified that checks were left for them 
to examine both from a Washington bank and the Florida Bank (JA3657 ~ 
Previously, Hein stated he never saw any checks in Chaifetz' office (JA//? ) 
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* * Knowing full well that Chaifetz was a divorced man and had been 
divorced since 1950, Hein insisted on "knifing the defendant in the back" 
by offering an unsolicited bit of testimony -fes-the-beneit-oftheary 
regarding the box with useless items that were of no use to him in this 
case. (JAS i) e He remarked that he did see a receipt for a room at 
a motel down south somewhere for Mr. and Mrs. Chaifetz between the 
period under question. (JA.5/ ). 
This remark, your appellant contends, was made with only one 
purpose in mind, - to degrade him even further im-the-eyessefthecfary— 
Baars re pee ea pent eur that here was a man who was 


not only a tax evader but a person of loose morals and philanderer. 


What more could be so prejudicial to the defendant's [cause ? 

* * On April 28, 1959, Hein testified that he went to yarious banks 
and building and loan associations in Washington for the purpose of taking 
off the balances credited to the defendant at the end of certain years, plus 
noting any interest and dividend payments. (JAIT-21 ). At the trial 
he swore that he never contacted anybody or went to any financial institu- 
tion concerning the defendant's finances prior to visiting the defendant 
in October,7 1954 concerning an audit of Chaifetz' '51 return (JA33/-5, 29> 2 

* * Hein testified as to when he discussed the 51,52,53 and 54 returns 
with the defendant (34214 Phe letter from his supervisor to Mr. Leeke, 
of special intelligence indicates that on May 24, 1955, Hein/didn't even 
have Chaifetz’ returns for '52 and ‘53. (JASS ).Hein later admitted 
that he received the '52 return on 7-/2-S>, the '53 return on GCSE 
and the '54 return on -2/255 (JA22,239 ). YET ON MAY 24, 1955, 
WITHOUT THE RETURNS FOR '52 AND '53, AND NEVER HAVING 
DISCUSSED HIS PREVIOUS FINDINGS WITH THE DEFENDANT, HE 
ALREADY REPORTED SUSPECTED FRAUD AND REQUESTED A JOINT 
INVESTIGATION TO BE MADE (JA2¥4 ). In violation of the regulations 
concerning cases where fraud is suspected, (* * * suspension of work, 
etc. Reg. Sec. 601, I.R.C.1954 ), Hein continued working on the case 
(JA AVO-/). 


K See pope atl ape eager he condacled AG mn Gacgedl 1954: 
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** Hein testified that when he asked defendant for waivers for 1951 
and 1952, he was not finished with his investigation and had not aoe $B, 4 
his mind as to whether there was any fraud involved in the case th 
The office memo of May 24, 1955 reveals the contrary to be true 
(JA .53,4%/ ) 

** Hein testified that it was a bureau practice to secure waivers in 
all fraud cases until the cases were closed (JA2%). The Bureau practice, 
under the regulations is not so. 29 
fraud case since the statute is doubled, at least, as far as the time 
allowed to institute criminal proceedings. 

** Hein testified what he did regarding the following up of leads 
furnished him by the taxpayer when he discovered what Hein had up his 
sleeve (JA 4 ). Hein related who he went to see and what affidavits 
he secured in connection with the "leads." (JA323-yo). Witnesses, 
from whom such affidavits were secured, and those who were never 


Besides, a waiver is not needed ina 


contacted, testified. The ones who gave affidavits, testified that the ques- 
tions asked by Hein and McIntyre did not relate to the "leads" and had no 
connection with defendant's claim of additional assets omitted by the 
agents. The ones who weren't contacted, testified as to what they knew 
about the defendant's claim of omitted assets and the government failed 
to contradict, contravert or upset that testimony. 

** Hein testified to a conclusion of law, as an "expert" ~ that any entry 
incorrectly entered on an income tax return, for or against the govern- 
ment's benefit, was a false entry (JA 258b ey 

- SINCE WHEN? 


** Hein testified as an accounting "expert" and one who had been check- 
ing all of the court records to determine who paid the defendants fees and 
if in cash or by check, yet (JA207) denied knowing whether it cost anything 
to file a suit or if there were any costs involved in the filing of a bank- 
ruptcy petition (JA244-202). 


* * Hein testifies as to whether or not "costs" such as noted above 
ann 1 2 SAT: 302, 


were to be included in one's income ( 


19 TRC Sec. 6201 et seq. (1954 code) Source 3640 1939 code. 


271-382, F2ZB, ALS 
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The Government's star witness Hein on direct examination as the 
a9 7 Ane / 
expert witness, qualified by the court, is asked (JA ) by the prosecu- 
uch fees, if 


tor: "Assume for the moment, Mr. Hein, that a portion of s 
they were in fact paid to the defendant, were costs, the exact portion not 
known, would that make any distinction in your mind as to whether or not 
such items were unreported income’? 

The Court did not allow the witness to answer and after a conference 
at the bench, in response to defense counsel's objection that such a ques- 
tion called for the witness to give a conclusion of law, but ruled that the 
witness had a right to answer or explain that feature of the question which 
dealt with the fact that since the defendant took all of his business deduc- 
tions on his return, he could answer if any of the items paid "included in 
there as costs are deductible items, are reportable income" (JA2¢0-/). 
The court ruled ‘on that indicating that it was because the witness was an 
"expert" witness (JA 260-/ ). 

THE COURT: Sure. I would think so. 
for him to explain. 


I would think that is proper 


Then, changing his mind, the judge advises the prose 
'"* * * ask him what is the regulation or the law with refe 
deductions, instead of him stating his opinion" (JA207) T 


question was propounded to the Government's expert witness: 


cutor to 

rence to these 
hereupon, this 
"Mr. Hein, 


assuming that certain of these checks with regard to William Roff were 


costs, are they still, sir, reportable as income in this part 
the defendant, Abraham Chaifetz?" 
** Mr. Hein, the "expert" witness answered: "Under the 


icular case of 


broad term 


of 61-A of the Internal Revenue Code of 1939, they would be includable in 


his gross receipts. And, he would have a deduction for the 
would be allowable as a business expensé (JAQ6¢). Again 


expenses which 
(JA 30°-/ ) 


when "expert"’ witness Hein is asked about costs concerning a matter in 


1953: 
in fact represent return of costs advanced, etc. - - -" 


"Assuming, sir, that this check constituted, or some part of it, did 
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"Expert" Government witness Hein testified that under the broad 
interpretation of 61-a of the Code of 1939, in connection with the Uber- 
man items received during 1953, that if some of the checks constituted, 
partly, at least, costs, they would still be reportable as income (JAA// ). 

The court allowed this incorrect testimony to remain imbedded in 
the minds of the jurors, a pure and simple error because in the case of 
Commissioner v. Jacobson, 336 U.S. 28,37, the court adhered to the 
definition of Sec. 22 of the 1938 code which remained unchanged during 
the period the agent - "expert" was testifying about, and it read: SEC, 22. 
GROSS INCOME. (a) GENERAL DEFINITIONS. -- 


Gross income includes gains, profits, and income derived 
from salaries, wages, or compensation for personal service, 
of whatever kind and in whatever form paid, or from profes- 
sions, vocations, trades, businesses, commerce, sales, or 
dealings in property, whether real or personal, growing out 
of the ownership or use of or interest in such property; also 
from interest, rent, dividends, securities, or the transaction 
of any business carried on for gain or profit, or gains or 
profits derived from any source whatever..." 


Query: Where can anyone derive a broad interpretation to 
include the return of costs expended by Mr. Chaifetz 


in the first place as income to him? 
To expose this "big lie'’ technique even further, your appellant asks 
this Honorable Court to take judicial notice that 61-a of the 1939 Code does 
not exist! Inthe 39 Code, section 61 reads: 


All administrative, special or stamp provisions of law, 
including the law relating to assessment of taxes, as 
applicable, shall be extended to and made a part of this 
chapter. 


What "law" and "accounting" "expert" Hein was thinking about, was 
Sec. 61 of the 1954 Code which is headed: GROSS INCOME DEFINED. 
Under the sub-heading Sec. 61-a - a General definition of gross income 
is defined to mean all income from whatever source derived, including 


(but not limited to) the following items: 2° 


20 same as Sec. 22a 1938-1939 Code. 
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** The word "income," standing alone, is defined in the Internal 
Revenue Code as: 


"Under section 643, 1954 code, for the purposes of this |sub- 
part and subparts B, C and D, the term ‘income’ whenjnot 
preceded by the words 'taxable''distributable net', or 'gross' 
--means the amount of income of the estate or trust for the 
taxable year determined under the terms of the governing 
instrument and applicable local law." 


** Hein testified as to the twenty items he claimed were wnreported 
income for 1953. On cross examination concerning the 1953 return the 


"expert" admitted that 13 of these items were deposited in the defendant's 
checking account and an entry made on the stub as to the explanation for 


297-3 
each one of these (JA ). He conceded the items were discovered and 


found without any special investigation just by looking in the| defendant's 
check stubs (JA ). He refused to conceded that 3 of the items were 
return of costs despite the fact that the defendant was forced to prove 
each and every one of them. (JA 772% : 

** "Expert" Hein testified that the defendant failed to record a $200.00 
bonus check received from Marvins during December of 1954 (JA 3/2-(3 ) 
He indicates that nowhere in his report when preparing the case for crimi- 
nal prosecution that the other 64 checks totaling over $20,000.00, and span- 
ning the same five year period under investigation, were entered and 
reported on Chaifetz' income tax returns (JA 3/2-/3) , knowing full well 
that by the simple process of checking the defendant's fee book and check 
book stubs, that information could have been ena, SH ) 

** Hein testified as to the defendant's conversation concerning the 
$9,600.00 left in Chaifetz’ care by his father a few months before his 
death on December 30, 1953. The "tax law" "expert" testified that such 
a transaction constituted a gift and that the defendant became liable for 
certain returns under the Gift Tax Laws (JA — J). He even fooled the 
prosecutor into thinking this was the law because Mr. Smithson had an 
internal revenue record custodian come down from Brooklyn to testify 
concerning the fact that no returns for this type of tax was on file for the 
persons involved (JA6?3 ). Even the Court was taken in when it 
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instructed the jury concerning this item and then - incorrectly told the 
jurors that they had to resolve the controversy as to whether it was or 
was not a gift tax matter for which the defendant or his family was res- 
ponsible (JA 76% ). 

* *Hein, the law expert, testified as to what his learned opinion was 
concerning the status of limitations as to the signing of waivers for the 
year 1951 (JA22°-4. 

Displaying his arrogance and disdain for defense counsel who even 
dares to question his legal capacity as to Internal Revenue matters, Hein, 
in response to the aieeton: 

(JA “Well now, you testified this morning that the statute 
(for the 1951 return) would run either at the date of filing or the due date, 
whichever is later, do you recall that?" His answer was, "That is correct." 

When that question is followed up with: 

* * "'T would like to ask you, sir, isn't it a fact that that applies to the 
1954 Code but it doesn't apply to the 1939 Code and that in 1939 the Code 
- the statute ran as of the date of filing?" His answer was, "No." 
(JA243-Y Mr. Ahern: Are you sure of that? 

Hein: Yes. 

Your appellant calls to the attention of the Court that Sec. 275 (a) 
of the 1939 Code reads: "except as provided in section 276 


GENERAL RULE. - The amount of income taxes imposed by 
this chapter shall be assessed within three years after the 


return was filed, and no proceeding in court without assess- 


ment for collection of such taxes shall be begun after the 
expiration of such period. 


* *But Hein, the "expert" would not even stop to think and perhaps 
check on his previous statement since it was being asked again for the 
third time (JAQH#¥#). "All right, now, Mr. Witness, when you presented the 
defendant with this form (in connection with the 1951 return) - the effect of ~». 
this form was to continue the statute from January 9th, when he filed his 
return, isn't that right?" Hein answered, "No, from March 15, 1952." 
Mr. Ahearn repeated the question thusly: " * * ** in other words, 


you say March 15th was the deadline, right?" (in re waiver on 51 return.) 
Hein answered, "Right." 
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He persisted in giving the wrong information and refused to be 
shaken and was most positive as to what the law was, even if he was 
completely in error. 
The rule quoted verbatim, supra, speaks for itself. 
When it suited witness Hein to be forgetful and if he thought it 
would help his case, his memory became very bad or he pleaded ignor- 
ance to a simple procedural step which related to Internal Revenue mat- 
ters very closely aligned to his work. Upon being cross-examined as to 
whether he was familiar with the procedure concerning conferences with 
taxpayers before final recommendations are made in fraud investigations, 
he admitted that he knew the procedure (JAQ33~249 but the moment the 
defense struck at the very heart of the question and attempted to get him 
to admit he had committed some unorthodox acts in connection with this 
APS, APG, BAF-S/3O 
case (JA ), the prosecutor came to his rescue when he saw that Hein 
was stepping into hot water and quickly extricated him by asking the court 
to force the defendant's counsel to "get to the issues, etc."| (A= ) 


Such interruptions at crucial times in the cross examination of the Govern- 


ment's witnesses where the defendant had the opportunity to expose the 
lack of willingness on the part of Hein and McIntyre to get the real facts 
and not just aim for a conviction (Ik wean a demonstrated over and 
over again on pages ra, Per oe ner the Joint Appendix. 
In your appellant's opinion, such conduct was contemptuous because 
it constituted acts which showed disrespect for the dignity and authority of 
the court and tended to obstruct, interrupt, prevent and embarrass the 
administration of justice, especially when the witness Hein|by statements 
close to the line of untruthfulness, was able to make the prosecution and 
the court believe that his pronouncements of the law were correct, when 
in fact, they were not. It was that or part of a preconceived plan between 
the witnesses and the prosecution to convict Abraham Chaifetz even if 
their own set of laws had to be substituted. 
When asked. . . ''* * * When a taxpayer would record in his 
records payments in cash, that would, at least, commend the integrity 


of his records, would it not?" (JA23/,37), 72 f. 
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His answer (JAQYy]). "If there were cash payments recorded, it 


might help to." 

The defendant's counsel queried him further: and inquired: 

"Yes, well now, therefore, in trying to get the picture of Mr. 
Chaifetz; income for the year 1951, why is it that you did not check all 
of the clients that he had and to verify that he made entries in his fee 
book not only of check payments but of cash payments?" To that, 
"expert" Hein replied, "Some of the clients could not be found, some, 
the records were destroyed.'” 

* *To the question, 'Well now, sir, up to this time you hadn't had any 
discussions with Mr. Chaifetz about how many assets he had as of Decem- 
ber 30, 1950, the crucial date of your net worth computations, had you? -- 
Hein answers: "It was a rough net worth, just to see what showed up on 
it.” 

Mr. Ahearn asks: ‘Well, I know, sir. But, before you could make 
a rough net worth you would have to know the starting point, the crucial 
point in any net worth, namely, what were the assets of the taxpayer as of 
December 30, 1950, so that you could arrive at some conclusion as to 
whether these increases (JA 24%) in net worth didn't come from accum- 
ulated savings, isn't that right?" 

* * Mr. Hein: 'From all sources that could be found, a net worth was 
prepared." 

Mr. Ahearn: "My question to you, sir, is that when you prepared 
the net worth as of that time you had had no discussions with the tax- 
payer as to what his total assets were as of December 31, 1950, isn't 
that right ? 

* * "Expert" Hein answers: "He was not asked all his specific assets 
as of December 31, 1950." 

Mr. Ahearn: "Well, that is indispensable for the preparation of a 
net worth, isn't that right?" 

"Expert" Hein: "As I said, this was a rough net worth." 

Mr. Ahearn: "Do you have that rough net worth? Have you still 
got that rough net worth?" 
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** "Expert" Hein: "No, Ido not. * * * It was either thrown away or 


changes made on it to bring it up to date to the present time * * * it is 
not in one of my reports, and I do not have an independent [recollection of 
what I did with it." 
** The truth of the matter is - on the first day of the trial, Smithson 
admitted that the net worth statement prepared by the "expert"’ Hein was 
in error and that the new one he wanted to substitute gave |the defendant 
credit for assets not shown on fe exhibit ¥/ The prosecutor claimed 
that the agents were just able to complete their investigation of a "lead" 
given them some time ago on the "Hart" note . . . a claimed asset, not 
previously credited to Chaifetz. Gas /08-/14, 200, 378~F D 
(This note was duly recorded and if Hein had really checked 
the court records, the item would have been discovered or 


rather, verified, long before the opening day of the trial‘) 

(JA AY )20% 

With that type of evidence, with that type of testimony, brazen and 
°Y- 


incorrect as well as prejudicial to the point where, if the Court @ prose- 
cutor had just taken time to check the law as "expert" Hein expounded it, 
your appellant is sure, that the jury would have either acquitted Mr. 
Chaifetz on all counts if the proper instructions had been given in light of 
Hein's erroneous testimony, or, the better practice would| have been for 
the Court never to have allowed this case to go to the jury because a 
directed verdict of acquittal was in order, based on the insufficiency of 
the evidence presented by the prosecution in its quest to secure a convic- 
tion on the counts contained in the indictment. 
But, since the court saw fit to allow the jury to determine questions 
of law, incorrectly pronounced, your appellant prays that his appeal be 
acted upon favorably and that the cause of action now before this Honorable 
Court be either reversed or by mandate order a new trial| because of the 
errors committed. In Kaiser v. United States, 158 F.Supp. 865, 872, the 
court states: 


38 


"Tt is not for the province of the courts to legislate in tax 
matters either directly, by their own pronouncements, or 
indirectly, but equally effectively, by allowing jury verdicts 
to stand which are contrary to law. To do so is to pervert 
the judicial power. (citing Heiner v. Donnan, 285 U.S. 312, 
331)." 


This pronouncement states most effectively what your appellant 
believes is the correct attitude as far as his case is concerned. 

During the trial it was brought out that sometime during the year 
1953, approximately six months before his death on December 30, 1953, 
the defendant's father visited him in Washington combining business with 
pleasure (while here, the deceased painted his son's house) and prior to 
leaving insisted'that his son take care of a sum of money amounting to 
$9,600.00, with instructions that it was to be used for expenses in connec- 
tion with the elder Chaifetz' burial, grave sites for himself and his wife, 
tombstones and ithe ordinary expenses connected with such sad occasions. 
(It had been testified to previously with competent evidence introduced 
that in 1949 the elder Mr. Chaifetz was the recipient of a loan in the 
amount of approximately $1,800 for the purpose of buying an automobile 
for which Abraham Chaifetz was secured by a lien on the title to said 
auto.) This item was introduced by the defendant to prove that the Govern- 
ment had omitted this asset when they started to prepare his net worth 
statement. At no time thereafter did the Government introduce any evi- 
dence or witnesses to prove that the loan had ever been repaid. There- 
fore, when the inevitable happened and Louis Chaifetz did die on December 
30, 1953, the defendant was left with $9,600.00 which the Government 
insisted was a gift to him and should have been reported in 1954 and by 
innuendo inferring that if the jury chose to believe his story that the 
money was meant to support his mother, that he was still in violation 


of the law by not filing a report as a donee or trustee as required under 


the appropriate sections of the Code as noted heretobefore. 

The fallicy of the Government's contention and the court's errone- 
ous charge and instruction is more than just directing the question as to 
whether or not this was a reportable gift. The errors, your appellant 
contends, are many. (JAXS); (sal? 1), 20a 
~~ 20a (JAGI| ) Chaifetz Testimony & (JA 768) Gift Tax Law & Supplement. C 6fC-2 
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IV 


THE DEFENDANT WAS PREJUDICED BECAUSE OF THE COURT'S MANNER 
AND METHOD OF ADMONISHING AND REMANDING THE JURY ABOUT TAX 
ARTICLES BEING PUBLISHED DURING THE TRIAL. 


From the very start of the trial, the defendant was prejudiced by 
the insertion of taxation articles in the local papers concerning “tax 
dodgers" and "tax chiselers". (see article of October 20, 1959, Washing- 
ton EVENING STAR, reproduced on Sige oy of the Joint Appendix, and 
the article in the Washington POST under date of November 12, 1959 - 
also reproduced on lke '\SSof the Joint Appendix. ) 

The article in the POST, was brought to the attention of the court by 
defense counsel (JA Re nd the court commented that it had noticed it 
too and gave counsel permission to have same copied into the record. A 
search of the record does not reveal that it was ever done.(J4 SO¢-S ) 

At the same time, the court called the jury's attention to the fact 
that it should refrain from reading such articles (JA )} but your ap- 


pellant is positive that if the jury did not read the article before coming to 


court that day, each and every one of them surely did after they got home 
that evening. There is no evidence that a deputy marshal|accompanied 
each juror to his home and kept guard over his or her reading matter dur- 
ing the times the juror was at home. 
On several occasions, at the end of a trial session, the court re- 
minded the jury of its obligation to keep an open mind and not to read or 
listen to anything about the trial as well as cautioning them about conver- 
sations between themselves and third parties. It did no gaod because what 
the articles contained reflected directly on the defendant and the jurors 
were only human. 
Your appellant quotes from the United States v. Michaelson, 335 U.S. 
469, 475: - ''The prejudice to the defendant is almost certain to be as 
great when that evidence reaches the jury through news accounts as when 
it is part of the prosecution's evidence." 
"It may indeed be greater, for it is then not tempered by protective 
procedures." United States v. Alker, 180 F. Supp. 661 at/664, decided 
December 30, 1959, E.D. Pennsylvania. 
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But what of the case where the jury's apetite is whetted in the 


morning and there is no one at home to supervise their conscience that 
evening? 
Your appellant believes he ought to be given the benefit of the doubt. 


Vis 


THE DEFENDANT WAS PREJUDICED BY THE JURY'S FAILURE TO COMPLY 
WITH THE ADMONITION OF THE COURT CONCERNING THIRD PARTIES AND 
OTHER PERSONS WHO MIGHT BE CONNECTED WITH THE TRIAL. THE DE- 
FENDANT WAS ESPECIALLY PREJUDICED BY THE CONDUCT OF THE DEP- 
UTY MARSHAL IN HIS ACTIONS AND STATEMENTS CONCERNING THE DE- 
FENDANT, MADE TO MEMBERS OF THE JURY PANEL AND THE FAILURE 
OF THOSE JURORS TO NOTIFY THE COURT AS ORDERED WHEN SUCH AN 
OCCURRENCE TAKES PLACE. 


(The appellant prays that the above point be considered along with XII 
which reads:) 


The defendant was prejudiced by the failure of the Court to take 

cognizance, active cognizance of the improper conduct and con- 

versations indulged in between the deputy marshal in charge of 

the jury and several members of the jury while the trial was in 

progress, although such conduct was duly called to the attention 

of the court by defense counsel 

At the hearing on the motion for a new trial, etc., held December 
16, 1959 - defense counsel stated: - "Certain poe had been made by 
the marshal during the course of the trial."" (JA . %®* * * On one 
occasion in the cafeteria (the alternate juror) was ne at a table with 
two other jurors when the deputy marshal came over and said "Mr. Offutt 
had been interviewing him and questioning him and pumping him -- but 
hadn't -- but he hadn't been able to get anything out of him." 

And another remark was to the effect that when some question about 
a juror smiling arose, that a remark was made by the deputy marshal * * * 
in effect * * * "that Chaifetz would like nothing better than a mistrial. . .' 

A third remark was supposed to have been made when the jury was 


out for some time, but heard by this same alternate juror about . . . 


"sending in some hay into those donkeys . . ." because they were taking 


<- 


so long to arrive at a verdict.” a 

It is presumed by your appellant.that this did not come as a surprise 
to the trial court since on page 10 of this transcribed hearing (JA 96 ) 
the court states: "Of course, it also has to be borne in mind that this 
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alternate juror who heard this was interrogated by the court as to her 


conversing during the trial.'" Mr. Ahearn answered, "Of couse, I guess 
that would apply to the other three, I guess, too, I suppose." The trial 
court responded, "Not three, there were two of them, the alternate and 
the one." Mr. Ahearn agreed and the court repeated, "Just two of them." 
When Mr. Ahearn reminded himself and stated to the court, "Oh, 
that's right, well, she didn't recall. . . the. . ., the court injected 
its own recollection and remarked, - ''Yes, she is the one|who didn't 
recall..." 
Mr. Ahearn closed this part of the conference with, ‘And they 
claimed there were two others at the table." 
From that exchange of words, it would seem that the court already 
knew who Mr. Ahearn was talking about-without any names being men- 
tioned-- yet such a serious matter which concerned itself with the liberty, 
the character, the reputation, the career and the whole future of a lawyer 
with a record of good -- no, -- excellent reputation for ce than twenty- 
five years before this Bar, was passedover ever so lightly-ignored and 
buried without even so much as an expression of regret that such a thing 
did, in fact occur. 
The irony of it all is that just one day before, on December 15, 1959, 
the same trial judge who presided in a jury trial on October 6 and 7, 1959, 
where a defendant was being tried under an indictment for robbery and 
finally found guilty, -- issued a memorandum in that case“ 
At the same time, the trial court issued the following order: 


"The Court is unable to determine whether the defendant, * * * 
was prejudiced in the trial of his case by the familiarity of 
Juror # 8 * * * with one of the witnesses for the defense, * * *, 
the defendant's mother. Because of the undisputed evidence 
adduced at the contempt hearing, as appears more particularly 
in the memorandum filed this day in U.S. v. Henson; 179 F. 
Supp. 474, that (the juror) recognized (the defendant's mother) 
when she took the stand and then failed to notify the Court, the 
Court finds it necessary, sua sponte, to grant a newltrial. Ac- 
cordingly, it is, by the Court this 15th day of December, 1959, 


Ordered that the seen be, and he hereby is granted a new trial." 
* = * * 


Yet, one day later, when a more serious disregard of the jury's 
sanctity is concerned, the situation is ignored! 


ZI United States v. Henson, 179: F. Supp. 474, relating back to United States v. 
Brown, 179 F. Supp. 478, both issued the same day. (See Memorandum Opinion 
case, Supplement pageS#-Af). 
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Because of this action, your appellant claims prejudicial error and 


prays that his conviction be reversed. 
In Ryan v. United States, App. D.C. 328, 191 F. 2d 779, this 
Court ruled that: 


"Private communications, possibly prejudicial, between jurors 
and third persons, or witnesses, or the officer in charge, are 
absolutely forbidden, and invalidated the verdict, at least un- 
less their harmlessnessis madetoappear. Citing Mattox v. 
United States, 1892, 146 U.S. 140, 147-150, United States v. 
Sorcey, 15 151 F F. 2d 899 and ‘Wheaton v. United States, 133 F. 
2d 522, 527. 


In the case of Remmer v. United States, 350 U.S. 377, at 379, the court 


ruled that 


"In a criminal case, any private communication, contact, or 
tampering, directly or indirectly, with a juror during a trial 
about a matter pending before the jury, is for obvious reasons, 
deemed presumptively prejudicial, if not made in pursuance of 
known rules of court with full knowledge of the court (citing Remmer 
v. U.S., 347 U.S. 229). The presumption is nok conclusive, 
but the burden rests heavily upon the Government to establish, 
after notice to and hearing of the defendant that such a contact 
with the juror was harmless to the defendant, (citing Mattox v. 
U.S., supra.) 


It is the law's objective to guard zealously the sanctity of the 

jury's right to operate as freely as possible from outside un- 

authorized intrusions purposefully made. "' 

The record further indicates that the trial court from time to time 
admonished the jury as to their conduct with regard to discussing the 
case, talking about it, etc. during recesses, overnight adjaurnments, etc. 
(J.A. cd ), but this did not stop the bailiff of the court from disobeying 
a prime rule in the proper administration of criminal law. 

In the Sorcey case, supra, the court there reminded all who must 
come in contact with the law ''To be sure, the jury should pass on each 
case free from external causes tending to disturb the exercise of deliber- 
ate and unbiased judgment, hence, communications between jurors and 
third parties or officers in charge of the jury, are absolutely forbidden, 
and, if it appears that such communications have taken place, a presump- 
tion arises that they were prejudicial, but this presumption may be re- 
butted by evidence." (Citing Wheaton v. U.S., supra.) In the Wheaton 
case, supra, the court there ruled: 
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"A bailiff is a mere custodian of the jury and should not be 
used or permitted by the court to convey to the jury andAvy 
instructions or directions as to the merits of the case 
under consideration, or as to how the jury may consider 
the issue presented. * * * If the truth is that the challenged 
conduct was, or may have been prejudicial, a new trial 
should be granted. * * *" 
Abraham Chaifetz stands on the record and states he was prejudiced 
by the conduct and remarks of the bailiff and prays that this Honorable 
Court declare that such a serious interference with the jury is sufficient 
to set aside the conviction and order a reversal of the judgment or a new 


trial. 
The Government may contend that no motion was made and that the 


proposition was not properly brought before the court. Your appellant 
counters this in advance, holding that defendant's duty to bring it to the 
attention of the court - which the defendant's trial attorney did as proven 
by the record was enough notice, and if the ruling in the Sorcey case 
Supra, is accepted law, that '* * * if it appears that such communications 


have taken place, a presumption arises that they were prejudiced ies) 


Your appellant deems the information furnished the trial court was suf- 
ficient unto itself for the court to take further steps to determine what 
actually did take place. 


VI. 


THE COURT ERRED WHEN IT FAILED AND REFUSED TO DIRECT A VERDICT 
OF ACQUITTAL AT THE END OF THE GOVERNMENT'S CASE BECAUSE THE 
PROSECUTION FAILED, BY THE STANDARDS OF THE NECESSARY STEPS, TO 
PROVE THE DEFENDANT GUILTY, BY MEANS OF THE "NET WORTH" METHOD, 
OF WILLFULLY ATTEMPTING TO EVADE THE INTERNAL REVENUE LAWS. 


Your petitioner claims as further error the failure and refusal of 
the trial court to grant the defendant's motion for a directed verdict at the 
close of the Government's case since the prosecution failed to prove, by 
its net worth method, that the defendant was guilty beyond a reasonable 
doubt of willfully attempting to evade the Internal Revenue laws noted in 
the indictment. 

The government offered no proof that was supportable by any evidence 
that the increased net worth shown by the prosecution was derived from 
currently reportable taxable income while on the other hand,the defendant 


presented documented, Acme and uncontraverted testimony, Qa 363) 
documents and evidence to prove that any omitted items claimed by the 
government to bé unreported taxable income were omitted through negli- 
gence, carelessness, oversight, ill health, and circumstances beyond the 
realm of "willfullness." (See testimony, evidence and exhibits of Cohen 
(JA ) Kendrick (JA - ), Dr. Kirstein (JA6é72 ), Mrs. Johnson 
(JAS7S-€3), Sam Chaifetz (JA "a1 Winer (3A? 
previously referred to. (SA uU3o- 450) 

It is the contention of your appellant that when the government's net 


Cand others 


worth statements were discredited and proven wrong and when the Govern- 
ment admitted error in the make-up of the net worth statement given the 
defendant for his preparation of the trial and asked permission of the court 
to withdraw the incorrect one prepared by "expert" Hein and replace it 

with a new one giving the defendant credit for items available to the prose, oY 
cution long before trial date, and which were previously omitted, (JA), 
at that point, the court had the power to order the jury to render a directed 
verdict in favor of the defendant. A denial of that motion was error. 

"When a party holding the burden of proof fails to adduce evidence to 
support the cause of action, or where the testimony of its own witnesses, 
makes out a case for the defendant (just as in the instant case through the 
evidence of the prosecutor's own witnesses,2” the court may direct a 
verdict by affirmative instructions." White v. State, 262 Ala. 694, 81 
So. (2d) 267 (1955). In Alexander v. Tingle, decided in 1934, 181 Md. 464, 
30 A.(2d) 737, citing Brown v. Patersen, 25 App. D.C. 359, 4 Ann. Cases 
980, (1905), the court counseled that "it should draw a distinction between 
facts that are virtually uncontested and uncontradicted and testimony that 
is uncontradicted." 

In the Chaifetz case, the uncontradicted testimony came from "ex- 
pert" Hein concerning certain matters which his partner McIntyre “corrob- 
orated,"’ while the defendant offered uncontested and uncontradicted facts 
~~ 22 Mcintyre and Hein both admitted they failed to follow up the leads furnished by 
the defendant, a necessary element in proving a net worth case under the Holland v. 
United States, doctrine (discussed in detail under Point XI of appellant's argument ). 
(J ), Hein's' superior cannot remember if he was told about the cash on hand 
by Chaifetz during a conference at the Bureau (JAC9*#) altho confronted witha — 
virtual order to follow up all leads from the Philadelphia Regional office (JA €& ). 


Norman Bomze, a witness for the Government stated under oath that Smithson sug- 
gested he give a different version to a particular transaction concerning one of the 
dofendantl a soecotc ‘ A in 
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to back up the evidence he introduced to negate the prosecution's erroneous 


assumptions, presumptions and half-truths. 
Every bit of evidence, all of the testimony of the witne 


sses and the 


exhibits admitted gave the court ample authority to direct a verdict in 


favor of the defendant at the end of the government's case. 


Court in France v. : 


The Supreme 
United States, 164 U.S. 676, 41. L. Ed. 595, 17S. Ct. 


219 (1897) ruled that "where the state's evidence is insufficient to sustain 
a criminal charge, the trial court has the power, in a criminal case to 


direct a verdict of acquittal or recommend acquittal to the jury." 


vi. 


YOUR APPELLANT PRAYS THAT THE ARGUMENT PRESENTED 
BE ADOPTED AS HIS ARGUMENT FOR POINT VI, NAMELY, TH 
ERRED TO DIRECT A VERDICT OF ACQUITTAL AT THE END O 
CASE, EVEN THOUGH THE DEFENDANT ACCEPTED THE TRAN 
BURDEN OF PROOF TO NEGATE HIS GUILT. THROUGH UNCON 
UNCONTRADICTED AND DOCUMENTED TESTIMONY, THE DEFE 
ABLE TO PROVE, BEYOND A REASONABLE DOUBT, THAT HE 
GUILTY OF WILLFULLY ATTEMPTING TO EVADE THE INCOME 
AND FURTHER, HIS ASSUMPTION OF PROVING THAT HIS NET 


ON POINT VI 
T THE COURT 
THE ENTIRE 

FERRED 
VERTED, 
DANT WAS 
AS NOT 
TAX LAWS. 
ORTH COM- 


PUTATIONS WERE CORRECT RATHER THAN THE ONES OFFERED BY THE 


GOVERNMENT, WAS SUFFICIENT, AFTER ACTUALLY PROVING 
TIONS, TO HAVE THE CASE WITHDRAWN FROM THE JURY AND 


HIS CONTEN- 
FOR THE 


COURT TO DECIDE THAT THE GOVERNMENT HAD NOT, AFTER ALL, PROVEN, 


BEYOND A REASONABLE DOUBT, THAT THE DEFENDANT WAS 
CHARGED UNDER THE INDICTMENT. 


The defendant claims error by reason of the court fail 
ing to grant his motion for a directed verdict in favor of the 


GUILTY AS 


ing or refus- 
defendant at 


the end of the entire trial because the Government failed to prove, by 


standards laid down by the Supreme Court and United States 


Courts of Ap- 
t of the felony 


peal, that the defendant was guilty beyond a reasonable ee 
charged in the indictment. At the same time, although not f 
defendant assumed the burden of negating each and every one of the prose- 


rced to, the 


cution's contention's of conduct pointing towards "willfullness" - the prime 

element in the conviction of a violator of the internal revenue laws. 
Keeping in mind the evidence offered by the Government on one hand 

and the evidence offered by the defendant to show lack of willfullness and 


error in failing to correctly assess the information furnished by the tax- 


payer in behalf of his own net worth as compared to the one ¢onfronting 
him, - a "rough net worth" compiled "not" from all of the assets the 


46 
defendant had on'December 31, 1950 (JA RES) (followed by verbatim 


questions and answers between Ahern and Hein concerning method in 
compilation of the charts used) - this Honorable Court will be able to 
understand the defendant's claim of error that the decision, the verdict, 
was contrary to the weight of the evidence and the court could have cor- 
rected it then and there. 

When ruling on defendant's motions for a judgment of acquittal and, 
in the alternative, for a new trial based on the contention that there was 
insufficient evidence upon which the jury could have based its verdict of 
guilty on the third and fourth counts because the jury acquitted the defen- 
dant on the first count which covered the "base year"; and since the gov- 
ernment's failure to effectively prove its contentions regarding the base 
year, as evidenced by the jury's verdict, all succeeding years - dependent 
as they were on the closing net worth of the previous year -- had to fall -- 
the court rejected this type of reasoning by insisting that "there was suf- 
ficient evidence in this case for the jury to have found the defendant guilty 
on each of the felony counts, and was not compelled to find the defendant 
guilty on count one in order to find him guilty on any of the succeeding 
counts." (JA 4? ). 

This explanation must be attacked by your appellant and answered 
thusly: 

(1) - The trial court has misconstrued the opinion of the Supreme 
Court in the Holland c case”? by ignoring the very concept of the theory in- 
dicated in that prosecution. Had the trial court continued in its research 
for the authority needed to bolster the stand taken by the Government, it 
would have been able to determine from the very same Holland case, supra, 
that on page 125 of the opinion, in fact, the very next paragraph after the 
one cited by the trial court, Justice Clark states, '* * * In this consid- 
eration we assume, aS we must in view of its widespread use, that the 
Government deems the net worth method useful in the enforcement of the 
criminal sanctions of our income tax laws. Nevertheless, careful study 


indicates that it is so fraught with danger for the innocent that the courts 
must closely scrutinize its use." (Emphasis supplied by appellant.) 


23 Holland v. United States, 348 U.S. 212, et seq. 


41 
"One basic assumption in establishing guilt by this method is that 


most assets derive from a taxable source, and that when this is not true 
the taxpayer is in a position to explain the discrepancy. The application of 
such an assumption raises serious legal problems in the administration of 
the criminal law. (Emphasis supplied by appellant). Unlike|civil actions 
for the recovery of deficiencies, where the determinations of the Commis- 
sioner have prima facie validity, the prosecution must always prove the 
criminal charge beyond a reasonable doubt, (emphasis supplied.) This has 
lead many of our courts to be disturbed by the use of the net) worth method, 
particularly in its scope and the latitude it allows prosecutors. E.g., 
Demetree v. United States, 207 F. 2d 892, 894 (1953);7* United States v. 
Caserta, 199 F. 2d 905, 907 (1952); United States v. Fenwick, 177 F. 


2d 488. 
It is not too often that a Supreme Court cites such strong cases in 


support of its position but when fundamental principles are so well spelled 
out as they are in the Demetree case, supra, your appellant) wonders under 
what other theory the trial court allowed the government to go forward 
since uncontraverted proof, not inconsistent with logical presumptions, 
was presented to show that the Government's base year, 12 31/50 under- 
stated the defendant's true net worth by at least $35,000. Yet, an analysis 
of Government exhibit #66, the net worth of the defendant as computed by 
the Internal Revenue agent and special agent showed the same consistent 
shortage for the years 12/31/50 thru 12/31/53, that is to say, its computa- 
tion of the defendant's net worth increase over the three year period noted, 
amounts to $33,000.00. Therefore, since the defendant was able to prove 
the additional assets at the beginning of the base period, the government's 
figures are in error due to the omission of the defendant's proven assets 

in the beginning which account for the alleged net worth increase claimed. 
Actually, under these sets of facts and not assumptions as the government 
has tried to use to arrive at its own figures, there was no increase in the 
three year period between 12/31/50 and 12/31/53. (GA S25, 66S) 


24 Demetree case -- important points are printed in Supplement p. SA Grd YA 
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Further, the Internal Revenue agents' admitted failure to properly 
run down the leads furnished by the taxpayer showing these additional as- 
sets as required under the Holland case rule, supra, gave the court jus- 
tification to treat the additional proven assets as established by the tax- 
payer and was a mandate on his power to dismiss the charges against the 


defendant or direct a verdict of not guilty based on the government's chosen 
road of prosecution, the net worth theory, without going into any show of 
“willfullness" as the government contended it had the right to do, even in 
violation of the basic concepts outlined in the Caserta case, supra. 

"While sound administration of the criminal law requires that the 
net worth approach - a powerful method of proving otherwise undetectable 
offense - should not be denied the Government, its failure to investigate 
leads furnished by the taxpayer might result in serious injustice. When 
the Government rests its case solely on the approximations and circum- 
stantial inferences of a net worth computation, the cogency of its proof 
depends upon the efective negation and reasonable explanations by the tax- 
payer inconsistent with guilt. Such refutation might fail when the Govern- 
ment does not track down relevant leads furnished by the taxpayer-leads 
reasonably susceptible of being checked, which, if true, would establish 
the taxpayer's innocence. When theGovernment fails to show an investi- 
gation into the validity of such leads, the trial court may consider them 
as true and the Government's case insufficient to go to the jury. This 
should aid in forestalling unjust prosecutions, and have the practical ad- 
vantage of eliminating the dilemma, especially serious in this type of a 
case, of the accused's being forced by the risk of an adverse verdict to 
come forward to substantiate leads which he had previously furnished the 


Government. It is a procedure entirely consistent with the position long 
espoused by the Government, that its duty is not to convict but to see that 


justice is done. 

"Increases in net worth, standing alone, cannot be assumed to be at- 
tributable to currently taxable income. But proof of a likely source, from 
which the jury could reasonably find the net worth increases sprang, is 
sufficient. * * * This is not to say that the Government may disregard ex- 
planations of the defendant reasonably susceptible of being checked. 
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“Nor does this rule shift the burden of proof. The Government must 
still prove every element of the offense beyond a reasonable |doubt though 
not to a mathematical certainty. The settled standards of the criminal 
law are applicable to net worth cases just as to prosecutions for other 
crimes * * * The practical disadvantages to the taxpayer are lessend 
by the pressures on the Government to check and negate relevant leads. 


. 
Zo 


A final element for conviction is willfulness." 


vit. 


THE TRIAL COURT ERRED IN RESTRICTING DEFENDANT TO FOUR CHAR- 
ACTER WITNESSES AND COMPOUNDED THE ERROR BY REFUSING TO AD- 
VISE THE JURY THAT THE FAILURE OF THE DEFENSE TO CALL CERTAIN 
OTHER CHARACTER WITNESSES AFTER THE FOURTH ONE, SHOULD NOT 
BE CONSTRUED THAT IF THEY WERE CALLED THEIR TESTIMONY WOULD 
HAVE BEEN UNFAVORABLE. 


The defendant claims he was prejudiced by the action of the trial 
court in pressuring defense counsel #* limit the number of character 
witnesses he would cal.(JA 6cr) 

In a case that touches on a man's character and his dealings with 
his fellow man, the question of willfullness plays an important part in the 
minds of the jurors and a denial to the defendant of calling as many 
witnesses as he deems necessary to negate the idea of willfullness from 
the jury's thinking processes is a violation of a fundamental right. 

(The charge to the jury in this respect is discussed under XI.) 

In Schware v. Board of Bar Examiners of New Mexico, 353 U.S. 232, 
77S. Ct. 752, 64 ALR 2d 288, 1 L. Ed. 2d 796, the court stated: 

"In determining whether: a person's character is good, | the 

nature of the offense which he has committed must be/ taken 

into account." 

Your appellant is sure that with what he was charged with, he needed 
every good character reference available and the restriction placed on him 
was most prejudicial. 

Since willfullness was being emphasized by the Government in the 
Chaifetz case, it was incumbent upon him to prove that he was not the 
type to be accused of such conduct. In Michaelson v. United States, at 
335 U.S. 469, 69S. Ct. 213, 93 L. Ed. 169, dictum is noted in these 


25 Holland v. United States, 348 U.S. 129, et seg. 
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words: - "One charged with crime may introduce affirmative testimony of 


good repute, giving rise to the inference that he would not be likely to com- 


mit the offense charged." 
Chaifetz had the onus, wanted to bear it but the court failed and re- 


fused to help him. This was error. 


Ix 


THE COURT ERRED AND COMMITTED PREJUDICIAL ERROR WHEN IT AL- 
LOWED THE INTRODUCTION OF INCOMPETENT EVIDENCE AND TESTIMONY 
TO BE HEARD BY THE JURY. THE EVIDENCE CONCERNED ITSELF WITH 
THE INCOME TAX RETURNS OF THE DEFEND ANT FOR 1945 THROUGH 1950 
AND THE DEFENDANT'S INCOME AND TAX PAID DURING THAT PERIOD. 


The court committed prejudicial error when it allowed incomplete 
and incompetent testimony to be inserted and testified to at the trial. 

That testimony concerned itself with the defendant's 1945 through 1950 tax 
returns and what his income tax was for that period. 

Hein was allowed to testify yey re, eee showed (although all of 
the returns were not produced (JA iy that even in those years, Chaifetz 
was not paying the correct amount of taxes. 

Those years were not in issue. Chaifetz had never been charged 
with any violation of income tax laws for those years. Hein did not have 
all of the returns for that period before him and the question posed to him 
by the prosecutor was asked for one purpose and one purpose only . . . 
to inflame the minds of the jurors to brand the defendant a “tax dodger" 
who has been getting away with his taxes for a long time, and "now, the 
knight in shiningarmor, Hein, has caught him and will put him away for 
sure, where he won't be able to do any more harm to other honest tax- 
payers like himself and the jurors." 

There is law that vetoes this type of production of evidence. See 
Faust v. United States, 163 U.S. 452, Hargett v. United States, 183 F. 
2d 859 at 863, and in that case citing Boyd v. United States, 142 U.S. 450, 
the court stated: "However depraved in character and however full of 
crime their past lives have been, the defendants were entitled to be tried 
upon competent evidence and only for the offense charged." 

In Paris v. United States, 26 F. 529, 531, thecourt stated, "Such 
evidence tends to draw.the attention of the jury away from a consideration 
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of the real issues on trial, to fasten it upon other questions, jand to lead 


them unconsciously to render their verdict in accordance with their views 
on false issues rather than on the true issues on trial." 


xX. 
THE COURT COMMITTED GRAVE AND SERIOUS ERROR WHEN BY CONFUS- 
ING THE ABILITY AND POWER TO PUNISH FOR AN OFFENSE, WITH THE 
ACTUAL COMMISSION OF THE OFFENSE ITSELF, REFUSED TO GuARCE THE 
JURY ON THE LESSER INCLUDED OFFENSE AS REQUIRED UNDER RULE 31c 
OF THE FEDERAL RULES OF CRIMINAL PROCEDURE. 


The defendant was prejudiced by the Court's refusal to give the 
lesser included offense charge for the years 1951, 52 and 53 because it 
was confused as to its power to punish with the degree of the crime it- 
self*The court had the authority to give the instruction as to the lesser 
included offense under Rule 31c of the Federal Rules of Criminal Pro- 
cedure, and its failure to impart that information to the jury, was a viola- 
tion of the defendant's fundamental right, and a violation of due process. 

In Spies v. United States, &1 U.S. at page 495, the Court said: 


——$ 
"In many ways, taxpayers' neglect or deceit may prejudice 
the orderly and punctual administration of the system as 
well as the revenue themselves. Congress has imposed a 
variety of sanctions for the protection of the system and 
the revenue. The.relation of the offense of which the peti- 
tioner has been convicted to other lesser revenue offenses 
appears more clearly from its position in this structure of 
sanctions. 


The penalties imposed by Congress to enforce tax laws 
embrace both civil and criminal sanctions. The former 
consist of additions to the tax upon determinations of fact 
made by an administrative agency and with no burden upon 
the Government to prove its case beyond a reasonable doubt. 
The latter consist of penal offenses enforced by criminal 
process in the familiar manner. Invocation of one does not 
exclude resort to the other. (Citing Helvering v. Mitchell, 
303 U.S. 391) 


The failure in a duty to make a timely return, unless 
it is shown that such failure is due to reasonable cause and 
not due to willful neglect, is punishable by additions to the 
tax of * * *. But a duty may exist even when there is no 
tax liability to serve as a base for application of a percentage 
tax delinquency as a penalty; the default may relate to matters 


Ke JA-73-736,70 
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not identifiable with tax for a particular period 76 and the 

offense may be more grievous than a case for a civil 

penalty. Hence the willful failure to make a return, keep 

records, or supply information when required, is made a 

misdemeanor, without regard to existence of a tax liability. 

(Sec. 145(a).27? 

Your appellant in the instant case pleads that the trial court, erred 
in allowing a jury to decide a question of law, despite its explanation that 
the third alternative in the verdict slip pertained to sec. 7203. (JA ). 
The evidence bears out the appellant's contention that the jury based its 
verdict on the fourth count solely on the issue of the gift tax and nothing 
else. 

If the judge was so sure of his ground in including the alternative 
theory of finding Mr. Chaifetz guilty of a misdemeanor for failing to sup- 
ply information as required by law, his excuse for refusing to grant the 
requested instruction as to the lesser crime for the year 1953 is without 
merit and an act assigned to this court as error affecting the substantial 
rights of the defendant under Rule 31 of the Federal Rules of Criminal 


Procedure. 28 


The argument raised by the Government and the Court that 
it was not correct to instruct on the lesser crime because the statute of 
limitations had run on the 1953 return as far as a misdemeanor was con- 
cerned, points up the error even further by admitting that if the jury had 
been given such an instruction at least they would have had the opportunity 
of finding that Chaifetz committed the lesser offense in 1953. Whereas, 
by not giving the charge of the lesser offense the court precluded the jury 
from doing so. If the charge was proper for 1954 and 1955, it definitely 


was proper for 1951, 1952 and 1953 as all five counts were identical and 


oe Just as in Chaifetz' case when the Government inferred without correct proof 
and proper application of the facts that the defendant was under a duty to file a 
trustee's report under the Gift Tax laws. 


at Can there be any doubt now that it was the judge's charge connected so closely 
with the law concerning the gift tax issue that this was the reason the jury brought 
in the verdict that they did especially when the printed verdict slip for 1954 and 1955 
read, "Guilty as charged", "Guilty of failing to supply information required by law" 
and "Not Guilty," | with the record indicating that the defendant was found not guilty 
for 1955? 

28 


Rule 31. VERDICT .... (c) Conviction of a lesser offense. Federal Rules 
Criminal Procedure (Supploment-page )- 
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brought under the corresponding sections of the 1939 and 1954 Internal 


29 


Revenue Codes 


2e 
We again contend and cannot emphasi§ it enough that 


the court com- 


mitted reversible error by limiting the jury as to what degree of guilt, if 


any, it could find the defendant guilty for 1951, 52, 53. 


To say, as the court did, that if the jury found that Abraham Chaifetz 
had only committed the lesser offense in 1953, it would have found the de- 


fendant not guilty of the felony charge for 1953, only begs th 


‘e question. 


It is just as plausible to say that if the jury believed the defendant 


had committed a misdemeanor for 1953 it was forced to find 


him guilty of 


the felony rather than to find him not guilty of any offense at all for that year. 
In all fairness to the appellant, in order to have instructed the jury 
properly on this point in such a manner that one could never find fault, the 


court should have issued the instruction the appellant prayed for. 


had the jury found that Abraham Chaifetz was guilty only of 


Then, 
the lesser in- 


cluded offense for 1953, the court would have been obligated to direct the 


entry of a verdict of acquittal for 1953. 


XI. 


THE COURT COMMITTED REVERSIBLE ERROR BY INCORRECTLY INSTRUCT- 


ING THE JURY AS TO (a) THE WEIGHT OF THE EVIDENCE TO 


BE AFFORDED 


THE CHARACTER WITNESSES (b) THE GIFT TAX LAWS (c) THE LIMITATIONS 
AS TO HOW FAR IT COULD GO IN DETERMINING THE GUILT, OR THE DEGREE 
OF GUILT OR INNOCENCE OF THE DEFENDANT (d) THE ae STANDARDS 


TO BE USED IN DETERMINING THE PROPER APPLICATION FO 
ING THE FACTS, AND (e) OFFERED INCONSISTENT PRONOUN 
THE SETTLED LAW PERTAINING TO THE DUTIES OF THE GO 
ITS QUEST TO PROSECUTE THE DEFENDANT. 


DETERMIN- 
EMENTS OF 
ERNMENT IN 


The court committed several acts of reversible error when instruct- 


ing the jury and the defendant was prejudiced thereby. 

The court failed to analyze for the jury the important 
the weight that had to be given to character testimony in an 
evasion case where willfullness was the important factor. 


significance of 
income tax 


The court's interpretation of the gift tax laws were incorrectly stated 
to the jury and as a result the defendant was prejudiced. (JA 768 ). 


29 counts 1, 2, 3 for 1951, 1952, 1953 were under 145 (b) of the 
counts 4, 5 were under 7201 of the 1954 Code. It is noted in the 1 
is the same as 154(b) of the 1939 code with only the identifying numbers changed. 


939 Code and 
54 code that 7201 


54 
The court committed reversible error when it instructed the jury 


(JA 6] ): "The Government has introduced into evidence income tax 
returns of the defendant for years preceding 1951 and other evidence which 
purports to show understatement of income in the years preceding 1951. 
This evidence is to be considered by you on the issue of willfullness during 
1951 through 1955 only, as the defendant does: not stand indicted for any 
year other than 1951 through 1955." 

When instructing the jury on the Holland case, theory that net worth 
increases must be attributable to taxable income - the trial court's instruc- 
tion was worded thusly (JA7¢% );: 


“The Government has offered evidence in support of its net 
worth computations an analysis of defendant bank accounts, 
fee book, ‘check stubs, and court records in which defend- 
ant was involved. This evidence is offered as showing that 
the defendant had a likely source of unreported income and 
that the alleged unreported income determined under the 
Government net worth method is attributable to currently 
taxable income rather than to non-taxable receipts. 


On the other hand, it has been asserted by the defend- 
ant that he was the recipient of approximately 9600 in 
1953, December. Defendant contends that this money was 
given him by his father, Louis Chaifetz, now deceased; that 
the money was to be spent by the defendant in a certain 
fashion for defendant's mother, and for certain expenses of 
funeral and other expenses. 


The court informs you that in 1953 and 1954, the law 
required that when a gift in excess of $3000 was made in 
trust notice thereof should be filed with the Internal Revenue 
by either the beneficiary or the trustee, setting forth the 
name and address of the donor, the date of the transfer, a 
general description of theproperty transferred, and the ap- 
proximate value thereof at the date of transfer. The defend- 
ant denies that this money came within the trust provisions 
of the regulations of the Internal Revenue and it is for you 
to determine from the evidence what the actual situation is." 


Nowhere does the court correctly instruct the jury that it should, if it had 
the right to, to determine if this was, indeed, a gift, in light of the strings 
attached to the money when handed over. We must remember that the 


testimony was uncontroverted on the point as to the amount (see JA *%* ) 
testimony of Abe Chaifetz, Ida Chaifetz, Sam Chaifetz, Rose Chaifetz, 
Betty Samuels) and the purpose of same. (funeral expense, tombstone, 


MK 423,437, 443, €722 S321 522 
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Lows 
gravesite, donations in memory of Sez Chaifetz, support of mother.) 


Your appellant says he was prejudiced by the court's failure to follow the 
ruling in the Spies case, supra, by not explaining to the jury the examples 
of tax evasion which should have been applied to his case because of certain 
pertinent similarities in circumstances and facts. 
By restricting the jury as to what verdicts it could arrive at by fail- 
ing to properly include in the instruction for all of the five counts a proper 
charge as to the lesser offense and not making part of the written verdict 
slips as heretofore suggested, is error and this court has the power to 
correct the wrong done. 
In the Spies case, Justice Jackson pointed out such a necessity when 
he ruled that,- "But we think a defendant is entitled to a charge which will 
point out the necessity for such an inference of willful attempt to defeat or 
evade the tax from some proof in the case other than that necessary to 
make out a misdemeanor; and that if the evidence fails to afford such an 
inference, the defendant should be acquitted." That ruling encompassed 
your appellant's next point with reference to the failure of the trial court 
to take into proper consideration the proof offered in the case to negate 
either the net worth theory, because of the government's failure to follow 
up the legitimate and plausible leads and its further failure] to point out, 
as the Spies case did, that the defendant had not been proven guilty by any i! 
of the evidence presented by the government that he kept a double set of books” 


30 Despite what the prosecutor attempted to read into the record about a double 
set of books, Abraham Chaifetz' fee book and check stubs, bolstered by verification 
of his bank accounts by the Government's agents, and properly endorsed documents, 
reflected all of his financial transactions for the years in question. The exceptions 
were satisfactorily explained, either through proper rebuttal testimony or the log- 
ical explanations offered through uncontraverted proof; i.e.: - the Government 
contended that 20 items were not reported on the taxpayer's fee book (JA 64,66 ),9// 
but offered no rebuttal to the proof offered that 13 of the 20 items were reported 
in his check book and deposited and identified, and that 5 of the remaining items 
pertained to a client, Berry, whose name was secured from the fee book, with the 


sum of $25.00 reported in the book, and the five unreported items 
$100.00. One item, referring to a client Uberman, was not depos 


amounting to 
ited, a check in 


the sum of $100.00 but by competent and uncontraverted testimony and authenticated 


exhibits, the defendant was able to show that this check was a re 
bankruptcy. The name of the client was secured from the check b 
fee itself was deposited and identified but not recorded in the fee 
of $4,288.41 listed by the prosecution as specific items introduc 
purpose of proving willful intent, the defendant was able to proper, 


of costs in a 
k wherein the 
ook. Of a total 
solely for the 
ly account for all 


of the monies except $913.30, hardly proof enough to indicate willful intent when 


nothing was concealed and all of the information readily available 


and in the records 


of the taxpayer, and no proof to the contrary was offered by the government, 
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made false entries,°1 did not manufacture any false invoices or ducuments 32 
did not conceal any assets or cover up any source of income 2? did not de- 
stroy any books or records** did not handle his affairs to avoid making the 


records usual in transactions in kind? > and was not guilty, beyond a 
reasonable doubt of any conduct, the likely effect of which would be to 


mislead or conceal ?® (These were the several examples pointed out by 


Justice Jackson in outlining several ways or methods one might be guilty 
of willfully attempting to evade and defeat taxes.) (a (6? ) 


= No proof or testimony was offered by the Government that the defendant made 
any false entries to cover up his failure to report the correct income, gross income 
that is. 


= The taxpayer was not accused of manufacturing any false documents or false 
invoices, nor was |any testimony given or evidence produced. 


. The taxpayer went further than required by law. He gave the Internal Revenue 
agents leads as to|where they could verify and check the assets he claimed were 
non-taxable and a source of his correct net worth in comparison to the figures sub- 
mitted by them. The record indicates that the investigations made to confirm the 
assets were highly selective, arbitrary and incomplete affidavits secured pertain- 
ing to these assets. (JA¢72 [S746 ), 203-228, 22G-73¢ ) 


+ No testimony was adduced wherein the taxpayer was accused of destroying 
any books or records. The converse is true. The agents admitted that the tax- 
payer supplied everything they asked for, everything he could supply them with, 
without any bother or fuss and without the necessity of the Government resorting 
to subpoena powers to secure said records. (JA.5/7 ). 


$6 No charge was given on this point. 


Uncontroverted, logical and expert medical testimony was introduced to prove 
that Abraham Chaifetz during 1953 was suffering from a severe case of uncontrolled 
diabetes, migraine headaches, high blood pressure, lapses of memory and black-out 
spells caused by the diabetes, -- all of which tending to negate a willful intent to 
violate the law. Other testimony and proof was offered that the defendant's father 
died on December 30, 1953, was buried on December 31, 1953 and when Chaifetz 
returned from the funeral, he contracted pneumonia and was ill for almost the 
entire month of January, 1954, yet he filed his, income tax return for 1953 on Jan- 
uary 19, 1954. The only pattern indicated from the evidence presented was that he 
always fi filed his returns early. To indicate the lack of willful intent for his actions 
as to the violations accused of, Mr. Chaifetz offered four character witnesses, - 
George E. C. Hayes, Esq., the chairman of the Public Utilities Commission for the 
District of Columbia, and a respected member of the bar, Harry Wender, Esq., a 
prominent attorney; Harry M. Hull, Clerk of the United States District Court and 
Richard M. Collins, Assignment Commissioner for the District Court. The de- 
fendant's reputation was attested to by all and it was further urged on the trial 
court to instruct the jury that the fact that two judges who were named to be ready 
and willing to testify in his behalf were still willing to do so and that no inference 
was to be drawn from their non-appearance and that such non-appearance was due 
to a misunderstanding that took place during a bench conference. The requested 
instruction in this regard is discussed at another point. 
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"The criminality really depends upon the question whether there was, 
at the time of making the return a deliberate purpose on the part of the 
defendant to defraud the Government of the amount due." (See Evans v. 
United States, 153 U.S. 592.) In Mr. Chaifetz’ situation, the burden of 
proving that facet of the criminality rested squarely on the shoulders of 
the Government and we contend that the proof was lacking. °7 
Your appellant's contentions that further errors of law were com- 
mitted in connection with the charge and instructions to the jury are enu- 
merated and listed below and enlarged in the pertinent parts) of his brief. 
Defendant's prayer #1 referred to the lesser crime theory and the 
manner in which the instruction was given plus limiting the right of the 
jury as to what degree of guilt it could find the defendant of, it any, was 
a limitation and invasion on the right of the jury to try the facts and in any 
respect, the instruction was given in a manner inconsistent with fair play 
because it was slanted in favor of the government without balancing the 
factors in the defendant's behalf. The court's notation "Given only as to 


last two counts' is error as your appellant contends. (JA78¥-777 


3 


T tn the case of Spieser v. Randall, 357 U.S. 513 at 525-528, the court laid down 
this rule: 


"Of course, the burden of going forward with the evidence/at some 
stages of the criminal trial may be placed on the defendant, but only 
after the State has proven enough to make it just for the defendant to 
be required to repel what has been proved with excuse or exp tion, 
or at least that upon the balancing of convenience or of the opportunities 
for knowledge the shifting of the burden will be found to be an aid to the 
accuser without subjecting the accused to hardship or oppresion. 
(Citing Morrison v. California, 291 U.S. 82, 88-89.) * * * It is true 
that due process may not always compel the full formalities of a 
criminal prosecution before criminal advocacy can be suppressed or 
deterred, but it is clear that the State that attempts to do so must 
provide procedures amply adequate to safeguard against invasion(s) -- 
which the Coss titution protects. (Citing Kingsley Books v. Brown, 

354 U.S. 436, 441-442.) * * * 


The underlying rationale of these cases is that where a person is 
to suffer a penalty for a crime he is entitled to a greater procedural 
safeguard than when only the amount of his tax liability is in igsue. *** 
In all kinds of litigation it is plain that where the burden of proof lies 
may be decisive of the outcome (cases cited). There is always in litiga- 
tion a margin of error, representing error in fact finding, which both 
parties must take into account. Where one party has at stake an interest 
of transcending value -- as a criminal defendant his liberty -- this 
margin of error is reduced as to him by the process of placing on the 
other party the burden of producing a sufficiency of proof in the first 
instance, and of persuading the fact finder at the conclusion of| the trial 
of his guilt beyond a reasonable doubt." 
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Defendant's prayer #2 concerns itself with the court's notation that 
it is "Given substantially in court's language" - but an examination of the 
instruction as given is not spelled out impartially and given ina manner that 
does nothing to clarify the issues. The appellant claims this is error. (JAK ). 

Defendant's prayer #3 concerns itself with the question of the mind o 
and factors in connection with the state of mind and intent necessary to 
sustain a conviction for the felony charged. The court's notation "Given 
substantially in modified form in Court's language" is indeed a mild state- 
ment. Your appellant prays that because of this instruction, as given by 
the court, the judgment be reversed for the reason that it is slanted more 
than necessary in the Government's favor to the point where it negates the 


proposition as to who has to carry the burden of proof and who has the 
ee 255, IS BY, Wl, 7) 2%, 786 
task of proving guilt beyond a reasonable doubt. (JA ‘A 


Defendant's prayers #4 and #5, notedby the court as to #4 as "Given 
substantially" and "denied" as to #5, indicates that what was given was not 
proposed properly by the court for the jury's consideration leaving an 
inference that although the defendant claimed he would call certain charac- 
ter witnesses, the failure of those absent to testify was not to be construed 
that their testimony would be detrimental, and that what was given was a 
watered down version of an important point that had to be made in a case 
of this type involving an attorney whose reputation and character, aside ge-? 
from any tax due, was at stake, as well as his entire future and liberty.(JA 

As to Defendant's prayer #7 - which concerned itself with the net 
worth statements and government exhibits #66 and defendant's exhibits 34,37 
41, 44, 45 -- the inferences and "explanations" did nothing to assist the 
jury in pin-pointing the net-worth theory to theitems in this case. The 
offered explanation was too broad and did not relate sufficiently to the 
specific items favorable to the defendant. Instead, the entire instruction 
tended to show the failure to do this - do that -- and making the task of the 
Government easier while placing the onus of proof on the defendant, thus 
shifting a burden which is contrary to law. To the defendant's proposed 
prayer, the court noted, "Given substantially." (JA773,777-9). 

As to defendant's prayer #8 - which concerned itself with the charts 
and exhibits and arguments concerning "reasonable doubt" - the court 


ME 7S1~76(, 272,773, 78S 
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failed to cover this instruction as fully and as completely as explained it 
ought to be done under the positive decisions of the courts that had already 
decided this issue. The court's notation, "Argumentative in|certain re- 
spects but covered substantially in court's language," is not jsuggestive 
as to what the court actually said in iis respect. (JA7 73,777) , 987 

Error is therefore claimed and a reversal of the conviction is asked. 
As to defendant's prayer #9, the court's notation "Given substantially" 
- is but a short reply for "just passed over.'"" This instruction pertained 
to outstanding loans properly authenticated, a substantial figure which 
made up a great and plausible part of the defendant's opening) net worth 
statement as compared to the one prepared by the prosecution's "expert" 
witnesses. The evidence given by the defendant and uncontradicted and 
uncontraverted by the Government deserved better explanation for the 
benefit of both the defendant and the jury and the importance of these 
figures was not given the stature it deserved under the net worth theory 
decisions in favor of the defendant in other tax cases. (JA7S%, 75Y 70 
Defendant's prayer #10 concerned itself with "leads" given the 
Government's "expert" witnesses. The court's notation, "Given in mod- 
ified form" left this important facet of the defendant's case unexplained 
sufficiently in the minds of the jury so as to create an impression that the 
offering of leads and the failing to follow them up was relatively unim- 
portant. The decisions are against the giving of the instruction as given 
by the Court. For this reason, or Boone ee the verdict of the lower 
court ought to be set aside. (JA ES 
Defendant's prayer #11 - concerned itself with oral admissions of 
the Government's expert witnesses and their superiors. This prayer was 
denied by the Court, but the decisions in the cases of Smith vy. United 
States, 348 U.S. 147 and Jackson v. United States, 91 App. D.C. 60, 
198 F. 2d 497 ruled otherwise. The denial of this prayer is sufficient to 


warrant a reversal and your appellant prays that it be classed as error. 
(JA 3,771), 


Defendant's prayer #13 - listed by the court as "Given in modified 
form" - does not meet the minimum requisites for fairness since it con- 


cerned itself with admissions of evidence regarding willfullness and should 
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have been expanded to give the defendant as much a break as was given 
the Government. See Stone v. Stone, 78 App. D.C. 5. (JA 963) 7% 
Defendant’s prayer #14 - concerned itself with the admonition to the 


jury not to concern itself with the civil aspects or civil penalties, but when 


the court notes that it was "given in court's language” - what was really 
meant was that some instruction concerning the words civil liability was 
mentioned, but as far as a proper instruction is concerned, your appellant 
says it was not given and claims reversible error. This instruction was 
a half-hearted one still slanted in favor of the Government. (JA75¢7se) 77d 

Defendant's prayer #15 - concerned itself with certain aspects of 
willfuliness and the court's notation "Given in court's language" may be so, 
but the law pronounced by the court in its instruction, was not one approved 
by other courts of higher jurisdiction. (JA2C9, 267) 273 

Defendant's prayer #16 concerned the defendant's desire for the 
court to instruct properly on malum per se and malum prohibitum as well 
as on the question of moral turpitude. The court's answer to this was, 
"given in charge under instructions of intent and willfullness. With that 
your appellant disagrees since the instruction referred to by the court was 
unfair and slanted in favor of the Government and indicated how the jury 
could find ways to find the defendant guilty but failed toproperly spell out 
the circumstances how to find the defendant innocent. This was error 
and your appellant prays that for this reason too, the verdict be reversed. 
(JA 758-761 y 773 

Defendant's prayer #17 - marked by the court as "given substantially 
in the court's language" - concerned itself with reasonable doubt and 
"knowingly" - with the end result that as it was given, it left one thought 
and one thought alone -- that it was not substantial enough to do justice to 
the defendant and failed to explain the terms sufficiently. It was too loose, 
too disjointed to impress the jury with the proper know-how when it came 
to considere this part of the case. (JAP 74) 2F¥ 

Defendant's prayer #18 marked by the court as "Given in court's 
language” needs: but a reading to indicate that the matters of gross negli- 
gence, incompetence, carelessness. and evidence were insufficiently de- 
scribed in connection with the case and were too generalized to afford the 


~ 


Y 
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defendant the benefit of the doubt he was entitled to. This the appellant 
claims was error. (JA 758-21), 27 4 

Defendant's prayer #19 marked by the court as "given substantially 
in court's language" - concerned itself with matters of reasonable doubt, 
actual knowledge, state of health, etc. - A reading of the instruction as 
given bears out the contention of the defendant that this important prayer 
was given in language importing that not too much emphasis was to be 
given to these factors, while the leading decisions rule contrary to the 
court's thinking. (JA768,7, 7%5 ) 

Defendant's prayer #20 - is a repetition for emphasis ds to the de- 
fendant's state of health, and questions concerning willfully and knowing- 
ly evading taxes. The court noted that this was argumentative in certain 
respects but given substantially in itsown language. Your appellant con- 
tends the language of the court was slanted in the Government's favor as 
to infer that no weight ought to be given to the evidence submitted by the 
defendant and that its importance was of,probative value. This we claim 


was error and pray for this reason the verdict be set aside. (sA7# id : 


Defendant's prayer #21 - is marked "argumentative - but essence 
given in court's language." This important prayer concerned itself with 
the defendant's non-taxable assets as related to his net worth statement 
prepared for him by his accountants as compared to the net worth state- 
ments prepared by the government's "expert" witnesses. The essence 
given in the court's language really means as it is given, is that the jury 
give it the same amount of weight as it would the essence of something 
ethereal . . . or no weight at all. (JA ¥4377/ ), 776. Qe 4A tnd SA 

Defendant's prayer #22 concerned itself with estimations and ap- 
proximations - couched in language in accord with the leading decisions 
that explain what weight must be given to the matters in a tax case, but a 
reading of the instruction as given by the court is sufficient tio conclude 
that such instruction was slanted in favor of the Government |and suggested 
that the onus of the Government's burden didn't have to be sojheavy and 
that it was comparatively easy for the jury to find the defendant guilty in 
one fashion or another, but ignored the importance of balancing the scales 
even up to the 50-50 point as far as the defendant was concerned and the 


62 

ways the jury might or ought to find the defendant innocent of the felonies, 
if any were found. (JA 77% ? 7/,) 2%6-7 

Defendant's prayer #23 concerned itself with the matter of good 
faith and the court's giving it substantially in its own language fails to 
emphasize the importance of such a state of mind as applied to this case. 
It was too general and of no use to the defendant. It was handled in such 
a manner that the jury would be taxed to the "nth degree in trying to find 
favorably for the defendant in light of the manner the evidence, testimony 
and exhibits were referred to in defendant's behalf. This was error and 
your appellant prays the verdict be reversed. (JA775,775) 272 

Your appellant claims the entire charge and instructions were un- 
favorably presented with undue emphasis placed on the wrong explanation 
of several sections of the Internal Revenue Code and presented in such 
fashion and allowed, despite the incorrectness of séveral statements, to 
unduly influence the jury, resulting in an unfair conviction which he now 


prays you declare as error and reverse and set aside the verdicts rendered 


in the court below. 


CONCLUSION 
Because of the errors complained of and the proof presented that 

your appellant's basic rights were grossly violated, Abraham Chaifetz 
prays this Honorable Court vacate the Judgment of the District Court in toto 
and to further order that the verdicts be reversed in favor of the defendant, 
your appellant, Abraham Chaifetz. 

Respectfully submitted, 

I. WILLIAM STEMPIL 


804 Warner Building 
Washington 4, D. C. 


Counsel for Appellant 


ABRAHAM CHAIFETZ, Pro Se 
Of counsel 


NoT 
#2 Guty 


GUT Y< 
$30 


i 


PX) 
ITEMS | 
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SPECIFIC ITEMS AS ALLEGED BY AGENT HEIN 


Feb. 20 - Hamel, Park & Saunders 
Feb, 20 - Glamorene - (in Florida) 
Feb, 10 - Wm. H. Roff 
July 17 - Wm. H. Roff 
Oct, 13 - Est. of Henry Holland 
Double Deduction-Korn & Wald 
Nov, 20 - Wm. H. Roff 
Dec. 4 - John Vanne (Reimbursement) 
Total - 

Not fees - $170 

Error-Kom & 475 
Wal’ 3645 


Est. of Sylvia Feiffer 
Dec. 31 - Ent. Fed. Interest 


VJan. 13 - Uberman 
Feb. 12 - Uberman 
Feb. 13 - Uberman (Def. Ex. 19) 
i; Jan, 28 - Deming fee - Title Co. 
, Jan, 28 - Deming Interest-Title Co. 
Apr. 1 - Wash, Novelty - STEINEM FEE 
May 14 - Sara Israelson - Title Co, 
Nov. 16 - Uberman Bktcy-creditor 
' Nov, 16 - Wash, Nov. Rent Claim-Uberma 
| Feb. 4 - Berry Money Order 
| April Elbert Berry 
May Elbert Berry 
, July Elbert Berry 
Oct, 9 - Atty Wilson - for Berry 
Oct. 13 - Atty Wilson - for Berry 
Sept. 15 - Raymond D Lewis 
Oct, 15 Lewis - Received $250 (Def .Ex.50) 


1951 
“$335.34 


deposited by Atty Wald- 


AC in Fla- 


750.00 cashed and deposited $550 in Fla. 


20.00 ESCROW-NOT A FEE-P 
50.00 
54.13 

475.00 

150.00 


out 2-14-51 


150.00 NOT A FEE - Testimony of J. Vanne 


$2007.47 
845.00. 
$1362.47 : 


1083.34 deposited & identified i 


$ 279,13 unreported anywhere 


1952 


See 
$ 91.73 (includes expenses - See 
151.88 (Rec'd & Reported- 1-2-5 


243.61 DISPuU 
1953 


h ck book 


Cash Slips 
k No, 4480 
) See fee book 


TED 


$ 500.00 DEPOSITED-IDENTIFIED in ck book 


100.00 ) NOT A FEE - $200 c 
100.00 ) NOT A FEE - DEPOSI 
500.00 DEPOSITED AND IDEN 

26.35 DEPOSITED & IDENTI 
1000.00 DEPOSITED Apr. 2d 


ts for filing pet. in 
ED / bankruptcy 
FIED IN CK BOOK 
IED IN CK BOOK 
CASH 


120.00 DEPOSITED & IDENTIFIED IN CK BOCK 


238.30 

800.00 DEPOSITED & IDENTI 
25.00 DEPOSITED & IDENTI 
25.00 
25.00 


ED IN CK BOOK 
ED IN CK BOCK 


25.00 DEPOSITED MONEY ORDER 


5.00 
20.00 
250.00 DEPOSITED & IDENTI’ 
50.00 ENTERED - DEPOSITED 


ED 
- PD OUT COSTS 


(Reported $200 out of $250 but deposited 
$250; paid out $56 in gash -- see recording 
receipts exhibit) 

250.00 DEPOSITED - IDENTIFIED 
148.45 DEPOSITED - Identified - paid out cash 
costs and expenses - net fee $100. 
25.00 Reported Jan, 1954 - Dep. 1-4-54 
$4233.41 
250.00 not fees-Uberman & Lewis 
3983.41 
0.11 Deposited & Identified 
$313.30 not entered in either book 


| Dec. - Lewis H. Curd-Irvine Case 
Skinner v. Reserve Life 
Dec. 31 - Enterprise Fed. - Interest 
Total 
Less 


| 
H 
! 


a Balance 


sfe 


acainst 4233-441 


arent, ORIGINALLY CHARGED 
pare onLErT— ExA@. anAtion on KiGHT 
Etc. 


*Not entered in any book. 


No Te? - 
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SPECIFIC ITEM SCHEDULE - Page 2 
1954 


June 1954 - Elliott Alberts $ 50.00 NOT A FEE - Alberts gave me a $450 check 
which I cashed and gave him $50 back. I 
deposited $400 and reported $400 in fee book 


Dec. 22 - Marvins Xmas check 200.00 OBVIOUS OVERSIGHT - only one of 65 other 
checks received in 5 yr. period. All others 
entered in fee book 


Dec. - Est. of Croasdale - 1000.00 DEPOSITED & IDENTIFIED 
(Mabel A ldridge-sister) 200.00 NOT A FEE - REIMBURSED EXPENSES 
Total $1450.00 
_250.00 not fees - 
1200.00 
1000.00 deposited 
200.00 not entered in either book 


1955 


Jan. 26 - Bemard Lucas $ 100.00 

Mar, 29 ig 80.00) Reported $195.00 in Jan. 1956 upon discovery 
May 10 i. i 50.00) of 3 omitted items by CPA 

Oct. 3 65.00) 


June 15 - Crescent Cafe (Bomze) $ 300.00 NOT A FEE - DEPOSITED - Pd out in cash 
Apr. 21 - Wash. Nov. Collections - fee 444.25 

Dec. 22 - WALTER CLARKE 300.00 REPORTED IN JAN 1956 - by Cpa 

Dd 


ec. 2 - AUDREY MOORE - Sup. Cr, Case 50.00 NOT A FEE - Pet. for Certiorari 
Dec. 12- ba 50.00 NOT A FEE - Pet. for Certiorari 
Dec. 16- * > 100.00 NOT A FEE - Pet. for Certiorari 
Total 1539.25 
Less 500.00 NOT FEES 
1039.25 
Less 495.00 Reported Jan. 1956 - when discovered 
544.25 


Note: In 1955 only 2 items were finally omitted - $100 for Lucas and $444.25 for Wash. Novelty 
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Spies v. United States, 371 US. 495, et seq. 


". . . Congress did not define or limit the method by 
which a willful attempt to defeat and evade might be ac- 
complished and perhaps did not define lest its effort to do 
so result in some unexpected limitation. Nor would we by 
definition constrict the scope of the Congressional provi- 
sion that it may be accomplished "in any manner." By way 
of illustration, and not by way of limitation, we would think 
affirmative willful attempt may be inferred from conduct 
such as keeping a double set of books, making false entries 
or alterations, or false invoices or documents, destruction 
of books or records, concealment of assets or covering up 
sources of income, handling of one's affairs to avoid mak- 
ing the records usual in transactions of the kind, and any 
conduct, the likely effect of which would be to mislead or 
conceal. If the tax-evasion motive plays any part in|such 
conduct the offense may be made out even though the con- 
duct may also serve other purposes such as concealment 
of other crime. 


Demetree v. United States, 207 F.2d 892, 894. 


(1) In the Demetree case the court stated: 


"This is another of the growing list of criminal |cases 
in which the Government having no or little direct evidence 
of defendant's guilt to offer and endeavoring to prove it by 
circumstantial evidence, attempts to do so by what may be 
called the net worth and expenditures method of proof. In 
this attempt, unless the greatest care is taken by the Dis- 
trict judge to prevent it, there is danger of the case |being 
tried on a theory which, keeping to the ear the promise that 
the defendant is presumed to be innocent until his guilt is 
established beyond a reasonable doubt, breaks it to sae 
hope that by allowing a series of theoretical estimates and 
computations as to defendant's income to take the place 
of proof of it.. . . This court and other courts have in 
many cases (citing the Caserta case and the Fenwick case 
as well as others (see footnote page 894) pointed out the 
dangers attending trials conducted in this way. Some of 
them have at times seemed more concerned with easing 
the difficulties attending proof of guilt by this methad 
than with preserving unimpaired the constitutional rights 
of the defendant, the fundamental safeguards and guaran- 
tees of his liberty. Most of the courts, however, confront- 
ed with the situation which this kind of a case presents, 
have withstood all attacks upon, and have held fast to, 
constitutional principles, including the fundamental pre- 
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mise upon which criminal trials proceed, that the defen- 
dant is presumed to be innocent until his guilt is estab- 
lished by legal and admissible evidence beyond a reason- 
able doubt. . . . As to the claimed errors falling in group 
six, the refusal of the judge to give instructions which 
were properly requested and the refusal of which were 
properly excepted to by the defendant, we are of the clear 
opinion that of the charges, whose refusal is complained 
of, only the refusal of requested instruction 10 could pos- 
sibly be claimed as erroneous, and if this was error, it 
was so because in it the defendant presented clearly a 
theory which he was entitled to have given in charge, and 
the court in the general charge did not fully and clearly 
present this view. . . . Without, therefore, determining 
that the refusal of the requested charge in the precise 
form requested was error, we think it appropriate, in 
view of the nature of much of what has been offered as 
evidence, consisting, as it did, of computations and con- 
clusions of the government's witnesses, some of which 
were stated not as such but as based on knowledge and 
conviction, to say that on another trial it will be highly 
important that the jury be given in charge an instruction 
which will clearly and correctly present the defensive 
theory sought to be presented in defendant's requested 
instruction No. 10. For the reasons stated, the judgment 
is reversed and the cause is remanded for further and 
not inconsistent proceedings. 


Norman v. Department of Labor and Industries, 116 P.2d 360, 362, 
10 Wash. 2d 180. 


The word essence is defined as the gist or substance 
of any act; the vital constituent of a thing; that without 
which a thing cannot be itself. 


Pittsburgh Iron and Steel Foundries Co. v- Seaman-Sleeth Co., 
.C. Pa., 236 F. 756, 757. 


D.C. Pa., 236 F. 756, fol 
The word essence means that without which a thing 
cannot be itself. 


Locke, Human Understanding, I., iii, 15. 


First, essence may be taken for the being of anything, 
whereby it is what it is. And thus the real internal, but 
generally in substances unknown, constitution of things, 
whereon their discoverable qualities depend, may be called 
their essence . . . Secondly . . . but it being evident that 
things are ranked under names into sorts or species only 
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as they agree to certain abstract ideas, to which we |have 
annexed those names, the essence of each genus or sort 
comes to be nothing but that abstract idea which the gen- 
eral or sortal (if I may have leave so to call it from| sort, 
as I do general from genus) name stands for. And this we 
shall find to be that which the word essence imports] in its 
most familiar use. These two sorts of essences, I suppose, 
may not unfitly be termed, the one the real, the other the 
nominal, essence. 


Daniel Webster, at the dedication of the Bunker Hill Monument in 1825: 


When Louis the XIV said, "I am the state," he ex- 
pressed the essence of the doctrine of unlimited power. 


United States v. Henson, 179 F. Supp. 474 


This is a proceeding by the United States based jupon 
a petition of the United States Attorney for a rule to|show 
cause why the respondents should not be found guilty of 
criminal contempt. 18 U.S.C. § 401; Federal Rule of 
Criminal Procedure 42(b), 18 U.S.C. 


On October 6 and 7, 1959, I presided over the jury 
trial of one Jesse C. Brown. Brown was indicted for rob- 
bery and the jury returned a verdict of guilty as charged. 


Several days later, Brown's mother, Mrs. Vina Smith, 
contacted the Assistant United States Attorney who prose- 
cuted her son's case and told him that a few days before 
the trial, she had discussed the facts of the crime with 
Atha N. Henson, one of the jurors in the case. The dis- 
cussion took place, Mrs. Smith said, when Mrs. Henson 
came to have her hair dressed at Mrs. Smith's ere 
shop. Furthermore, said Mrs. Smith, she told her son's 
attorney, Edward J. Skeens, during the trial that Mrs. 
Henson knew the facts of the case prior to the trial. 


At the trial, Mrs. Smith had testified on behalf of the 
defendant. At no time prior to the verdict was the Court 
informed of any of the above occurrences. 


Because the nature of the charges cuts so deeply 
into the heart's core of our judicial system, the Court 
considered a full airing of the situation to be essential 
to the fair administration of justice and to all concerned. 
Accordingly, it executed the rule to show cause. 


[1] This being a criminal contempt proceeding,| the 
standard of proof prerequisite to a conviction is that of 
"beyond a reasonable doubt". With that hurdle before it, 
the Court is in doubt whether respondent Henson was in- 
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formed of the facts in the impending trial by Mrs. Smith 
either orally or by being shown the newspaper clipping; 
and further, the Court is in doubt as to whether Mrs. 
Smith informed respondent Skeens that she had discussed 
the case with Mrs. Henson. Therefore, the Court con- 
cludes only as much as stands admitted by the respondents, 
as follows: 


1. Mrs. Smith informed respondent Skeens at the 
close of the case, but while the jury was deliberating, that 
she knew one of the jurors; this information was imparted 
at the rear of the courtroom; 


2. Respondent Henson recognized Mrs. Smith as the 
beautician who had done her hair on at least two occasions 
when Mrs. Smith took the witness stand and she (Mrs. Hen- 
son) then realized that Mrs. Smith's son was the defendant, 
Jesse Brown. 


3. The Court was not informed of the above by either 
of the respondents. 


[2,3] On these facts alone, the Court concludes that 
both respondents are guilty of criminal contempt. Both 
respondents were obligated by force of their oaths and 
consequent responsibilities to immediately inform the 
Court of the information they had obtained during the 


trial. 


Mrs. Smith's statement -- even if said "in passing", 
as characterized by respondent Skeens -- was far too 
suggestive to ignore. Particularly is this so when it is 
realized that Skeens could not have been certain an "'ac- 
quaintance" was all that was involved -- he did not care- 
fully inquire of Mrs. Smith the precise nature of her re- 
lationship with the juror, Mrs. Henson. To make matters 
worse, an obvious opportunity to inform the Court later 
presented itself when, during its deliberations, the jury 
requested the Court to repeat certain parts of the charge 
and the Court conferred with counsel about the request. 
This was after Mrs. Smith had testified, of course, and 
after respondent Skeens' conversation with Mrs. Smith 
at the rear of the courtroom, and consequently at a time 
when Skeens knew the juror, Mrs. Henson, had not in- 
formed the Court of her knowledge. Even if he thought 
the relationship too inconsequential to mention -- what 
reason could he assign to her (Mrs. Henson's) silence ? 
Could he rightfully assume that she also considered the 
relationship too slight to mention? There was no basis 
for such an assumption and even if there were, a duty 
existed to inform the Court so that it could inquire into 
the actual relationship and the effect upon the trial. 
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Clearly, Mrs. Henson was required to inform the Court 
of her prior relationship with the defendant's mother. Such 
an obvious duty cannot be excused away as the neglect of a 
woman unsophisticated in the ways of the court. Neither can 
it be justified as stemming from diffidence towards disturb- 
ing the progress of the trial since a whispered aside to the 
ever-present marshal would have sufficed. Moreover, Mrs. 
Henson knew at a time when the Court could have solve the 
problem by simply excusing Mrs. Henson and appointing an 
alternate in her place. Thus a new trial would not have been 
necessary had she but come forward at any time before the 
jury retired for its deliberations. 


Judge Vogel has stated that 


"The jury system has been one of the greatest 
bulwarks in the defense of individual freedom.| Its 
adoption marked a tremendous step forward in| the 
protection of the individual from the whims of an all- 
powerful state and its arbitrary judges. The effect- 
iveness of its operation depends upon the courage, 
the honesty and the intelligence of the individuals who 
make up our juries. The jury system as it has oper- 
ated in the past has been a matter of pride to the 
judges and members of the bar of this court. has 
had and justly earned the respect of the general pub- 


lic." United States v. Freedland, D.C.S.E.N.D, 1953, 
111 F. Supp. 852, 856. 


We can assure the retention of this respect only if an atmos- 
phere of unbiased and scrupulous honesty can be easily attri- 
buted to the deliberations and decision of the jury. |In turn, 
this is possible only if we maintain a constant vigilance over 
the source and nature of all information imparted to our 
jurors. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented : 


1. Are Government employees conclusively presumed to 
be biased in a tax evasion case, and is this question reached 
where the defense affirmatively sought and was granted 
venue in the District of Columbia? 

2. Does the felony of willfully attempting to evade an 
income tax in any manner include, of necessity, the misde- 
meanors found in Section 145(a) of the Internal Revenue 
Act of 1939? 

3. Where two months was accorded appellant to pursue 
insubstantial claims of newly-discovered evidence allegedly 
affecting the jury’s verdict, and he did nothing thereafter, 
was not the matter abandoned? 


INDEX 


Counterstatement of the Case 
Statutes Involved 


Argument: 


I. Government Employees Are Qualified to Try Income 

Tax Cases 
II. The Misdemeanor of Wilful Failure to Supply Required 

Information (Section 145(a) of the Internal Revenue 
Code of 1989) Is Not Necessarily Included Within 
Section 145(b), the Felony of Wilful Attempted Eva- 
sion of Taxes In Any Manner 

- Appellant Received a Fair Trial 

. No Tax Article Was Read by the Jury 

- Appellant Cannot Complain in This Court of Alleged 
Prejudicial Communications With the Jury 

. Evidence Amply Supported the Felony Conviction 

. The Jury Returned a Consistent Verdict of Guilty on the 
Third Count 

. The Number of Character Witnesses Was Established by 
Agreement 

. Reference to Prior Income Tax Returns Was Permis- 
sible 

. Appellant Was Not Entitled to an Instruction On In- 
cluded Offenses 

. There Is No Substance to Appellant’s Objections to the 
Charge 

Conclusion 
Addendum 


TABLE OF CASES 


Achilli v. United States, 353 U.S. 373 (1957) 

American Medical Ass’n v. United States, 76 U.S. App. D.C. 70, 
130 F.2d 233 (D.C. Cir. 1942), aff'd, 317 U.S. 519 (1943) : 

Battle v. United States, 92 U.S. App. D.C. 220, 206 F.2d 440 (D.C. 
Cir. 1953) 

Berra v. United States, 351 U.S. 131 (1956) 

Billeci v. United States, 87 U.S. App. D.C. 
(D.C. Cir. 1950) 

Burgman v. United States, 88 U.S. App. D.C. 184, 188 F.24 637 
(D.C. Cir. 1951) 

Dennis v. United States, 339 U.S. 162 (1950) 

Dillon v. United States, 218 F.2d 97 (8th Cir. 1955), cert. dismissed 
upon suggestion of death, 350 U.S. 906 (1955) 

Frazier v. United States, 335 U.S. 497 (1948) 


(m1) 


Cases—Continued 


Friedberg v. United States, 348 U.S. 142 (1954) 

Harris v. United States, 8 U.S. App. D.C. 20 (1896) 

Hirabayashi v. United States, 320 U.S. 81 (1943) 

Holland v. United States, 348 U.S. 121 (1954) 

Hooper v. United States, 216 F.2d 684 (10th Cir. 1954) 

Klimes v. United States, 105 U.S. App. D.C. 23, 263 F.2d 273 
(D.C. Cir. 1959) 

Lee v. United States, 238 F.2d 341 (9th Cir. 1956) 

O’Brien v. United States, 51 F.2d 193 (7th Cir.), cert. denied, 284 
U.S. 673 (1931) 

Rick v. United States, 82 U.S. App. D.C. 101, 161 F.2d 897 (D.C. 
Cir. 1947) 

Spies v. United States, 317 U.S. 492 (1943) 

United States v. Baysek, 212 F.2d 446 (3d Cir. 1954), cert. denied, 
348 U.S. 836 (1954) 

United States v. Calderon, 348 U.S. 160 (1954) 

United States v. Chaifetz, D.C.D.C. Crim. No. 118-59, May 5, 
1959, Feb. 12, 1960 2, 13, 19, 28, 29, 30, 31 

United States v. Kafes, 214 F.2d 887 (3d Cir. 1954), cert. denied, 
348 U.S. 887 (1954) 

United States v. McCue, 160 F. Supp. 595 (D. Conn. 1958) 

United States v. Miro, 60 F.2d 58 (2d Cir. 1932) 

United States v. Wood, 229 U.S. 123 (1936) 

Wheeler v. United States, 82 U.S. App. D.C. 363, 165 F.2d 225 
(1947), cert. denied, 333 U.S. 829 (1948) 


STATUTES 


Int. REv. Cope or 1939, § 145(a) 2, 8, 12-16 
Int, REv. Cove or 1939, § 145(b) 2,7, 8, 12-16 
Int. Rev. Cope or 1939, § 3616(a) 15 
Int, Rev. Cove or 1954, § 7201 2,7, 8, 12-16 
Int. Rev. Cove or 1954, § 7202 8 
Int. Rev. Cove or 1954, § 7203 

18 U.S.C.A. § 32337(b) (Supp. 1958) 

11 D.C. Cope § 1420 (1951) 

Feo. R. Crim. P. 29 

Fen. R. Crm. P. 31(e) 

Fen. R. Crm. P. 33 

Pop. R. Cru. P. 51 


OTHER REFERENCE 
Annot., 47 A.L.R.2d 887 (1956) 


Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,662 


ABRAHAM CHAIFETZ, APPELLANT, 
v. 


Unrrep States oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


An indictment was returned in the District of Maryland 
against appellant in five counts, charging severally that 
he willfully attempted to defeat and evade a large part of his 
income taxes for the calendar years 1951 to 1955 (J.A. 8). 
In February, 1959, upon appellant’s statutory motion,? the 
case was transferred to the District of Columbia, the judi- 
cial district of his residence. Convicted as charged by a jury 
on the third count, relating to 1953 (Tr. 2887), appellant 
was sentenced to serve four to twelve months and to pay a 
fine of ten thousand dollars, which included costs of prosecu- 


118 US.C.A. § 3237(b) (Supp. 1958). 
(2) 
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tion (J.A. 829) ; under the fourth count? a concurrent sen- 
tence, consisting of four months imprisonment and a sus- 
pended fine, was imposed. 

Two memorandum opinions were filed in the District 
Court, neither of which has been reported.* 

The indictment charged that the manner in which appel- 
lant willfully attempted to defeat and evade his individual 
income taxes was by filing and causing to be filed returns 
fraudulently understating his net income in each year. The 
amounts of net income and the taxes due thereon, as re- 
ported in the returns * and as corrected, were alleged to be 
as follows (J.A. 8-11): 

Reported Corrected 
Net Income Tax Net Income 


Count 1 (1951) $ 4,259.34 $ 510.89 $18,027.51 
Count 2 oes 34.22 8,052.91 
Count 3 (1953 48.73 13,299.47 


Count 4 (1954) :760. 376.35 11,801.86 
Count 5 (1955) 250.09 7,224.24 


$15,238.68 $1,220.28 $58,405.99 


The prosecution employed the net worth method of proof 
to establish the deficiencies. The proof was supported by 


2 Appellant was found not guilty on counts one, two and five (J.A. 
799). Count three was based on Section 145(b) of the Internal 
Revenue Code of 1939, now Section 7201 of the Internal Reve- 
nue Code of 1954, on which count four was based (J.A. 9-10). 
Over the objection of the prosecution (e.g. J.A. 735; see also Op- 
position to Motion for New Trial), the trial court submitted for 
the jury’s consideration under the fourth count (J.A. 777), the 
purportedly included misdemeanor of willfully failing to supply 
required information, of which appellant was found guilty. Int. 
Rev. Code of 1954, § 7203 (formerly § 145(a) of the Int. Rev. 
Code of 1939). See note 13 and argument 2 infra. 

3J.A. 55: United States v. Chaifetz, D.C.D.C. Crim. No. 118-59, 
May 5, 1959 (opinion, Tamm, J., preceding order denying motions 
to suppress, for bill of particulars, and for inspection of documents) ; 
id. at J.A. 820 (opinion, Youngdahl, J., Feb. 12, 1960, accompany- 
ing denial of motions for judgment of acquittal and new trial). 

* Gov. Ex.’s 2-6, Tr. 233 (income tax returns for 1951 to 1955). 
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evidence of specific items of unreported income to show 
willfulness.5 

The prosecution showed an opening net worth, as of De- 
cember 31, 1950, of slightly over sixty-one thousand dollars 
(Gov. Ex. 66, J.A. Vol. III). The assets at the starting 
point, as shown in Government exhibit 66, the consolidated 
net worth statement for the indictment years, were for the 
most part stipulated (J.A. 89-92). All of the liabilities 
shown were also stipulated (J.A. 92). In the computation 
of the corrected net income the only non-allowable deduc- 
tions added were items representing the support of two 
children and income tax payments. Gov’t Ex. 66, supra. 
Estimated personal expenses of five thousand a year were 
not added to arrive at the corrected net income (J.A. 203). 
In the computation of the corrected tax the appellant ‘‘was 
alowed all itemized deductions that he claimed on the re- 


5 A summary of specific items is attached as an addendum to this 
brief. Appellant’s records were check stubs and a “fee book”, the 
latter consisting of separate sheets for each month noting attorney's 
fees, dividends and interest received, and corresponding with the 
income reported in appellant’s income tax returns, with the excep- 
tion of minor arithmetical inaccuracies (J.A. 189, 194, 212). 

At the end of his brief appellant has a schedule purporting to ex- 
plain specific items of unreported income. Appellant classifies 
separately such unreported items as were discoverable through the 
check book. This classification is not exculpatory, merely an in- 
dication of the keeping of a double set of books. The first item 
in the Government summary is a check for $333.34 which was 
entered only in the check book. Appellant’s excuse on his schedule 
is that it was deposited while he was Florida. However on the 
stand he admitted entering the deposit in his checkbook personally 
(J.A. 559). The second item is a check for $750 which appellant’s 
schedule notes was cashed and partly deposited in Florida. The 
omission of this item was not discovered through the checkbook 
(J.A. 207). 

The trial court mentioned in its memorandum opinion the potency 
of the evidence of specific items omitted for 1953, on which year 
a felony conviction was had (J.A. 821). 
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turn, without verification and whether or not they were al- 
lowable’’® (J.A. 231). 

The defense set appellant’s opening net worth at a figure 
about thirty-five thousand dollars higher than that arrived 
at by the prosecution (Def. Ex. 45, J.A. Vol. III). Appel- 
lant’s Exhibit 45, his net worth statement, lists under ‘‘ Ad- 
ditional Assets”’ cash on hand, as of December 31, 1950, of 
twenty-thousand dollars. Other claimed assets are loans 
receivable which are highly questionable.” 

Appellant prepared his own returns and had on occasion, 
in the course of his general practice of law, prepared them 
for others (Tr. 1052, 592). 

Appellant testified that as of 1945 he had amassed ten 
thousand dollars in cash among other assets claimed in a 
net worth statement he provided in addition to one for the 
base year (J.A. 603; Def. Ex. 44, J.A. Vol. III). The prose- 


® During the year 1951 only net fees were shown in appellant’s 
fee book from Marvin’s Credit Store. The fee book showed pay- 
ments to two attorneys of $475. In his income tax return for 1951 
a deduction of $475 was taken for legal services to the same two 
attorneys (J.A. 200-21). See also note 29. 

7 The following loans receivable, among others subject to similar 
criticism in degree, are not included in the prosecution’s opening 
net worth: (1) L. Chaifetz—$1800: for details see note 9 (2) Sam 
Chaifetz—$2300: This loan to appellant’s brother was repaid Sept. 
23, 1948, before the net worth starting point (J.A. 712; Gov. Ex. 
99, J.A. 712 (check stubs)). (3) Jack Avirom—$1000: The total 
amount of this loan was paid in 1950, before the starting point 
(J.A. 690; Gov. Ex. 94, Tr. 2611 (check stubs)). (4) Robert H. 
Johnson—$3000: Nothing to substantiate this item was found 
(J.A. 694). The appellant and Johnson kited checks from 1952 
to 1955, very short-term loans in this manner from appellant. 
amounting to $3500 and repayments $3400 (J.A. 694-6). (5) AL 
Wilner—$1000: There was no trace of repayment in appellant’s: 
bank deposits for 1951 to 1955 (J.A. 689). Wilner was appellant’s: 
closest friend (Tr. 1784). The check may well have been for a 
separate transaction (J.A. 433). Wilner had no record of paying. 
this alleged obligation (J.A. 430). See also J.A. 605. 

Internal Revenue Agent John J. Hein was able to say from his: 
audit that no deposits were found during the years 1951 to 1955- 
corresponding to repayments of alleged loans exeept for a $100 item 
(Tr. 2588; J.A. 683). 
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cution showed, however, that a financial statement presented 
by him to the Liberty National Bank the following year 
listed no cash on hand (J.A. 603; Gov. Ex. 86, Tr. 2284). 
The accumulation of an additional ten thousand in cash 
from 1945 to 1950 did not comport with appellant’s income 
reporting history.® 

Appellant’s testimony that he had accumulated ten thou- 
sand dollars in cash, in addition to other assets held in 1945, 
was not supported by his prior financial history as indicated 
in his own testimony on the stand. In support of his con- 
tention he ‘‘guessed’’ that he was worth ‘‘over $50,000” in 
1937 when he embarked on private practice (J.A. 495; Tr. 
2012-13). This estimate involved savings, in the amount of 
forty-five thousand dollars, from 1928 until 1937, a period 
during which he did not inherit anything or receive any gift 
(J.A. 593). From 1930, when he came to Washington at the 
age of nineteen, he worked for the Government until early 
1937 earning salaries ranging from $1440 to $1500 a year 
(J.A. 592-3; Tr. 2009). 

To account for fluctuations in net worth, the appellant 
claimed a benefaction from his father, in the middle of the 
indictment years, which had little, if any, support.° 


8 Appellant’s ninth argument is that the court should not have 
permitted testimony as to the “income tax returns for the defend- 
ant for 1945 through 1950” (Br. 50). The returns, which were 
put on in rebuttal, showed that for 1945 appellant paid a tax of 
$100. For 1946, 1947 and 1948 non-taxable returns were filed. 
Appellant’s return for 1949 showed net income of $2,389 and, for 
1950, $2,634.77 (Tr. 701-2). 

®See note 7, supra (loan receivable—L. Chaifetz). If an $1800 
loan receivable was outstanding at the net worth starting point in 
the name of L. Chaifetz, appellant’s father, it cast doubt upon an 
alleged benefaction of $9600 from appellant’s parent in 1953. An 
affidavit of appellant’s mother, on appellant's letterhead, presented 
to the Department of Justice in the conference stage of this 
prosecution on appellant’s behalf, indicates this automobile loan had 
been paid off by appellan’t father (J.A. 606; Gov. Ex. 87, J.A. 606). 
Defendant’s net worth statement writes this loan off during 1951 
(Def. Ex. 45, J.A. Vol. III). Yet appellant testified he received 
$9600 from his father in April 1953 and reimbursed himself for the 
loan out of the proceeds when his father died in December of that 
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In September of 1956 appellant’s safe deposit box was in- 
ventoried by Internal Revenue Agent John J. Hein and 
Special Agent Edward L. McIntyre. Six hundred dollars 
was found therein, which appellant stated was his. Asked if 
he had any other funds at home or at the office, he said no, 
that he never kept any money at home or in his office unless 
he kept it overnight for clients (Tr. 228). 

On April 10, 1957 there was a formal interview held at the 
Internal Revenue Building (J.A. 385). Present were Reve- 
nue Agent Hein, Special Agent McIntyre, and the latter’s 
supervisor, Sherwood Hackett (J.A. 227). The appellant 
attended, accompanied by two attorneys, one of whom, Mr. 
Samuel H. Cohen, was also a certified public accountant 
(J.A. 227, 614). Appellant, asked about cash, said ‘‘that he 
had always carried approximately $300 on his person. Any 
other money that he had at home or in the office he stated 
would have been client’s money.”? (J.A. 228). 

Appellant’s defense, as indicated by hypothetical ques- 
tions submitted to his two expert witnesses, involved the as- 
sumption that the evidence showed that during the indiet- 
ment years ‘‘the cash on hand was expended during ’51 
through ’55’’ and that at the end of 1955 “‘there was $2800 
left’’ (J.A. 655, 618). Manifest difficulty was encountered 
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year (J.A. 522). He had been “surprised” and “amazed” that his 
father had so much money (J.A. 522, 552). The amount was not 
reported as a gift by his father (J.A. 675, 677) nor by appellant as 
trustee or donee (Tr. 697). 

Appellant’s brother, Sam Chaifetz, testified his father had told 
him of this donation, which was money the witness had never seen 
before (J.A. 472). He was then shown his mother’s affidavit, wit- 
nessed by him, that his father left nothing (J.A. 1948). 

Among other evidence casting strong doubt on this benefaction, 
was the income tax return history of appellant’s father. The first 
filed was for the year 1951. In 1951, 1952 and 1953 he reported: 
net income, each year, of under a thousand dollars (J.A. 675 et seq.). 
He ‘iets been a part-time painter and had needed support (J.A- 
434). 

10 Mr. Cohen, although called by the defense (J.A. 614) was not- 
asked about this admission. When the Government proposed to- 
call Mr. Hackett in rebuttal, the Court was reminded by the de- 
fense that it had “stayed completely away” from the incident 
(Tr. 2574; J.A. 681-2). 
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in allocating the claimed hoard in an attempt to show it 
‘““became intermingled with the assets reflected on Govern- 
ment’s 66’??? (J.A.617). Appellant’s net worth statement 
shows cash on hand, as of the end of 1953, in the amount of 
eighteen thousand dollars, dropping to one thousand dollars 
at the end of 1954 (Def. Ex. 45, J.A. Vol. III). Correspond- 
ingly, line ten of the statement shows a new asset for 1954, 
shares in Republic Building and Loan Association, amount- 
ing to ten thousand dollars. In rebuttal the Government 
showed there was no such asset (J.A. 702). The entry 
was described by agent Hein as a ‘‘plugging filing, in other 
words, you know the figure you want to arrive at and you 
use that cash on hand figure to balance out what you want to 
arrive at’? (J.A. 702). 


STATUTES INVOLVED 


Int. Rev. Cove or 1939, § 145 (b) (now Int. Rev. Code of 
1954, § 7201):* 


§ 145. Penalties... 


(b) Failure to collect and pay over taz, or attempt to 
defeat or evade tax. 


Any person required under this chapter to collect, 
account for, and pay over any tax imposed by this chap- 


11 There was clear warrant for the jury’s rejection of direct evi- 
dence of the hoard in view of implausible circumstances surrounding 
the testimony. Appellant’s wife left him in January, 1950, after 
a separation under the same roof for five years (J.A. 440-47). 
On direct examination appellant had occasion to volunteer that 
marital difficulties were due to her extravagance (J.A. 499). Yet 
on the very day she left him this large sum was allegedly ex- 
hibited to her and her attorney, Dorsey K. Offutt, at a time he 
came to their home, on her behalf, to discuss divorce and settle- 
ment. The wife did not receive anything for herself, two hundred 
a month being agreed upon for the children (J.A. 458-67). 

120Qn the basis of his audit Revenue Agent Hein testified he 
was able to trace the source of funds for each asset purchased 
by appellant from 1951 to 1955 (J.A. 683). 

18 The appellant was charged in count three and convicted as 
charged under the above section. Note 2 and text, supra. 

Count four charged appellant under Section 7201 of the Internal 
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ter, who willfully fails to collect or truthfully account 
for and pay over such tax, and any person who willfully 
attempts in any manner to evade or defeat any tax im- 
posed by this chapter or the payment thereof, shall, in 
addition to other penalties provided by law, be guilty 
of a felony and, upon conviction thereof, be fined not 
more than $10,000, or imprisoned for not more than five 
years, or both, together with the costs of prosecution. 


SUMMARY OF ARGUMENT 
I 


It is settled that civil servants are not conclusively pre- 
sumed to be biased by reason of their employment. 


Revenue Code of 1954. Section 7201 defines and punishes the 
crime of wilful attempted evasion of taxes in the same manner as 
its predecessor (Section 145(b)), the additional felonies of wilful 
failure to collect or pay over a tax, not concerned here, being put 
in a separate section (Sec. 7202) in 1954. 

Section 7201 provides: “Any person who willfully attempts in 
any manner to evade or defeat any tax imposed by this title or the 
payment thereof shall, in addition to other penalties provided by 
law, be guilty of a felony and, upon conviction thereof, shall be 
fined not more than $10,000, or imprisoned not more than 5 years, 
or both, together with the costs of prosecution.” 

Over the objection of the prosecution (e.g. note 2), the trial 
court submitted to the jury under count four (J.A. 777) the pur- 
portedly included misdemeanor of willfully failing to supply re- 
quired information. Int. Rev. Code of 1954, § 7203. Section 7203 
(formerly § 145(a) of the Int. Rev. Code of 1939) reads: “Any 
person required under this title to pay any estimated tax or tax, 
or required by this title or by regulations made under authority 
thereof to make a return (other than a return required under 
authority of section 6015 or section 6016), keep any records, or 
supply any information, who willfully fails to pay such estimated 
tax or tax, make such return, keep such records, or supply such 
information, at the time or times required by law or regulations, 
shall, in addition to other penalties provided by law, be guilty of 
a@ misdemeanor and, upon conviction thereof, shall be fined not 
more than $10,000, or imprisoned not more than 1 year, or both, 
together with the costs of prosecution.” 
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II 


To make out the felony of willfully attempting to evade 
an income tax in any manner it is necessary to prove an 
act of commission. The graver crime of necessity excludes 
the lesser offenses defined in Section 145(a) of the Internal 
Revenue Code of 1939, which are misdemeanors penalizing 
mere failure to act. 

Ii 


The appellant received a fair trial, there being no basis 
in the record for his particular complaints. 


IV 
The jury were not influenced by articles they had not read. 


Vv 


Appellant has abandoned his claim of newly-discovered 
evidence allegedly affecting the jury’s verdict. 


VI 
There was ample evidence to support the verdict. 


Vir 
A verdict of guilty of tax evasion is not inconsistent with 
an acquittal as to a prior year. 
VIII 
The number of character witnesses was established by 
agreement and appellant was not otherwise prejudiced. 


Ix 


Where a defendant claims a cash hoard to explain ap- 
parent increases in net worth his income tax reporting his- 
tory for years prior to the indictment may be brought out. 


x 


Appellant was not entitled to specific language or repeti- 
tious instructions. 


Government Employees Are Qualified to Try Income Tax Cases 


Appellant’s first argument (Br. 12b-14) is that he did not 
receive a fair trial because of the ‘‘court’s refusal to strike 
all federal employees from the jury’’ (Br. 12b). The argu- 
ment runs that any attempt on voir dire to show actual bias 
of civil servants, ‘‘knowing that their own income depended 
on the collection of taxes,’’ would be futile (Br. 13). 

This is no more than a claim of conclusively-presumed 
bias, long since rejected."* United States v. Wood, 229 U.S. 
123 (1936) ; Frazier v. United States, 335 U.S. 497 (1948) ; 
Dennis v. United States, 339 U.S. 162 (1950); Burgman v. 
United States, 88 U.S. App. D.C. 184, 188 F.2d 637 (D.C. 
Cir. 1951). In the Wood case the Court, reviewed with ap- 
proval an opinion rejecting an argument very similar to 
that of the appellant. 


‘*And referring to the particular contention as to the 
gs Pp 


interest of a taxpayer of a town in... penalties de- 


14 By virtue of a decision on common law grounds in 1908, Gov- 
ernment employees were disqualified for “jury service in criminal 
and other cases in which the Government was a party.” Frazier v. 
United States, 335 U.S. 497, 508 (1948). In 1935, by statute, the 
disqualification was removed. 11 D.C. Cope § 1420 (1951) ; United 
States v. Wood, 229 US. 123, 131-133 (1936). 

Challenges for cause are of two types, either “upon grounds of 
absolute disqualification” or “for actual bias”. Id. at 135. Actual 
bias must now be shown to sustain a challenge against Government 
employees. “ ‘In criminal prosecutions the Government is acting 
simply as the instrument of the public in enforcing penal laws for 
the protection of society. In that enforcement all citizens are in- 
terested. It is difficult to see why a governmental employee, merely 
by virtue of his employment, is interested in that enforcement 
either more or less any good citizen is or should be... We think 
that the imputation of bias simply by virtue of governmental em- 
ployment, without regard to any actual partiality growing out of 
the nature and circumstances of particular cases, rests on an as- 
sumption without any rational foundation.’” Frazier v. United 
States, supra at 509-10 (quoting from the Woods case). 
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manded, the court added: ‘Such an interest as arises 
from that cause is remote and minute. ...’”’ 


Id. at 147. 


In the Frazier case the Court said: 


‘‘As respects challenge for ‘actual bias,’ the Wood 
opinion was careful to put Government employees on 
the same basis as prospective jurors privately em- 
ployed. It stated: 


“All the resources of appropriate judicial inquiry 
remain available in this instance as in others to 
ascertain whether a prospective juror, although 
not exempted from service, has any bias in fact 
which would prevent his serving as an impartial 
juror. In dealing with an employee of the Gov- 
ernment, the court would properly be solicitous to 
discover whether, in view of the nature or circum- 
stances of his employment, or of the relation of 
the. particular governmental activity to the mat- 
ters involved in the prosecution, or otherwise, he 
had actual bias, and, if he had, to disqualify him.’ ”’ 


Id. at 512-13. 


In this case the trial judge gave appellant ample oppor- 
tunity to discover actual bias on the part of prospective 
jurors. Prior to trial a motion to permit individual ex- 
amination of jurors was granted (J.A. 3), and the process 
of selection consumed an entire day (Tr. 1, 186). In the 
course of the proceedings on voir dire the trial judge had 
occasion to say ‘‘I am going to be liberal as to challenges 
for cause: (Tr. 23; note 14). The promise was fulfilled. 
General questioning elicited that included in the large num- 
ber of prospective jurors were four employees of the Inter- 
nal Revenue Service, all of whom were excused for cause 
(Tr. 37, 39-40). Another prospective juror was excused 
for cause merely because his brother was employed in the 
Service (Tr. 40). A prospective alternate juror was ex- 


cused for cause because her husband was a retired nar- 
coties agent (Tr. 173). 


In the Frazier case a narcotics conviction was sustained 
despite the fact that a Treasury employee and a wife of 
another were on the jury. Further, in Frazier the panel 
finally chosen consisted entirely of Government employees. 
As appellant recognizes (Br. 13, n. 9) ten of the jury panel, 
as finally constituted in this case, were Government em- 
ployees, none of whom were employed in the Treasury. 

The criminal law gives a defendant the ‘right of peremp- 
tory challenge . .. to be exercised in the party’s sole dis- 
cretion . . . But the right is given in aid of the party’s 
interest to secure a fair and impartial jury, not for creating 
ground to claim partiality which but for its exercise would 
not exist.’’ Frazier v. United States, supra at 505. In this 
connection it is to be recalled from the counterstatement 
(note 1 and text) that there was a change of venue to Wash- 
ington, D.C. on appellant’s own motion. But for his own 
election, appellant would have been tried in Baltimore, 
where a lower percentage of Government employees is 
to be expected on jury lists. 

Thus it is clear that appellant was accorded an oppor- 
tunity to show actual bias and was tried by a jury un- 
reserved in their declarations under oath that they would 
be impartial. 

II 


The Misdemeanor of Wilful Failure to Supply Required In- 
formation (Section 145(a) of the Internal Revenue Code of 
1939) Is Not Necessarily Included Within Section 145(b), 
the Felony of Wilful Attempted Evasion of Taxes in Any 
Manner 


In several different contexts within his brief appellant 
maintains that Section 145(a) of the Internal Revenue Code 
of 1939, defining misdemeanors, is necessarily included in 


75 Appellant’s tenth argument (Br. 51-53) is that the court erred 
in failing to submit to the jury the misdemeanor allegedly in- 
cluded in the felony charged in each of the three counts relating to 
1951 to 1953. The point is repeated in appellant’s eleventh argu- 
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the felony defined in Section 145(b), and, of course, that 
the same relation existed between these offenses as they 
appear in the Code of 1954, which was the basis of the 
fourth count on which an included offense verdict was re- 
turned. See notes 2, 13, and text, supra. 


It therefore emerges that the trial court was clearly 
correct, if for another reason,’* in not submitting to the 
jury the offenses allegedly included under the first three 
counts, on the last of which the felony conviction was had. 
See note 2. The misdemeanor of willfully failing to supply 
information (Section 145(a) of the 1939 Code and 7203 of 
the 1954 Code) is not an “‘offense necessarily included’’ in 
the felony of willfully attempting to evade an income tax 
by filing a false return within the meaning of Rule 31(c) 
of the Federal Rules of Criminal Procedure. 


Ea 


ment (Br. 55). The trial court, in its memorandum opinion (Tr. 
$23, n. 9 and text) notes that appellant “conceded” it would be im- 
proper to submit the lesser offenses because, as allegedly included 
in the first three counts, they were barred by the statute of limita- 
tions. This “concession” appears almost compelled by overwhelming 
authority. Annot., 47 A.L.R.2d 887 (1956). Claimed inclusion 
was also the subject of the defense’s first requested instruction 
(J.A. 784). The restriction of this instruction to the last two counts, 
as reflected in the trial court’s notation “Given as to last two 
counts” (J.A. 784) was agreed to by the defense (J.A. 745-47). 
Cf. Appellant’s Br. 55, 57. 

Appellant’s second argument (Br. 14-15) is that the jury’s ver- 
dict on count four was a nullity as the applicable misdemeanor. 
Section 7203 of the Internal Revenue Code of 1954, consists of a 
wilful failure to supply information required by law and the verdict 
blanks supplied the jury did not contain the word “wilful,” nor 
was it used by a juror orally when each was individually polled. 


16 As has been seen in the previous footnote, the court did sub- 
mit the lesser offense, of which appellant was convicted under the 
fourth count (the statute barring misdemeanors for earlier years). 
See also note 2. From the authorities cited at length above, sub- 
mitting the lesser offense was clear error, and the conviction on the 
fourth count cannot stand because appellant had not been charged 
with such an offense. But this error was invited by the defense and 
as the sentence on the fourth count was less than and concurrent 
with that on count three, the error is harmless. Hirabayashi v. 
United States, 320 U.S. 81 (1943). 
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Appellant relied below (J.A. 784) on United States v. 
McCue, 160 F. Supp. 595 (D. Conn. 1958). That decision 
is clearly erroneous because it regards the wilful filing of 
a false return in an attempt to evade the tax, the gist of 
which is that it is an act of commission, as being but a 
higher gradation of a statutory misdemeanor, whose es- 
sential mark is that it penalizes mere omission. 

The McCue case is completely out of harmony with the 
course of decision subsequent to Spies v. United States, 317 
U.S. 493 (1948). Prior to the Spies case the two sections 
were, in some factual situations, poorly separated. <A 
simple failure to file a return and pay, if wilful, would at 
once and without more, permit conviction on both Sections 
145(a) and 145(b).7 But the Spies case importantly recog- 
nized the requirement of an affirmative act in order to war- 
rant finding the ‘‘attempt’’ element specified in Section 
145(b). The Court characterized Section 145(a) offenses, 
including wilful failure to supply information, as crimes 
of omission. The elucidation of the Court in Spies re- 
vealed that there is a vast barrier between the offenses, 


weakening in proportion the argument as to necessarily 
included offenses. 


All cases ruling on the point subsequent to the Spies 
case, except McCue, have held that violation of Section 
145(a) is not an offense necessarily included in a charge 
of violating Section 145(b). In United States v. Kafes, 
214 F. 2d 887 (3d Cir. 1954), cert. denied, 348 U.S. 887 
(1954), the defendant was convicted of violating both Sec- 
tion 145(a) and (b) for the same years. He argued that 
the prosecution should have been required to elect and 
that his conviction on both charges constituted double 
jeopardy. These contentions were rejected and the con- 
victions affirmed on all counts. In Lee v. United States, 
238 F. 2d 341, 346 (9th Cir. 1956), the defendant contended 
that he was entitled to a requested instruction that the 


" United States v. Miro, 60 F.2d 58 (2d Cir. 1982); O’Brien v. 
United States, 51 F.2d 193 (7th Cir.), cert. denied, 284 US. 613 
(1931). 
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jury might consider violation of 145(a) as a lesser included 
offense. In rejecting this contention the Court said: 


“The contention’’ (of defendant’s right to an in- 
struction on 145(a2) as an offense included in 145(b)) 
“tis rejected, for obviously the ‘lesser offense’ men- 
tioned in the requested instruction was not necessarily 
included in the offense with which appellant was 
charged. The requested instruction was properly re- 
fused.’’ 


In Dillon v. United States, 218 F. 2d 97 (8th Cir. 1955), 
cert. dismissed upon suggestion of death, 350 U.S. 906 
(1955), defendant argued for an instruction that the jury 
might find him guilty of one of the lesser offenses defined 
in Section 145(a) or 3616(a) instead of the charge of vio- 
lating Section 145(b). The court held that there was no 
evidence tending to establish a violation of Section 145(a) 
and that such part of the instruction was properly refused. 
As to Section 3616(a), the court concluded that this sec- 
tion did not apply to income tax returns, and was confirmed 
in this holding by the Supreme Court in Achilli v. United 
States, 353 U.S. 373 (1957). Even where, in an earlier case, 
the Supreme Court assumed that 3616(a) applied to in- 
come tax returns, it held that the lesser offense was not an 
included offense which should be submitted to a jury where 
a defendant was charged with violating Section 145(b), 
even though on the particular facts the area which the two 
statutes covered was identical, i.e., filing a false return 
with intent to evade taxes. Berra v. United States, 351 
U.S. 131 (1956). 

To make out the felony of attempted evasion it is neces- 
sary to prove an act of commission, that is the existence 
of a tax liability and some affirmative act done in a wilful 
attempt to evade or defeat it. It has been seen that the 
core of the trial judge’s opinion in the McCue case was the 
incorrect position that ‘‘failure to supply correct infor- 
mation’’ is an offense which is ‘‘necessarily included in 
an attempt to evade by filing a false return.’’ Id. at 600. 
This involves the fallacy of equating the supplying of in- 
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correct information to the failure to supply the ‘‘correct”’ 
information. To commingle a statutory crime of omission 
with one of commission, especially where both are attended 
by an element, willfulness, which takes on color with the 
gravity of the statutory context, is to invite confusion in 
criminal trials. 

More than an erroneous application of a criminal rule 
is involved here. By the use of the words ‘‘in any manner”’ 
in the evasion statute, 2 comprehensive and all-inclusive 
concept is intended. As this Court has said: 


“‘It is common knowledge, and not disputed, that 
the making of a fraudulent return is the most common 
and also the most flagrant method of willfully attempt- 
ing to defeat or evade an income tax.’’ 


Rick v. United States, 82 U.S. App. D.C. 101, 102, 161 F.2d 
897 (D.C. Cir. 1947). In the Rick case this Court also had 
occasion to recognize the distinction that a ‘‘ wilful attempt 
must necessarily consist of an affirmative act, whereas... 
a failure . . . would be complete without any affirmative 


act.’”’ Id. at 104. 

It is thus seen that since the Internal Revenue Code of 
1939, which to some degree attempted a consolidation of 
criminal offenses, the courts in such cases as Spies and 
Ricks have elucidated the difference between the key felony 
in a penal scheme protective of income taxation, and mere 
failure such as here concerned. The Code makes malfea- 
sance a felony; it makes mere non-feasance a misdemeanor. 
As the Supreme Court pointed out in Spies v. United States, 
317 U.S. 492, 499 (1943), the felony involves ‘‘some willfal 
commission’’ in contrast with the ‘‘willful omissions that 
make up the list of misdemeanors.’’ The record here re- 
veals that appellant was guilty, not of wilful omissions, 
but of numerous acts of wilful commission. It seems en- 
tirely apropos to apply the perceptive logic of the Ricks 
case wherein this Court observed that ‘‘It is impossible 
to construe the making of a false or fraudulent return as a 
failure.’’ Id. at 103. 
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I 
Appellant Received a Fair Trial 


Appellant’s third argument (Br. 16-38) is that the prose- 
eution was conducted in a manner prejudicial to him. 


(a) 

Subsection (a) of appellant’s third argument is ‘“‘he was 
prejudiced by the conduct of the prosecutor who indulged 
in unfair and unnecessary tactics by placing undue em- 
phasis on the display of the evidence being used in the 
case’’ (Br. 16). The specific complaint is that the prose- 
eution utilized a ‘‘wire grocery cart”’ to convey “papers 
and exhibits’’ into the court room (Br. 16). 

Appellant draws attention (Br. 16) to but one reference 
to the cart in the record (J.A. 719), an instance where 
the cart was of aid to the defense. The appellant does 
not refer to the fact that the cart was mentioned by the 
defense in appellant’s closing argument. Reference was 
incidental to an ironic comment on the zeal of the prosecu- 


tion, the significant feature being that the defense made 
perfectly clear that no point had been made as to the use 
of the cart. 


“Mr. Lavcuu: . . . Now, we made no point on 
that with Mr. Smithson having access to this cart?’ 
(Tr. 2797). 


Federal Criminal Rule 51 requires that a party make 
“known to the court the action which he desires the court 


18 “By Mr. AHERN: 

“Q. Sir, do you recall at the break yesterday, or Friday, that 
you were being questioned about bonds? 

“A. Yes. 

“Q. Now, I will ask you, sir, do you have records before you that 
you will need with respect to bonds? 

“A. It is in the carriage there. 

“Mr. Smrruson: Are these the ones? 

“The Witness: Yes. 

“(Mr. Smithson tendered documents to the witness.)” J.A. 719; 
Tr. 2673. 
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to take.”? Here there was express waiver of objection to 
the use of a mechanism having no innate tendency to create 
prejudice. Therefore the claimed ‘‘unfairness”’ (Br. 16) 
of the prosecutor not only has no foundation in fact but 
is a point unpreserved for review. 


(b) 

Subsection (b) of appellant’s third argument (Br. 16-17) 
is that he ‘‘was prejudiced by the conduct and tactics of 
the prosecutor who indulged in unfair and unnecessary 
means of calling to the attention of the jury panel the 
alleged magnitude of the case by issuing 87 subpoenas for 
witnesses whose testimony, as to at least 50% of which 
was to be testified to, was already stipulated to in advance’’ 
(Br. 16). 

Tending to eliminate any prejudice from the mere num- 
ber of witnesses was the fact, shown in the first argument, 
that in addition to witnesses a large jury panel was in 
attendance. Selection took a whole day. <A stipulation ” 
had been entered into which eliminated most of the formal 
proof of the items contained in the prosecution’s net worth 
statement” for the years in question. When court was 
convened on the first day, counsel approached the bench 
and the following was said by the prosecutor: 


“«.. Toa great extent, I am going to eliminate the 
identification of witnesses, unless connsel has some ob- 
jection, because we have stipulated a number of items, 
and I have prepared a rough draft of that stipulation, 
which is finally being run now. I hope to get it to 
you before the noon hour today. 

“I think we might eliminate that identification of 
those about whom: 

‘“‘Mr. Anern: Of the stipulated items. 

“Mr. Lavcuur: Certainly.’ (Tr. 4). 


As in the previous subsection, the point was not pre- 
served as an objection, required under the Federal Rules 


19 Gov. Ex. 22, J.A. 89-94. 
20 Gov. Ex. 66, J.A. Vol. III. 
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of Criminal Procedure, was not made. Further the record 
affirmatively shows absence of the claimed prejudice. 


(¢) 

It will be recalled that there were conflicts between ap- 
pellant’s testimony and that of his relatives, although the 
latter were enlisted in his aid. Subsection (c) of appel- 
lant’s third argument (Br. 17-19) is that it was prejudicial 
for the prosecutor to develop that during an interview 
certain of his relatives discussed answers in Yiddish. No 
predudice was intended nor implied from the mere ref- 
erence to a foreign dialect. See note 9 and J.A. 553. 


(d) 


Appellant’s third argument” also contains the conclu- 
sion that records were obtained by subterfuge (Br. 27). 
This subject was extensively explored before the trial 
(J.A. 19-53), during the trial (e.g. J.A. 244) and was the 
subject of an instruction to the jury in language making 
plain that if the records were so secured a verdict of not 
guilty should be returned (J.A. 774). See also Memoran- 
dum Opinion, J.A. 55-60 (Tamm, J.) 


IV 
No Tax Article Was Read by the Jury 


Appellant’s fourth argument (Br. 39-40) is that he was 
““prejudiced because of the court’s manner and method 
of admonishing . . . the jury about tax articles . . . published 
during the trial’? (Br. 39). In support of this argument 
appellant points out that two articles on taxation were 


21 Most of the remainder of the third argument is that proof of 
guilt by the net worth method was not safeguarded by protective 
investigatory procedures (Tr. 20-38). See note 29. The specific alle- 
gations are answered in the counterstatement and argument six. 
The qualifications of the Internal Revenue Agent are attacked 
(Tr. 25-26), despite the fact they were expressly conceded below, 
relative academic accomplishments of the experts being inquired 
into only as they affected weight of particular testimony (Tr. 1229). 
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published in local papers during the trial, one on October 
20, 1959 and the other on November twelfth. He asserts 
these articles ‘‘prejudiced’’ him (Br. 39). 

The first article was described by the trial court as a 
mere description of business machines to be installed in 
the Internal Revenue Service (Tr. 534). Defense counsel, 
requesting that jurors be interrogated, recognized that if 
no one had read the first article there was ‘‘no harm done’’ 
(Tr. 535). Upon interrogation it developed that one juror 
had seen the headline but no one had read the article (Tr. 
538). 

It will be recalled, from argument one, that in addition 
to the individual interrogation of prospective jurors per- 
mitted the defense, general questions were proposed to 
the entire panel. One of these had been whether any pro- 
spective juror had ‘‘read anything in the newspaper con- 
cerning a tax evasion case in which the defendant, Mr. 
Chaifetz, is named ...’’ (Tr. 25). None had (Tr. 26). As 
appellant recognizes (Br. 39), both before and after this 
incident the trial court had most carefully and completely 
admonished the jury at frequent intervals as to the re- 
quired deportment of jurors.” The first innocuous news- 
paper incident inspired a specific admonition not to read 
tax articles at all: 


“ce 


. the Court would like to caution the jury, once 
again, as the Court did at the outset, that I appreciate 


22 J.A. 3, Tr. 43-44, 80, 184-5; J.A. 193, Tr. 289; J.A. 136-37; Tr. 
538-49; J.A. 166; Tr. 801, 890; J.A. 202, 204; Tr. 1104-5; J.A. 389; 
Tr. 1718-19; J.A. 484, Tr. 2011; J.A. 710. 

In the course of a long trial remarkably devoid of irregular in- 
cidents, a situation arose which has some incidental bearing on 
appellant’s fifth argument (Br. 40-43). The trial judge had occasion 
to ask Margaret S. Kingsbury, Juror No. 12 (J.A. 805), and Alter- 
nate Juror Jeanne C. McDaniel (Tr. 153), whether their whispers 
were comments (Tr. 1714). They said no, they had been talking 
“about lunch” (Tr. 1714; J.A. 402). At the bench the court had 
occasion to remark that talking in the court room could be attrib- 
uted, to some extent, to levity of defense counsel (Tr. 1716). The 
two jurors were admonished not to discuss the case during the 
process of the trial (J.A. 402). 
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the fact that you did not read the article, and I want to 
caution the jury that if any article appears during the 
progress of this trial, not only concerning this specific 
case, but concerning the matter of income taxes in gen- 
eral, that you should refrain from reading the article, 
and that applies, also, to anything that may appear 
on radio or television. You should refrain from listen- 
ing to it because you should be guided solely by the 
sworn testimony before you in this case when you 
come to the jury room for your determination of what 
your verdict shall be, not by anything that you have 
read or heard about this specific case or about income 
taxes in general’’ (Tr. 538-39). 


Thus the jury had a specific guide before the second 
article was published on November twelfth. As before 
there was no prejudice as no juror had read the account 
(J.A. 488). 

As pointed out in the beginning, appellant objects to 
the ‘‘manner’’ of the court’s admonition (Br. 39). This 
is in impermissible contrast with the position taken below. 
Immediately before the first admonition the defense had 
agreed that an appropriate warning should be given, coun- 
sel stating ‘‘I think Your Honor should do that’’ (Tr. 534). 
On both occasions no objection was tendered to the admoni- 
tions (Tr. 539; J. A. 488). The manner of an instruction, 
unobjectionable on its face, may not later be questioned 
unless the defense ‘‘at the time and on the record’’ has 
noted ‘‘what ... transpired.’’ Bulleci v. United States, 
87 U.S. App. D.C. 274, 282, 184 F.2d 394 (D.C. Cir. 1950). 

Appellant also objects to the fact that the jurors were 
allowed to separate during the course of the trial (Br. 39). 
This is also in contrast to the position taken at trial where, 
when the case was finally to be submitted, the defense stated 
it would have no objection if the jury were not cloistered 
even during the crucial period of deliberation (J.A. 745). 


28 The jury were in fact kept together over night (J-A. 6). 
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vV 


Appellant Cannot Complain in This Court of Alleged Preju- 
dicial Communications With the Jury 


Appellant’s fifth argument (Br. 40-43) is that a deputy 
marshal made prejudicial remarks to certain members of 
the jury who disobeyed the court’s injunction to report such 
an occurrence (Br. 40). He asks that his fifth argument be 
considered together with his ‘‘point’’ twelve,** which is 
as follows: 


“‘The defendant was prejudiced by the failure of the 
Court to take cognizance, active cognizance of the im- 
proper conduct and conversations indulged in between 
the deputy marshal in charge of the jury and several 
members of the jury while the trial was in progress, 
although such conduct was duly called to the attention 
of the court by defense counsel’’ (Br. 40). 


Appellant notes (Br. 40) that the trial judge was in- 
formed of this matter at the hearing on the motion for new 
trial on December 16, 1959 (Br. 40). The written motion 
did not contain any allegation of prejudicial communica- 
tions to the jury (J.A. 808-10). As will be developed, no 
more was said than that a motion addressed to this claim 
would be filed later if it could be substantiated. Although 
given an opportunity for an immediate or later hearing, 
a present hearing was declined and no motion was subse- 
quently filed. 

Pertinent to the conclusion that appellant was offered 
a hearing on his own terms are the following matters of 
record: Counsel (Mr. Ahern) informed the court that he 
had discussed with his client, also a lawyer, his and Mr. 
Laughlin’s further participation in the case as defense 
counsel and financial arrangements had not yet been made 


24 Appellant has no argument twelve (Br. 53, 62). In his state- 
ment of points he notes that the twelfth point “is combined with 
Vv” (Br. 12). 


23 


(J.A. 812, 814). Defense counsel felt that improper com- 
munication with a jury constituted newly discovered evi- 
dence, a matter to be determined at a hearing independent 
of the trial itself (J.A. 811-12). Appellant had been ad- 
vised that counsel would check to see if the charge was sub- 
stantiated and, if it was, and the appellant made satis- 
factory fee arrangements, the matter would be pursued 
(J.A. 814-815). 

Counsel informed the court that on November 25, 1959 
Alternate Juror Jeanne C. McDaniel * telephoned his office 
as a result of which both defense counsel ‘‘arranged a 
luncheon, discussed the facts of the case and during the 
discussion she stated that certain remarks had been made 
by the marshal during the course of the trial’’ (J.A. 812). 
Asked by the court about the alleged remarks, the following 
transpired: 


“Mr, Anggsw: Well, she claims that on one occasion 
in the cafeteria she was seated at the table with two 
jurors and the marshal came over to the table and said 


that Mr. Offutt had been interviewing him and ques- 
tioning him and pumping him but hadn’t—but he hadn’t 
been able to get anything out of him. 

‘¢And then another remark was to the effect that 
when some question about the jurors smiling, that a 
remark was made—we haven’t been able to ascertain 
—I haven’t made any inquiry—in effect, Chaifetz would 
like nothing better than a mistrial. 

‘<And then a third remark was supposed to be when 
the jury was out for some time, some remark about 
sending hay in to the donkeys. 

‘“‘The Covrr: What? 

‘“‘Mr. Angry: Sending hay in to the donkeys be- 
cause, apparently, they were taking so long. 


25 While Mrs. McDaniel was never referred to other than as an 
alternate juror, the trial judge clearly identified her by description 
(J.A. 816; see note 22). 
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“¢The Courr: Frankly, I don’t—— 

‘‘Mr. Angrn: I don’t know either.” 

‘‘The Court: I don’t know what that means. . . . 

“The Court: Was Offutt talking to this alternate 
juror? 

Mr. Auern: No, Offutt was talking with the marshal 
and, allegedly, the marshal walked over to the jurors 
and made the statement that Offutt had been pumping 
‘me but he didn’t get anything out of me’—this is the 
marshal saying this to the two jurors . . .”’ (J.A. 
813-14). 


Counsel told the court that a motion ‘‘was not in shape to 
be filed at this time because it is not verified ...’” (J.A. 811). 
He told the court that Mrs. McDaniel had been ultimately 
excused from the case as she was but an alternate juror. 
Therefore he wished an opportunity to interview members 
of the panel (J.A. 812). Defense counsel continued that 
as to the Offutt incident, Mrs. McDaniel had changed her 
story, first saying that two jurors had been exposed to the 
comment, then changing it to three (J.A. 812). One juror,” 
allegedly involved, was interviewed but ‘‘said it wasn’t 
said. She doesn’t recall’’ (J.A. 814). 

Appellant claims a ‘‘failure of the court to take ... active 
cognizance of the situation’’ (Br. 40). This is a claim with- 
out substance. The court told counsel ‘‘. . . Ithinkitisa 
serious proposition to leave half accusations hanging in 
the air’’ (J.A. 814). The court repeatedly asked counsel 


26 Shortly after five P.M. on November 23, 1959 the case was 
submitted to the jury (J.A. 711; Tr. 2882). The alternates were 
excused, and to avoid further contact were sent to the jury room 
to get their belongings before the jury entered to deliberate (Tr. 
2883-84). The verdict was returned at 11:15 P.M. the following 
day, the jury having been kept together in the interim (J.A. 6, 
799-805; Tr. 8297). It is therefore internally evident that the 
alleged remark about “hay” affected no juror. 

27 Counsel identified this juror as “Mrs. King” (J.A. 814). This 
was possibly a slip of the tongue or a reportorial error. There was 
no one named “King” on the jury (J.A. 799-805). There was a 
“Mrs. Margaret Kingsbury.” See note 22. 
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what relief he requested (J.A. 815) and what the court was 
expected to do (J.A. 813). To this the court received the 
reply ‘‘I don’t expect your Honor to do anything about it”’ 
(J.A. 813). It has been seen that in the course of the 
colloquy counsel explained that a motion for a new trial 
on the ground of newly discovered evidence was not ‘‘in 
proper shape to be filed at this time because it is not veri- 
fied at this time.”’ (J.A. 811). Against his better judg- 
ment counsel was noting the matter because his client, a 
lawyer, felt it might otherwise be waived (J.A. 811, 815). 
Counsel stated he was in a position to state for the record 
he was not making the motion at this time. The trial judge 
then said he would not decide the matter then pending ‘‘for 
sometime,’’ intimating that the newly discovered evidence 
motion could be filed, if the defense were so advised, during 
the time a pending motion was held under advisement 
(J.A. 815). This, it developed, was a period of two months 
(J.A. 6-7). 

At the close of the colloquy on this point the defense 
stated that should new counsel come into the case the point 
was noted, and if present defense counsel stayed in they 
would pursue it if investigation proved it substantial and 
provided appellant paid for the services (Tr. 815, 814). 
Counsel finally stated ‘‘Well, my request is this, No. 1, that 
the matter is not ready to be presented.’’ The court then 
asked ‘‘You are not requesting the court to consider it at 
this time,’’ and the final reply was ‘‘No, I am not’’ (J.A. 
816). 

Appellant urges that the prosecution ‘‘may contend that 
no motion was made,’ and relies, in answer, on authori- 
ties holding that “‘ ‘if it appears that such communications 
have taken place, a presumption arises that they were prej- 
udicial’’’ (Br. 43). But this begs the actual question. 
At the hearing counsel stated they could not sustain at that 
point their preliminary burden of showing that communi- 
cations had in fact been made. There was no affidavit on 
whose sufficiency the court was asked to rule. See Klimes 
v. United States, 105 U.S. App. D.C. 23, 263 F.2d 273 (D.C. 
Cir. 1959). Counsel were merely noting the point to avoid 
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the possibility of waiver. Even had this not been the case, 
in view of counsel’s own assessment of their preliminary 
investgation, there would have been a ‘‘failure in tender 
of proof’’ requiring denial of the motion. Frazier v. United 
States, 335 U.S. 497, 503 (1948). 

Appellant states this was a serious matter which the 
trial court ‘‘ignored’’ (Br. 41). On the contrary the trial 
court, as requested, noted the point to preserve appellant 
from a future claim of waiver and held the matter open 
for two months during which this independent proceeding 
was abandoned. The ruling below was on the assumption 
that the claim constituted newly discovered evidence. In 
this posture jurisdictional time will not expire until Feb- 
ruary, 1962 (J.A. 829). Fed. R. Crim. P. 33. It is there- 
fore concluded that a motion on appellant’s part might yet 
be entertained below if he can persuade the District Court, 
the designated forum to determine such issues of fact, that 
his neglect has not been inexcusable. 


VI 


Evidence Amply Supported the Felony Conviction 


Appellant’s sixth argument is that the court erred in not 
ordering entry of a judgment of acquittal at the close of the 
Government’s case (Br. 43-45). The seventh argument 
(Br. 45-49) is that acquittal should have been ordered at 
the ‘‘end of the entire case’’ (Br. 45). Both arguments 
will be treated together as it is the substantiality of evi- 
dence of guilt at the close of all the testimony which gov- 
erns submissibility to a jury. Fed. R. Crim. P. 29; United 
States v. Calderon, 348 U.S. 160, 164 n. 1 (1954); Battle v. 
United States, 92 U.S. App. D.C. 220, 206 F.2d 440 (D.C. 
Cir. 1953). 

Manifestly there was sufficient evidence to go to the jury. 
It was implicit in the defense that there was an additional 
tax due and owing for the years in question but for appel- 
lant’s claimed ‘‘additional assets’’ at the starting point 
and a claimed benefaction of ninety-six hundred dollars at 
the mid-point of the indictment years. The evidence of 


loans receivable was not such as required acceptance by a 
jury,”* and the existence of a cash hoard at the outset and 
a subsequent donation by appellant’s father were sharply 
controverted. See notes 7, 9, 11 and text, supra. Will- 
fulness was substantially shown by specific items of un- 
reported income. See note 4. 


The appellant urges (Br. 48) that proof of guilt by the 
net worth method was not safeguarded by the running 
down of leads furnished by the taxpayer. A short answer, 
permitted on this record, is that objective leads were fol- 
lowed. See note 7.% In this connection it is noted that 
appellant’s defense was largely based on the interested 
testimony of relatives and close friends, who rarely 
kept records. Only ‘‘leads reasonably susceptible of being 
checked’’ need be followed and, assuming for argument a 
deficiency in this regard, evidence, as here, may be sufficient 
in other particulars to convict. Holland v. United States, 
348 U.S. 121, 138 (1954). 


28 Hooper v. United States, 216 F.2d 684, 688 (10th Cir. 1954). 

29 Special Agent McIntyre, in answer to cross-examination, stated 
that his attention was officially directed to certain contentions de- 
veloped on behalf of the appellant at a regional conference in 
Philadelphia which the agent did not personally attend (J.A. 391). 
Comment was asked as to certain deductions claimed on appellant’s 
various returns (J.A. 391-2). One such lead developed a large 
overstatement of telephone expense (J.A. 392; J.A. 225-7). The 
agents were never shown any receipts for expenses (J.A. 232). 
Some alleged specific items of unreported income were claimed to 
be in part a return of costs, but appellant itemized business deduc- 
tions under broad heads which might have included them. See the 
Audrey Moore transaction listed in the addendum under 1955. An 
instance of double deduction has been given. See note 6. 

The investigation of loans receivable and the asserted donation 
in 1953 were thorough. See notes 7 and 9. The direct evidence of 
the cash hoard depended on the incredible testimony of interested 
witnesses. See note 11. 
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Vil 


The Jury Returned a Consistent Verdict of Guilty on the Third 
Count 


Appellant’s seventh argument is that the court erred in 
not ordering entry of a judgment of acquittal (Br. 45-49). 
As appellant’s sixth argument (Br. 43-45) is addressed to 
the same point, the answers in the previous argument are 
incorporated here. 

In addition to the contention that there was insufficient 
evidence to warrant submission of the third count to the 
jury, appellant makes the additional argument that a ver- 
dict of guilty on the third count was inconsistent with 
verdicts of not guilty on the first and second counts, as 
the latter findings were necessarily to be considered a re- 
jection of the Government’s opening net worth (Br. 46). 

There is no legal justification for this conclusion. Un- 
explained increases in net worth from an established start- 
ing point may support the ultimate inference of substan- 
tially understated income in any given year. But there 
must also be evidence of willfulness, ‘‘the tax evasion mo- 
tive.” Holland v. United States, supra at 139. Willful- 
ness may be derived from all the facts and circumstances 
attending an understatement of net income, such as the 
demonstration of specific items of unreported income, a 
line of proof distinct from net worth computation. Hooper 
v. United States, 216 F.2d 684 (10th Cir. 1954) ; see United 
States v. Calderon, 348 U.S. 160, 165 (1954). That the 
choice of the jury may well have turned on willfulness was 
indicated by the trial judge who remarked ‘‘that the Gov- 
ernment showed the greatest number of specific omissions 
from income on the 1953 return’’** (J.A. 821-22). There- 


30 Spies v. United States, 317 U.S. 492, 499 (1943). 

31 In his third argument (Br. 22) the appellant states the follow- 
ing with reference to the court’s memorandum opinion: “Your 
appellant therefore further claims the court’s pronouncement that 
the verdicts of the jury need not be consistent, etc., and that Memo- 
randum is illogical and in error when applied to this case.” 
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fore the conclusion does not follow that a verdict of guilty 
is inconsistent with an acquittal as to a previous year. Such 
a situation was noted in passing and without question in 
Holland v. United States, supra at 130. 

In any event, there is no longer a justification under 
modern authorities to arrive at a conclusion of inconsist- 
ency from such premises as appellant employs. Verdicts 
shall not be set aside ‘‘even though the inconsistency can 
be explained by no rational considerations.’’ American 
Medical Ass’n v. United States, 76 U.S. App. D.C. 70, 89, 
130 F.2d 233 (D.C. Cir. 1942), aff’d, 317 U.S. 519 (1943) ; 
see also Memorandum Opinion, J.A. 822, n. 7 and text. 


Vil 


The Number of Character Witnesses Was Established by 
Agreement 


In his eighth argument (Br. 49-50) appellant claims that 
he was ‘‘prejudiced by the action of the trial court in pres- 
suring defense counsel to limit the number character wit- 
nesses he would call’’ (Br. 49). The record reveals no 
‘‘pressure’’ * and no prejudice. 

The evening before the witnesses were called, the trial 
judge ascertained from the defense that character wit- 
nesses would be in court the following day (J.A. 649). The 
next day the court asked how many character witnesses 
would be called. The defense suggested five, the Court 
replying ‘‘Yes. Well it shouldn’t be over five’’ (J.A. 662). 
After further colloquy the following transpired: 


“The Courr: ... Why don’t you limit it to four? 
“Mr. Lavenur: All right. 

“<The Court: I will say four. 

‘‘Mr. Lavcuur: All right, your Honor’’ (J.A. 663). 


Some objection was expressed to the limitation later, when 
witnesses, not present earlier, began to appear (J.A. 665- 


2 The “pressure” contention is repeated in appellant’s third argu- 
ment (Br. 24). 
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668). But the number four had been readily agreed to at 
the beginning and was but one less than that initially sug- 
gested by the defense. 

Appellant asserts that the trial court ‘‘compounded the 
error by refusing to advise the jury that failure of the de- 
fense to call certain other character witnesses after the 
fourth one, should not be construed that if they were called 
their testimony would have been unfavorable’? (Br. 49). 
As developed further on in his brief, appellant’s argument 
is that it was error to deny his requested instruction num- 
ber five (J.A. 787) which would have notified the jury that 
in his ‘‘opening statement’? defense counsel stated ‘‘he 
would call Judge Letts and another Judge from Municipal 
Court.’’ 


Judge Letts was not mentioned by name in the opening 
statement which contained but a general reference to the 
effect that character testimony would be adduced ‘“‘from 
lawyers and judges as the case may be’’ (J.A. 73). Judge 
Letts had been mentioned by name on one occasion, a month 
before the jury was charged, when the defense made its 


preliminary statement to the entire panel as to prospec- 
tive witnesses (Tr. 15-16). In this statement the defense 
emphasized three times that, at least as to expert and 
transaction witnesses, the list was tentative. It concluded 
with the additional statement to court and jury: ‘And as 
the case progresses, of course, Your Honor, it may be neces- 
sary either to subtract from this list or to call additional 
witnesses’’ (Tr. 16). It is further to be observed that ulti- 
mately, after consultation with appellant, the defense called 
Hon. George E. C. Hayes, present in court, in lieu of J udge 
Letts (J.A. 770-71). As the trial judge notes in his memo- 
randum opinion, ‘‘failure to call Judge Letts, or any other 
judge, rested entirely with the defense’? (J.A. 824). 

It is inescapable that no juror could reasonably have 
assumed that any particular character witness, named by 
the defense, would ultimately be called. In fact the char- 
acter witnesses who did take the stand had not been identi- 


33 Argument XI, Br. 58. 
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fied to the jury. In addition to another prominent lawyer 
(J.A. 668), the defense called Mr. George E. C. Hayes, not 
only a leading lawyer for many years but currently the 
holder of a quasi-judicial post as Commissioner of Public 
Utilities (J.A. 671). The Clerk of the District Court testi- 
fied as well as the Assignment Commissioner (J.A. 665). 
Elsewhere (Br. 23) appellant himself recognizes the ade- 
quacy of these personages to establish his reputation at 
the bar and in the community, so it cannot validly be con- 
cluded that he was impeded in any way. 

Among other authorities relied on by the trial judge in 
dismissing appellant’s contention that there had been an 
abuse of discretion (J.A. 824, n. 13), was United States v. 
Baysek, 212 F.2d 446, 447 (3rd Cir. 1954), cert. denied, 
348 U.S. 836 (1954) in which the number of cumulative 
character witnesses was held properly restricted. Also 
pertinent was the holding that the defendant was not en- 
titled to a charge naming others willing to testify. 


Ix 
Reference to Prior Income Tax Returns Was Permissible 


Appellant’s ninth argument is that the court should not 
have permitted testimony as to the ‘‘income tax returns for 
the defendant for 1945 through 1950’’ (Br. 50). As indi- 
cated in the counterstatement, notes 8, 11 and text, supra, 
appellant claimed a sizable cash hoard to explain apparent 
increases in net worth. In this posture his reporting his- 
tory was admissible. Holland v. United States, 348 US. 
121, 133 (1954) ; Freidberg v. United States, 348 U.S. 142, 
144 (1954). 

x 


Appellant Was Not Entitled to an Instruction On Included 
Offenses 


Appellant’s tenth contention (Br. 51-53) is that the court 
erred in failing to submit to the jury the misdemeanor of 
willfully failing to supply required information, allegedly 
included in the first three counts charging the felony of 


wilful attempted evasion of income taxes in 1951, 1952 and 
1953 (Br. 51). This argument was shown to be without 
substance in argument two. See note 15 and text, supra. 


XI 
There Is No Substance to Appellant’s Objections to the Charge 


Appellant’s final argument is that the court’s charge was 
erroneous (Br. 53-62). Many of the objections are particu- 
lar and have been incidentally answered elsewhere in this 
brief. See Argument 3(d), swpra, and notes 13, 15 and 
33. <A general criticism indulged in is that the charge is 
‘‘slanted’’ and complaint is made of the denial of a re- 
quested instruction consisting of a ‘‘repetition for em- 
phasis’’ (Br. 61). 

The charge (J.A. 747) was unexceptionable in the par- 
ticulars asserted. The court carefully instructed the jury 
that the charge should be considered as a whole and that 
the jury should guard against overemphasis and should not 


try to discover the judge’s attitude or defer to his memory 
(J.A. 74748). The appellant could claim no particular form 
of words and repetitious instructions are to be avoided. 
Wheeler v. United States, 82 U.S. App. D.C. 363, 165 F.2d 
225 (1947), cert. denied, 333 U.S. 829 (1948); Harris v. 
United States, 8 App. D.C. 20, 24 (1896). 


CONCLUSION 


For the foregoing reasons it is respectfully submitted 
that the judgment below should be affirmed. 


Ouiver Gascx, 
United States Attorney. 


Cant W. Betcuer, 


Joun D. Lanz, 
Assistant United States Attorneys. 


ADDENDUM 


Sommary or Sreciric Items or' Income UNRePorTED BY 
APPELLANT FROM 1951 To 1955 


33 
Govt. Ree’d in | . 
Ex. No. Evidence | Description Date Amount Witness Explanation 


33 J.A. 157 Cancelled check from 2/20/51 $ 333.34 Howard T. Mather Entered in checkbook not on fee book. 
| Hamel Park & Saunders (Tr. 544-53). Not disputed as fee (J.A. 559). 


32A-B Tr. 544 Cancelled check from 2/17/51 750.00 Murray Federman Not disputed as fee (Tr. 2173). 
_ Glamorene, Inc. (Tr. 541). 


35A  Tr.584 Cancelled check from 2/10/51 20.00 William Roff (Tr. On cross exam. defense counsel contended 
' William Roff. 580-99). repayment for expense (Tr. 590). 


35B Tr. 584 Cancelled check from 3/14/51 50.00 William Roff (Tr. Witness testified included court costs (Tr. 
' William Roff 580-99). 586). 


Tr. 584 7/17/51 25.00 Witness testified as fee (Tr. 583). 
Tr. 584 11/20/51 150.00 Mal nd testified included court costs (Tr. 


Tr. 600 Report of Committee 10/1951 54.13 None Stipulated by defense as fee (Tr. 600); as 
left. also testified (J.A. 562). 


Tr. 572 ‘Check from John Vanne 12/ 4/51 150.00 gir Moats (J.A. Witness testified not a fee (J.A. 165). 


| 1952 


‘Receipt in Adm. file 4/ 1/52 91.73 Deft. testified included (Tr. 2186) bond 
78880 premium. Govt. Ex. 100 shows bond 
premium separate receipt (J.A. 713). 


‘Share account ledger 1952 151.88 James P. Spelman Deft. testified included in 1953 return (Tr. 
Ent. Fed. Savings & (Tr. 608). 2183). Govt. witness Spelman testified 

| Loan 1952 (Tr. 675). 

‘Check from Margaret 1/13/53 : M: , Uberman Undisputed fee. Defendant shown three 
Uberman. A. checks only talked about 47B and 47C 
« “ - 2/12/53 u lie op “s (J.A. 565) stating these were reimbursed 
* ia - 2/13/53 . ! expenses; said nothing about 47A un- 

reported fee of $500.00. 

‘Check from District 1/28/53 : James Deming (Tr. Defendant admitted unreported fee (J.A. 

Title Company. peat & Joseph M. 566). 


Check from Washington 4/ 1/53 “ 8. Beekman Defendant did not testify on this item. 

| Novelty. A. Defense stated at Tr. 1634 could be an 
attorney’s fee. Defense again willing to 
stipulate as fee. (J.A. 173). 


Check from District 5/14/53 i is H. Admitted fee not reported (J.A. 568), 
Title Co. i 


‘U.S. Dist. Ct. Records 11/13/53 Stipulated as a fee (Tr. 603). 
‘U.S. Dist. Ct. Records 11/16/53 Stipulated Undisputed fee. 


‘Money order 2/ 4/53 Albert Berry Admitted fee not reported (J.A. 568). 
{ (Tr. 747-65) 


4/1953 se Y 
5/1953 « « 
7/1953 ° 7s = 


Govt. 


Ex. No. Evidence 


45E 


45F 


Rec’d in 
Description 
Tr. 769 Check Atty. Wilson 


Tr. 769 = os 
Testimony Raymond Lewis 


Tr. 902 Check Louis H. Curd 


Tr. 773 Check Reserve Life 
Ins. Co. 


Tr. 677 Share Account Ledger 


Ent. Fed. Savings & 
Loan 
Check Elliott Alberns 


Check Marvins, Inc. 
Check Mr. Aldridge 
sr cae Title 
Check Bernard Lucas 


Total Specific Items 
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Date Amount Witness 


10/ 9/53 $ 5.00 Atty. Wilson 
(Tr. 765-70) 


20.00 “ vi 
250.00 Raymond Lewis (Tr. 
827-32) S 

250.00 “ : 


10/13/53 
9/1953 
10/1953 


12/1953 400.00 Lewis Curd (Tr. 
899-907) 


296.90 Robt. J. Raisbeck 
(Tr. iD Janet 
DeCarr (Tr. 832-34). 


9/1953 


1953 25.00 James P. Spelman 
(Tr. 608) 
1954 
6/1954 450.00 Elliott Alberns 
(Tr. 854-63) 


12/1954 200.00 Abraham Phillips 
(Tr. 835-42). 


8/10/54 200.00 Meee Tie 8 Aldridge 


93-801) 
2,500.00 “ ae Se 


1955 
100.00 Bernard Lucas (Tr. 
877-885). 


12/15/54 


1/26/55 


3/29/55 

5/10/55 
10/ 3/55 

6/1955 


80.00 
50.00 
65.00 
300.00 Norman Bomae (J.A. 
95-136) 


4/1955 444.25 Emma L. Weigh (Tr. 


863-71). 


Walter Clarke (Tr. 
871-76) 


Audrey Moore (Tr. 
846-54). 


12/22/55 300.00 


12/ 2/55 50.00 


12/12/55 50.00 “ ¢ 
12/16/55 : - = 


Largest amount which may 


not be fees. 


XU. 5. GOVERNMENT PRINTING OFFICE: 1960 


Explanation 
Admitted fee not reported (J.A. 568). 


« ” « « 
Admitted as a fee not reported (J.A. 569). 


rted $200.00 stated $50.00 expenses 
J.A. 569). 


—— fee of $250.00 not reported (J.A- 


Admineds fee of at least $100.00 not reported 


Deft. testified included in 1954 return (Tr. 
2B Ore Witness Spelman testified 


oor testified $450.00 fee (Tr. 
856). t. testified only $400.00 fee 
(J.A. sh sary he reported. 


Admitted receipt not reported (J-A. 571). 

Witness stated could have been for expenses 
(Tr. 794). 

yx ara fee of $1,000 not shown in fee 
book (Tr. 798). 


Check cashed not reported. Deft. stated 
that in “iret h 1956 $195.00 was 
reported (J.A. 573). 


Check deposited not reported. 
Check cashed not reported. 


Witness testified not a fee (J.A. 117). 
Not questioned by defense as fee. 
admitted fee stated reported 1956 


Deft. 
(J.A. 589) checked 1955. 


Deft. claims reimbursement of expenses not 
income (J.A. 586-587). 


T deducted expenses on income tax 
sera teeta 1955 (Govt. Ex. 6). 
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of this Court wherein on November 10, 1960, said division affirmed the 
judgment of the District court holding that the appellant was guilty of tax 
evasion. 


- It is respectfully requested that a copy of the appellant's brief, ap- 
“pendix and reply brief be furnished to each of the judges of this Court for . 
their use in connection with said petition for rehearing en banc. Ss 
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Your appellant was the first person to be tried on a charge of Fed- 
eral Income Tax evasion in the District of Columbia and the first person 
to appeal a decision to this Court concerning Federal Income Taxes and 
no doubt there will be many more such cases to follow which will re- 
quire guide posts to be laid down by the United States Court of Appeals 
for the District of Columbia Circuit for the conduct of such trials; yet, 
despite the assignment by appellant of the errors committed in and by 
the trial court, the Division that heard and decided his appeal initially, 


1. (a) Refused to consider or rule on the insufficiency of the 
evidence to sustain a conviction under the "net worth" theory and 


(b) failed to give any effect to the requirement insisted upon 
by the Supreme Court wherein it laid down the rule that "in "net worth" 


cases, revenue agents must run down ‘leads’ furnished by the taxpayer," 


and 

(c) completely ignored the government's failure to establish 
a firm beginning base net worth and failure to prove the alleged increase 
in net worth for the crucial year of 1953. 


2. (a) Completely ignored appellant's complaint and disregarded 
his argument concerning the misconduct of the deputy marshal in charge 
of the court and jury at the trial and 


(b) ignored or refused to rule on the failure of the trial judge 
to investigate such misconduct when it was brought to that court's atten- 
tion at the time when the defendant made his motion for a new trial. 


3. Refused to rule on the failure of the trial court to properly 
instruct the jury in connection with certain monies received by the ap- 
pellant from his father prior to his death on December 30, 1953. The 
instruction was contrary to the evidence and contra to the Internal Revenue 
laws pertaining to this subject. 


4. Refused to rule on the complaint of error that defendant could 
not and did not receive a fair trial and was denied due process of law, 
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ab initio, where federal government employees who derive their income 
from federal taxes were allowed to sit in judgment in a criminal case 
which charged the defendant with failure to pay or evade payment of 
revenue to their employer, the plaintiff in the case. Ten of the twelve 
jurors were in that category. The motion to strike all federal govern- 
ment employees from the jury panel was made, denied and proper excep- 
tion taken. 


5. Refused to rule on the prejudicial error complained of where 
the trial judge restricted the number of character witnesses to four and 
further compounded that error by refusing to instruct the jury that 
several other character witnesses including the Hon. F. Dickinson Letts, 
U. S. District Court Judge, were ready, able and willing to testify as to 
the good character of the appellant and would have, except for the restric- 
tion imposed by the court. 


6. Either overlooked or refused to consider that segment of "plain 
error' committed by the trial court when while instructing|the jury on the 
"lesser included offense’ for 1954 and 1955, but denied for)1951, 1952 and 
1953, the trial court failed or refused to charge the jury that if they found 
the defendant had committed in the earlier years what would have been a 
lesser included offense, among which was willfully failing to supply in- 
formation as required by law, but for the statute of limitations, they 
would be required to find the defendant not guilty for the earlier years 
which included the year 1953. 


7. Refused to set aside the conviction on the misdemeanor for the 
year 1954 although the government conceded that the conviction for 1954 
cannot stand. (Govt's. brief, p. 12.) 


8. Dehors the record on appeal as such, but noted in the form of 
a motion to this court seeking to have an exhibit made part/ of appellant's 
brief, the division failed to consider the prejudicial error committed by 


the trial court when it communicated with and erroneously instructed the 


jury, in the absence of and without the knowledge or consent of the 
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defendant, all in violation of Rule 43 of the Federal Rules of Criminal 
Procedure which requires that "the defendant be present at 'every’ stage 
of the case." 


POINT ONE 


The division discussed only ONE assignment of error; - that the 
trial court errediin refusing to give the requested instruction on the 
"lesser included offense’ as required by Rule 31(c) of the Federal Rules 
of Criminal Procedure. 


The requested instruction included the charge that the jury could 
find the defendant guilty of a lesser included offense for the earlier years, 
including 1953, if they found, from the evidence, that the defendant had 
not attempted to willfully evade the tax but had willfully failed to supply 
information as required by law or committed any other lesser included 
offense, - but by refusing to give that instruction and failing to properly 
instruct that if the jury did find the defendant had committed acts in the 
earlier years which would have constituted a misdemeanor, but for the 
statute of limitations, - it was their duty to bring in a verdict of not guilty. 


By the trial court's failure to explain and properly instruct the jury 
on this crucial point, plain error was committed to the prejudice of the 
appellant and could and ought to have been noted by the appellate court 
under Rule 52(b) of the Federal Rules of Criminal Procedure. 


When the court below gave no such instruction whatever for the 
earlier years as to this factual situation and further failed to fully explain 
why it was restricting the instruction in this regard to the years 1954 and 
1955 only, by not instructing them that if they found, from the evidence, 
that the defendant had committed acts in 1951 52 and 53 which would 
have constituted a misdemeanor, that it was their duty to find him not 
guilty of the felony as charged in the indictment, because the statute of 


limitations barred prosecution for such misdemanor(s), at that point, 
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the jury, as the trier of the facts, was deprived of the opportunity and 
duty of deciding this factual issue, leaving an inference that it was the 
court's order not even to consider whether or not appellant had com- 
mitted a 'lesser offense’ for the earlier years and that they were to 
determine, solely, the question of the felony. 


This restriction placed on the jury and the invasion by the trial 
court of what is fundamentally the duty of a jury, was plain error. 


From the language of the opinion rendered in this case, the division 
found it 'unnecessary to decide whether any misdemeanor was an offense 
necessarily includible in the felony charged." 


In Spies v. United States, 317 U.S. 492, at 497, the Supreme 
Court, speaking through Justice Jackson ruled: 
"We think it clear that this felony may include one or 
several of the other offenses against the revenue laws." 
In a well-reasoned opinion in United States v. McCue, 160 F. Supp. 
595 (D. Conn. 1958) - squarely on all fours as far as the instant case is 
concerned, there is no room left to doubt that the lesser-included offense 
of failing to supply information required by law is included|in the felony 
under Sec. 145(b) of the 1939 I.R. Code. 


This case held too that a defendant is entitled as a matter of right 
to a charge on the lesser included offense. 


Your appellant urges in this petition that this Court 1a with his 
argument that since the lesser included offense for the ear 


ier years, 
including 1953, was barred, the jury should have been instructed, as a 
matter of right, that the defendant be found not guilty, if they found from 
the evidence that the defendant had willfully failed to supply information 
required by law. 


When the government admitted its failure to run down the leads 
furnished by the taxpayer and when that complete failure was conclusively 
established and proven at the close of the trial, it was incumbent upon the 
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trial court to take the case from the jury and direct a verdict of acquittal 
as required under the Holland case rule. Holland v. United States, 348 
U.S. 121, 75S. Ct. 127. 


The division of this Court fell into more serious error when it 
ignored, as did the trial court, the mandate in the Holland case. 


Mr. Justice Clark, discussing the methods governing prosecutions 
based on the ‘net worth" theory, under which your appellant's case was 
prosecuted, stated (348 U.S. at 135): 


‘While sound administration of the criminal law requires 
that the net worth approach - a powerful method of prov- 
ing otherwise undetectable offenses - should not be 
denied the Government, its failure to investigate leads 
furnished by the taxpayer might result in serious 
injustice. * * * When the Government rests its case 
solely on the approximations and circumstantial inferences 
of a net worth computation, the cogency of its proof depends 
upon its effective negation of reasonable explanations by 
the taxpayer inconsistent with guilt. Such refutation might 
fail when the Government does not track down relevant leads 
furnished by the taxpayer - leads reasonably susceptible of 
being checked, which if true, would establish the tax- 
payer's innocence. WHEN THE GOVERNMENT FAILS 
TO SHOW AN INVESTIGATION INTO THE VALIDITY OF 
SUCH LEADS, THE TRIAL JUDGE MAY CONSIDER 
THEM AS TRUE AND THE GOVERNMENT'S CASE 
INSUFFICIENT TO GO TO THE JURY. THIS SHOULD 
AID IN FORESTALLING UNJUST PROSECUTIONS, AND 
HAVE THE PRACTICAL ADVANTAGE OF ELIMINAT- 
ING THE DILEMMA, ESPECIALLY SERIOUS IN THIS 
TYPE OF A CASE, OF THE ACCUSED BEING 
FORCED BY THE RISK OF AN ADVERSE VERDICT 
TO COME FORWARD TO SUBSTANTIATE LEADS 
WHICH HE HAD PREVIOUSLY FURNISHED THE 
GOVERNMENT. IT IS A PROCEDURE ENTIRELY 
CONSISTENT WITH THE POSITION LONG ESPOUSED 
BY THE GOVERNMENT, THAT ITS DUTY IS NOT TO 
CONVICT BUT TO SEE THAT JUSTICE IS DONE." 
(Emphasis supplied.) 


In the Holland case, (supra), the Government agents made detailed 
investigations of the leads furnished by the taxpayer. 
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In the Chaifetz case, we have a total failure to investigate any of 
the leads furnished by the appellant during the investigation, as shown 
by the evidence and testimony produced at the trial (Reply Brief, 15, 16). 


When this appeal was argued before the division on June 24, 1960, 
Chief Judge Prettyman inquired as to the specific citations in the record 
relative to the agents’ failure to run down the leads furnished and re- 
quested that appellant include such citations in a reply brief to be filed 
within one week thereafter. 


This was done. 


On pages 15, and 16 of the Reply brief, appellant set forth each 
and every lead, fifteen (15) in number, given to the agents and the 
Internal Revenue Service and finally to the Department of Justice prior 
to indictment, together with page references in the Joint Appendix show- 
ing where the agents admitted their failure to run down the leads, although 
in many instances, the agents admitted that they had spoken to the per- 
sons involved on other matters not concerning the leads. 


Notwithstanding the request of Judge Prettyman and its compliance 
by appellant, this assignment of error was completely overlooked in the 
opinion of the division, when in fact, consideration of this prejudicial 
error would, in itself, require reversal of the conviction. 


The Government failed to prove an increase in appellant's net 
worth, beyond a reasonable doubt, because of its failure to|run down the 
"leads' previously furnished by the taxpayer. That coupled!with the Gov- 
ernment's unreliable net worth computations produced at the trial, and 
proven to have been changed after the indictment, admitted |mistakes, 
and changes made with the approval of the court at the trial, showed that 
the government's net worth computation was in a constant state of flux. 
The figures were never firmed up. 
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Although this point was fully argued in appellant's brief and before 
the court, the division appears to have overlooked this prejudicial error 


and completely failed to discuss or even mention it. 


POINT TWO 


It was the duty of the Court, sua sponte, to make its own investiga- 
tion to determine the truth of the report and whether any prejudicial ef- 
fect was created against the interest of the appellant regarding the 
reported misconduct between the deputy United States Marshal and the jury. 


After the trial, Mr. Albert Ahearn, former counsel for appellant 
reluctantly told the court (J.A. 811-816) that appellant was forcing him 
to report and disclose to the court that an alternate juror telephoned him 
after the trial and related that two jurors were in her presence when the 
marshal in charge of the court and jury made certain prejudicial remarks 
i.e.: - "Chaifetz would like nothing better than a mistrial," (2) "one 


of Chaifetz' witnesses was pumping me (the marshal) but wasn't able to 


get anything out of mej" and after the jury had been out for some time, - 
(3) "why not send some hay into those donkeys?" --- 


The record indicated that former counsel did not press this matter 
because as he said at the bench, "no arrangements have been made as- 
suming this is ultimately verified - that either Mr. Laughlin or myself 
will handle this motion because in view of this, this is separate and apart 
from the trial itself unless the defendant and I -- the defendant would 
make the arrangements." 


Here again, despite the fact that appellant gave the division suf- 
ficient authority to reverse, the court saw fit to overlook a fundamental 
requirements in the administration of justice that "juries be impartial 
and not subjected to improper influences from any source whatsoever, 
including a deputy marshal attached’to the trial judge's court." 
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POINT THREE 


Although a crucial issue for the year 1953 involved certain monies 
received by the appellant from his father some six months prior to his 
death on December 30, 1953, the trial court erroneously instructed the 
jury on ‘gift tax' regulations under the I. R. Code. Such error, pre- 
judicial to defendant, is of such magnitude, that by itself, is grounds for 
reversal, Yet, this point is neither discussed or considered according 
to the opinion rendered herein. (See further, J.A. 355, Government 
agent admits contention of appellant concerning receiving the money 
involved in 1953.) 


POINT FOUR 


Appellant contended that the lower court erred in denying his mo- 


tion to strike Federal Government employees from the panel. 


Formerly, Government employees were disqualified from sitting 
on a jury in a criminal case but this disability was cured by statute in the 
District of Columbia and held constitutional. 


However, the Supreme Court recognized that there would be certain 
cases where Government employees could be disqualified and should be 
excused for cause. Frazier v. United States, 335 U.S. 497, 69S. Ct. 201. 


It is respectfully urged that in a criminal tax evasion| case, a fed- 
eral employee is not qualified to sit in judgment because he receives his 
income from the revenue which is directly involved in this type of case. 
Appellant's argument is more fully set forth on pages 23-25 of his Reply 
Brief. Your appellant asks this Honorable Court to also note that it 
seems more than just a coincidence that ten of the twelve jurors were 
federal employees sitting together trying a case where the defendant is 
charged with not paying enough taxes and that such a situation operated 
to deprive him of a fair trial by an impartial jury in accordance with due 
process of law and the Sixth Amendment to the Constitution. 
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This question is of sufficient importance to deserve consideration 
and discussion in order to settle the question here, as well as for future 
cases where this question will surely arise. 


POINT FIVE 


Appellant was deprived of the right to create a reasonable doubt 
by character evidence alone, by the arbitrary and unreasonable restric- 
tion placed by the trial court on the number of character witnesses, 
(limited to four). He was deprived of this opportunity. In a case at- 
tempted to be proved by circumstantial evidence alone, character evi- 
dence becomes so much more important to a defendant than in the 
ordinary criminal case. This error was aggravated by the trial court's 
refusal to instruct the jury that many more witnesses, including the Hon. 
Judge F. Dickinson Letts, U. S. District Court Judge, were ready, will- 
ing and able to testify to the good character of the defendant, and that 
their failure to do so was due to the restriction by the court. This er- 
ror was overlooked and not discussed. 


POINT SIX 


The plain error committed by the trial court and discussed by the 
division concerning the lesser-included offense, is one which your ap- 
pellant asks to be reconsidered. 


The division resolves the point in favor of the government by 
deciding that the requested instruction was properly refused. Assum- 
ing, without conceding that this is so, appellant contends that it was 
"plain error’ under Rule 52 (b) of the Federal Rules of Criminal Procedure 
to give a proper instruction on the lesser included offense for 1954 and 
1955 and fail to properly instruct the jury regarding the prior years in 


this regard,namely that "the instruction was not being given for 1951, 
1952 and 1953 because it was barred by the statute of limitations, but 
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that if the jury found the defendant not guilty of attempting to evade taxes 
for 1953 or the earlier years, but determined from the evidence that he 


had committed any of the lesser offenses necessarily includible in the 


felony, among which was the offense of willfully failing to supply infor- 
mation as required by law, he must be found ‘not guilty." " 


This plain error justified reversal as this Court has often held it 
to be error to fail to give a charge required by the nature of the case. 


POINT SEVEN 


The Government has conceded (p. 12-Govt.'s brief) that the 1954 
conviction of the misdemeanor is erroneous and cannot stand. 


The same contention is made by appellant but on other grounds. 


The division has refused to set aside the conviction and sentence 
based thereon because the sentence on this count was less than and con- 
current with the sentence on the third count. However, if/the convic- 
tion on Count 3 is reversed, as it should be, reversal on this misdemeanor 
count would follow automatically. 


POINT EIGHT 


Pursuant to a stipulation made in open court and announced to the 
jury during the charge (J.A. 778) it was agreed that the Court could 
submit upon request of the jury "any exhibit that has been received in 
evidence in the case." 


During their deliberations, the jury sent four notes to the trial 
judge via the deputy marshal requesting certain exhibits. These re- 
quests were honored by the judge and answered, as far as three of the 
notes were concerned, in accordance with the stipulation referred to 
above, without consultation with defendant or counsel. 


However, a fourth note sent to the judge via the deputy marshal 
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requesting "Exhibit of Conference in Philadelphia" - (J.A. 797) - was 
answered by the trial judge, without consulting or notifying defendant - 
of this request, thusly: 


"November 24, 1959. 


Received message at 1:30 p.m. After consultation 
with counsel, jury was informed that no such exhibit 
existed. 

/s/ Luther W. Youngdahl, Judge." 


This answer, without the knowledge or consent of appellant, and 
during his absence, was both untrue and highly prejudicial to appellant 
and not within the terms of the said stipulation. 


Appellant maintains that the court's action violated his constitu- 
tional rights because the judge's answer deprived him of a fair trial and 
was highly prejudicial because it involved material issues concerning 
defendant's proof that he did, indeed, give 'leads' to the agents. 


The exhibit requested was not in evidence, but the statement that 
‘it did not exist’ was not true, since it was marked "Def. Exh. #60 for 
identification."" ‘Further, the trial judge had seen it and read extracts 
from it (J.A. 397). 


This erroneous procedure deprived the appellant of the opportunity 
to avail himself of other relief had the jury been recalled to the court- 
room with the defendant present where he could have (a) filed a motion to 
re-open the case’ for the purpose of offering Def. Ex. #60 as evidence or 
(b) offered to correct the court in the reply made to the jury or (c) could 
have objected to the answer given to the jury by the court since it was, 
on its face, incorrect or (d) followed other procedures then available to 
him. 


In McClanahan v. United States, 272 F. 2d 663 (Dec. 8, 1959), the 
Fifth Circuit set'aside the conviction for this reason alone, and did not 
reach the other errors assigned, holding that the court should have 
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recalled the jury to the courtroom for the purpose of giving| them the 
necessary instruction in the presence of defendant and his counsel. 


Such procedure has been criticized by the Supreme Court and has 
been the basis for reversal even in civil cases. 


In criminal cases, the rules are applied even more strictly. . 


Shields v. United States, 273 U.S. 583, 47S. Ct. 478, 
Fillippon v. Albion Vein Slate Co., 250 U.S. 76. 


This prejudicial error is glossed over by the division with the state- 


ment that 'the court has examined other arguments presented and found 


no errors requiring reversal.' 


Such error must have been overlooked and should be corrected on 
rehearing. 


CONCLUSION 


It is respectfully submitted that the decision of the division was 
made without due and proper consideration of the important errors as- 
signed and the plain errors apparent on the face of the record. 


The refusal of a rehearing would work a manifest injustice to a 
lawyer and a member of this Court's bar, whose liberty, career, health 
and reputation are at stake. 


It appears that the division has overlooked material points and 
authorities submitted by appellant; that its decision is clearly in conflict 
and contrary to the rule laid down by the Supreme Court in the Holland 
case governing net worth tax cases; and that fundamental rights of the 
appellant were violated by the trial court and disregarded by the division 
of this Court when brought to its attention on appeal. 
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To deny petitioner a rehearing in a case of this type, on the grounds 
presented would be a miscarriage of justice. 


It is prayed that the re- 
hearing en banc be granted. 


Respectfully submitted, 


I. WILLIAM STEMPIL 
804 Warner Building 
Washington 4, D. C. 


ABRAHA: rer! 
ABRAHAM CHAIFETZ, Pro Se 
532 Cedar St., N. W. 
Washington 12, D. C. 
Attorneys for Appellant 
CERTIFICATE OF GOOD FAITH 


It is hereby certified that the petition is presented in good faith 
and not for delay. 


I, WILLIAM STEMPIL 
Attorney for Appellant 


CERTIFICATE OF SERVICE 


I certify that a copy of the foregoing Petition for Rehearing en Banc 
has been mailed (or served on) 


U.S. 
Attorney for the District of Columbia, at the U. S. Court House, this 


day of November, 1960. 


I, WILLIAM STEMPIL 
Attorney for Appellant 


